
Archives Digitised Collections

Creator(s)

Title
A treatise on crimes and indictable misdemeanors

Date
1826-1844

Description
Item: 2016.0082.00001

Terms and Conditions
This image is provided for research purposes and must not be reproduced without 
prior permission of University of Melbourne Archives. For information about 
ordering a copy of this image contact the University of Melbourne Archives: 
archives@archives.unimelb.edu.au

Preferred Citation
University of Melbourne Archives, A treatise on crimes and indictable 
misdemeanors, 2016.0082.00001



jüPM!



SPslMM MMm, #######iHSiS•....i :Wxr:: ■H I .-"- ■
//:'

tettem

:

E

:

' .

ì I '

.

/ :

siw

mm





i- ',KSE1îÆBS :

/ ^

/gy/f A-/y ' /^

mgmg

He&mwb W<ttrn

######

mm

.

. mm.
' a

K*

■

' S

Lj a

. .





am# rara WM: /:■HBmm
raEi MEW&m

wmB#### m11HsmssmÏÏÈÊËm mm######whBhhSh oêêÊêBêëM

■

■

I

"

I..... .warnrn&m# ###■ScMMM

mm.

I

mm



/

g^v«^ ^<^ivvwn~-1

J^. . ^ ^4*/**L Z<* +C<~+^6Ï*-* ~T /*<**.-' ■&■

fti i i - ^ — »V-

4^ 1 —. i? I-'~-**t0f /^*WW** & • «-• ‘^~ ■- /

. // . / _
/■»• ■ ■ *...» ^*1 ^ ^4'r t'-<

-2r^M.-C-<_^ s^OutsC

àr~ 4C.» «.------ * /

I^TI -I -1 -«1 „ £-«- /ifc<^ww *

~^*- 4r i4c_ 'tfr~

z • y - — iìs£/£!LL^' .

/Z <z~/^~ ,



###
mBÊËÈÉÊ

WM

5 »

J> V . V - N*»'- • 'V

,,vx*r

•> ’ •*'•

^ .JïK' .&*, > v-> -t -

> t*o- -î. -Wf . ..

...

mmmm■

mm..
:: v ;: mmI i : s mmwmmi ____________mm iü



TREATISE

CRIMES
THE UNIVERSITY 
MELBOURNE LIBRARY

I ViAND

INDICTABLE

MISDEMEANORS.

IN TWO VOLUMES

VOL. I.

SECOND EDITION,
WITH CONSIDERABLE ADDITIONS.

By WILLIAM OLDNALL RUSSELL, Esq

Or LINCOLN'S INN, BA KRISTER. AT LAW.

/ ■ - ' ~ * s A ' *■ y'''- /i

LOjVD OjV.

JOSEPH LUTTERWORTH AND SON,
LAW-BOOKSELLERS, 43, FLEET-STREET.



and T. CLARKE, PRINTERS, ST. JOHN-SQUARE, LOND»S



TO

THE RIGHT HONOURABLE

ROBERT LORD GIFFORD,
MASTER OF THE ROLLS,

Sfc. Sfc. Sfc.

THIS WORK

3EjS iTSptcttoïg 0cift'tatrtf :

A SMALL TRIBUTE 

TO

HIS GREAT PROFESSIONAL ATTAINMENTS;

TO

HIS DESERVED HONOURS;

AND TO

THE AMIABLE AND EXCELLENT QUALITIES 

BY WHICH 

HIS CHARACTER 

IS

DISTINGUISHED AND ADORNED.





PREFACE.

A Second Edition of this Treatise has long been 
delayed by the pressure of professional engage- 
ments, and by the changes effected in the criminal 
laws during several successive sessions of Parlia
ment. It has of course been an object that it 
should embrace, as far as possible, the statutes of 
consolidation and improvement, for which the 
country is so much indebted to the able and 
judicious exertions of Mr. Peel.

" The crime of high treason was not originally 
cc included in the plan of this Work, on account 
“ of the great additional space which the pioper 
" discussion of that important subject would have 
“ occupied ; and because prosecutions foi that 
“ crime, happily not frequent, are always so con- 
" ducted as to give sufficient time to consult the 
“ highest authorities.” These reasons, which were 
given in the preface to the first edition, have 
still been allowed to operate ; and the crime of 
high treason is not, therefore, one of che sub-



Vili preface

Omid in an appropriate arrangement ; 
n a chapter or hook upon the law of Evidence 

m criminal prosecutions, which formed a part of 
the origina plan (if the Work, has now been sup
plied by the kind assistance of my friend, Air. 
L. Vaughan Williams, whose professional attain
ments abundantly assure the value of the addi- 
tion.

Wm. OLDNALL RUSSELL.
Lincoln’s Imi, May, 1826.
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OF THE
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IN BOTH VOLUMES.
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35G.3.C.67
36 G. 3. c. 9. part of s. 1 & 2
36 G. 3. c. 9. (s. 3. to the end) (par- 

tially)
39 G. 3. c. 85
39 & 40 G. 3. c. 77. (s. 1, 2 & 5.) 

(partially)
41 G. 3. c. 24.
42 G. 3. c. 67
42 G. 3. c. 107
43 G. 3. c. 58
43 G. 3. c. 59. (s. 3.) (partially)
43G.3.C.113
44 G. 3. c. 92. (s. 7, 8.) (partially)
46G.3.C66
48 G. 3. c. 129
48 G. 3. c. 144 
®1 G. 3. c. 41 
®1 G. 3. c. 120
52 G. 3. c. 63

52 G. 3. c. 64
52 G. 3. c. 130
53 G. 3. c. 125
53 G. 3. c. 162. (partially)
54 G. 3. c. 101
56 G. 3. c. 73
57 G. 3. c. 19. (s. 38.) (partially)
58 G. 3; c. 38. s. 1
58 G. 3. c. 70. (partially)
59 G. 3. c. 27
59 G. 3. c. 96

1 G. 4. c. 66
1 G. 4. c. 90. s. 2
1 G. 4. c. 102
1 G. 4. c. 115
1 G. 4. c. 117
1 & 2 G. 4. c. 88
3 G. 4. c. 24
3 G. 4. c. 33
3 G. 4. c. 38. (partially)
3 G. 4. c. 38
3G. 4. c. 114
3 G. 4. c. 126. (s. 60.) (partially)
3 G. 4. c. 126. (s. 128.) (partially)
4 G. 4. c. 46. (partially)
4 G. 4. c. 53. (partially)
4 G. 4. c. 54. (partially)
6 G. 4. c. 19
6 G. 4. c. 56
6 G. 4. c. 94. (s. 7, 8, 9 & 10.) (par

tially)
7 G. 4. c. 69.
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ADDENDA, &c

TO VOL. I.

6,~~The statutes 21 H. 8. c. 7. and 12 Ann. c. 7. are repealed by 7 & 8 Geo. 
1 - 4. c. 27.

line 12 from the bottom, after “ rebels (<z),” add—“ And in general the
person committing a crime will not be answerable it he was not 
a free agent, and was subject to actual force at the time the fact 
Was done. Thus, if A . by force take the arm of B., in which is 
a weapon, and therewith kill C., A. is guilty of murder, but not 
B. : but if it be only a moral force put upon B,, as by threaten
ing him with duress or imprisonment, or even by an assault to 
the peril of his life, in order to compel him to kill C., it is no 
legal excuse.(rt) An ideot or lunatic, or a child so young as not 
to he punishable for his criminal act when made use of for the 
purpose of committing crimes, are merely the instruments of 
the procurer, who will be answerable as a principal "(6)

from the paragraph beginning “ When the rule was first settled,” to 
the bottom, and also the following pages, 26, 27, and 28, and 
two lines at the top of page 29.

(/), add—“ And see Rex v. Badcock and Others, Russ. & Ry. 249.”
— 17, after “ effect (?;z)," dele to the end of that page, and also pages 

37 and 38, and ins< , t as follows : — “ It should seem, however, 
that the recent enactment of 7 & 8 Geo. 4. c. 28. will apply to 
accessories after the act, where no punishment is specially pro
vided for their fe*- The eighth section of that statute Felonies not
enacts, 1 that every .on convicted of any felony not punish- capital punish
able with death, sln.il be punished in the manner prescribed by able under the 
the statute or statutes specially relating to such felony, and that acts, if any 
every person convicted of any felony for which no punishment relating there- 
hath been or hereafter may be specially provided, shall be u^jg/tbT 
deemed to be punishable under this act, and shall he liable, at g Qe0 ^ c gg
the discretion of the Court, to be transported beyond the seas s g
for the term of seven years, or to he imprisoned for any term 
not exceeding two years, and, if a male, to he once, twice, or 
thrice publicly or privately (whipped if the Court shall so think

;> n

l! n 433. 1 East. P. C. c, 5. s. (5) 1 Hawk. P. C. c. 31, i. 7. 1 East. 
P. C. c, 5. s. 14. p. 228.
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ADDENDA, &c. TO VOL. I.

fit), in addition to such imprisonment.’ The late consolidation 
acts, 7 & 8 Geo. 4. c. 29., 7 & 8 Geo. 4. c. 30., and 9 Geo. 4. c. 
31., make accessories after the fact to felonies punishable under 
those acts respectively, liable to imprisonment for any term not 
exceeding two years. The principal and accessory may be in
dicted in the same indictment, and tried together, which is the 
best and most usual course. Formerly the accessory could not, 
without his own consent, have been brought to trial till the 
guilt of the principal was legally ascertained by conviction or 
outlawry, unless they were tried together.(c) And an accessory 
could not in such case have been tried, unless the principal had 
been attainted, so that if the principal stood mute of malice, or 
challenged peremptorily above the legal number of jurors, or 
refused to answer directly to the charge, the accessory could not 
have been put upon his trial.(d) But the late statute 7 Geo. 4- 
c. 64. has made the following salutary provisions for the effec
tual prosecution of accessories.

“ The ninth section of that statute, for the more effectual prose
cution of accessories before the fact to felony, enacts, 1 that if 
any person shall counsel, procure, or command any other per
son to commit any felony, whether the same be a felony at com
mon law, or by virtue of any statute or statutes made or to be 
made, the person so counselling, procuring, or commanding 
shall be deemed guilty of felony, and may be indicted and con
victed either as an accessory before the fact to the principal fe
lony, together with the principal felon, or after the conviction 
of the principal felon, or may be indicted and convicted of a 
substantive felony, whether the principal felon shall or shall not 
have been previously convicted, or shall or shall not be amen
able to justice, and may be punished in the same manner as any 
accessory before the fact to the same felony, if convicted as 
accessory, may be punished; and the offence of the person so 
counselling, procuring, or commanding, howsoever indicted, 
may be inquired of, tried, determined, and punished by any 
Court which shall have jurisdiction to try the principal felon, io 
the same manner as if such offence had been committed at tlm 
same place as the principal felony, although such offence may 
have been committed either on the high seas, or at any place on 
land, whether within his Majesty’s dominions or without ; and 
that in case the principal felony shall have been committed with
in the body of any county, and the offence of counselling, pro
curing, or commanding, shall have been committed within 
the body of any other county, the last mentioned offence mat 
be inquired of, tried, determined, and punished, in either o> 
of such counties : provided always, that no person who shall hs 
once duly tried for any such offence, whether as an accessory 
before the fact, or as for a substantive felony, shall be liable to 
he again indicted or tried for the same offence.’ ,

“ The tenth section of the same statute, for the more effectua 
prosecution of accessories after the fact to felony, enacts, 1 tha 
if any person shall become an accessory after the fact to any 'e' 
lony, whether the same he felony at common law, or by virtu , 
of any statute or statutes made or to be made, the offence 0 
such person may be inquired of, tried, determined, and Pa' 
nished by any Court which shall have jurisdiction to try 
principal felon, in the same manner as if the act, by reason 
whereof such person shall have become an accessory, had l>eel 
committed at the same place as the principal felony, although

(c) 1 Hale 623. 2 Hawk. c. 29. s. 45. 
Post. 360.

(d) Post. 362., where the doctrine is 
reprobated ; and see 1 Hale 625., where 
it is said that it was for this reason that 
Weston, the principal actor in the mur

der of Sir Thomas Overbury, could o 
for a long while be prevailed upon . 
plead, that so the Earl and Countess 
Somerset, who were the movers 315 
procurers, might escape. I St. Tr. 31"
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:uch act may have been committed eithef on the high seas or at 
any place on land, whether within his Majesty's dominions or 
Without , and that ,u case the principal felony shall have been 
committed withm the body of any county, and the act by reason 
whereo, any person shall have become accessory shall hâve been 
committed within the body of any other county, the offence of 
suco accessory may be inquired of, tried, determined, aud nu- 
mshed in either of such counties: provided always, that no per
son who shall be once duly tried for any offence of beino- an ac
cessory, shall he liable to be again indicted or tried Ifor the 
same offence.’

“ T*le eleventh s. of the same statute, in order that ail accessories 
may be convicted and punished in cases where the principal fe
lon is not attainted, enacts, ' that if any principal offender shall 
be in anywise convicted of any felony, "it shall he lawful to pro
ceed against any accessory, either before or after the fact, in 
tie same manner as if such principal felon had been attainted 
tile-re of, notwithstanding such principal felon shall die or be ad
mitted to the benefit of clergy, or pardoned, or otherwise deli- 
veied before attainder; and every such accessory shall suffer 
the same punishment, if he or she be in any wise convicted as 
taintedS,he Sh°“ d hilve suffered if the principal had been at-

Where the proceedings are against the accessory only, the name 
of the principal should be stated in the indictment if it is 
known; and where it was stated in an indictment against an ac- 
cessory to a felony, that the felony was committed by a person 
to the jurors unknown and it appeared that the principal felon 
was a witness before the grand jury, it was holden that the in- 
dictaient could not be supported.(e)

“ An indictment against an accessory should state that the princi
pal committed the offence ; and it is not sufficient merely to 
state, that he was indicted for the offieuce, as the indictment is 
only an accusation, and it does not follow that he really com- 

„ ™ltted the offence, because he was indicted for it (/)
formerly, if a man had been indicted as accessory in the same 
te ony to several persons, he could not have been arraigned till 
all the pnncipa s were convicted and attainted : but it was after- 
waids settled , that if a man were indicted as accessory to two or 
more, and the jury found him accessory to one, it was a «mod 

“ if f', ’ and Judgment might pass upon him.(g)
: A. be indicted as principal, and U. as accessory, and both be 
acquittée., or if B. only be acquitted, yet B. may he iudicted as 
prmcipalin the same offence, and his former acquittal is no 
f15 said, that if A. be indicted as principal and 

,,*'<1 l',l cd? he cannot be afterwards indicted as accessory before 
ue act.(0 Ir, however, a man be indicted as principal and ac- 

quitted, he may be indicted as accessory after the fact ; and so 
1 ue be indicted as. accessory before the fact and acquitted, he 
may, it seems, be indicted as accessory after the fact.(fr) The 
ate statute, as we have seen, enacts, that no person who shall 
Je once duly tried for any offence of being an accessory, shall 
°e liable to be again indicted or tried for the same offence.(I)”

If offences be 
committed in 
different coun
ties, accessory 
may be tried 
in either.

One trial only.

S. 11. Acces
sory may be 
prosecuted af
ter conviction 
of principal, 
though the 
principal be 
not attainted, 
&c.

Indictment 
against acces
sories.

A man may be 
arraigned as 
accessory to 
such of the 
principals as 
are convicted.
Former ac
quittal, when 
a bar to a fresh 
indictment.

such an allegation is< J<\ Per if f.1 ' «negation it
P. C _ really known.

r Jphap. Q P* 6°1> 781. Post. Book 
> J J î _,7 -Larceny.

«2^ 9 Co. 117 a

«» ' ten :•
9 Co. 119.

• o. 29. s. 46.
1 Hale 
Plovvd.

Rex y. Winifred and

Thomas Gordon, 1 Leach 515. S. C. 1 
East. P. C. 35.

(i) 1 Hale 626. 2 Hale 244. But
Mr. Justice Foster says, that he knows 
not upon what grounds, as in considera
tion of law the offences of principal and 
accessory are quite different. See Post. 
361, 362.

(4) 1 Hale 626.
(/) 7 G, 4, c. 64, s. 10. ; and see also 

s. 9.

A 2
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4 , dele, from the paragraph beginning “ Where a person is felonious^
stricken,” to the bottom and also the next page. _ ,e.

.47, dele, the paragraph beginning, “With respect to persons having lH'P , 
meats," and insert as follows :—“ With respect to persons ha' ” 
implements for house-breaking, &c. in their possession t* ^ 
felonious intent, the legislature has made some provisions._ ,
5 G. 4. c. 83. s. 4. enacts, 1 That every person having in n>s 
her custody or possession any picklock key* crow, jacr.. - 
or oilier implement, with intent feloniously lo break into 
dwelliug-house, warehouse, coach-house, stable, or out-»»1 
ing, or being armed with any gun, pistol, hanger, cum'^ 
bludgeon, or other offensive weapon, or having upon him 
her any instrument with intent to commit any felonious ® 
anil every person being found in or upon any dwelling-h°u’r 
warehouse, coach house, stable, or out-house, or in any ^ 
closed yard, garden, or area for any unlawful purpose, and c' ,jC 
suspected prison or reputed thief frequenting places of P11 ;t 
resort and other places specified in Ihe act with intent to con) . 
felony shall be deemed a rogue and vagabond within the in 
and meaning of that statute. And in some instances an ac > „ 
comi,anied with a certain intent, has been made a felony bj T(, 
titular statutes; as by the 7 & 8 Geo. 4. c. ‘29. s. 38., the S" 
ing with intent to steal the ore of any metal, or any eoa , ^ 
from any mine, bed or vein thereof is made felony punisha > 
simple larceny. And by the 7 & 8 G. 4. c. 30. s. 3., the dai” 
ing certain articles in a course of manufacture, with intr.i 
to destroy them, and the entering certain places with inte» , 
commit such offence, is made felony punishable by transp0 
lion for life or imprisonment, &c.’

58, iine 15, dele from the word “ felony” to the end of the paragraph, „| 
then add, “ But clergy is not taken away, and the punish1 
under this statute would have been formerly only a years j 
prisonment by the general statute of 18 Eliz c. 7. S. 3. (m) j, 
statute is repealed by 7 & 8 G. 4. c. 27. but the statute 7 & 8 
c. 28. s. 8. enacts, ‘that every person convicted of any ft) ,|j 
for which no punishment hath been or hereafter may be spec1 
provided, shall be deemed to be punishable under this act, ‘ J 
shall be liable, at the discretion of the court, to be transp0 .J 
beyond the seas for the term of seven years, or to be inipn»0 p 
for any term not exceeding two years ; and, if a male, ‘ 
once, twice, or thricepublicly or privately whipped (it the c 
shall so think fit), in addition to such imprisonment ” . s6ft

02, line 15, after the word accessories dele to the end of the paragraph and '■p 
“ But it was questioned whether if they were liable to tra11'!.,,, 
tati on or to any other punishment than was authorised by '“'gj»- 
neral act of ISEliz. c. 7. s 3. If so they would now be pu»1,, 
hie only under the general provision of 7 & 8 G. 4. c. 28. s. ^ j 

81, at the end of note (q) add “ But the statute 18 Eliz. is repealed by 
G. 4. c. 29, See however the clause 7 & 8 G. 4. c. 28. s, 8. g1 
a genera! punishment for felony.”

101, note (e), after 22 & 23 Car. 2. c. 11. s. 9. add “ repealed by 9 G-
31.” , ^ if

106, note (p) after 1 Ed. 6. c. 12. s. 10. add “ now repealed by 9 U- 
31.”

109, line 16, after 43 G. 3. c. 58. add “ now repealed.” J\‘\
------note (6) after 1 G. 4. c. 90. s. 1. add “ but is now repealed, new P

sions being substituted for it by 9 G. 4. c. 31.” 38’
110, line 10, after the word “ appoint” add “ and the late act 7 G. 4- 7y

was passed to enable the commissioners for trying offences ^ 
milted upon the sea and justices of the peace to take ex»1

(m) Rex v. West, and others, 1 East. B. clergy the offenders might be imprl 
C. c. 4. s. 11. p. 162. The stat. ISEliz. for any time not exceeding a year, 
c, 7. 5. 3, provided that upon allowance of
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At the
tion touching such offences and to commit to Safa custody per
sons charged therewith.”

: e|ld of the page add, “ By 7 & 8 G. 4. c. SB. s. 12. ali offences prose- 
sec u ted in lhe High Court of Admiralty of England shall upon 
every first and subsequent conviction be subject to the same pu
nishments, whether of death or otherwise as if such offences had 
been committed upon the land.”

The statute 9 G. 4. c 31. s. 32. enacts “ that all indictable offences 
mentioned in this act which shall he committed within the juris
diction of the Admiralty of England, shall be deemed to be of
fences of the same nature, and liable to the same punishments, 
sis it they had been committed upon the land in England, and 
may he dealt with, enquired of, tried, and determined in the 
same manner as any other offences committed within the juris
diction of the Admiralty of England. Provided always, that 
nothing herein contained shall aller or affect any of the laws re- 

l$0 j: lading to the government of his Majesty’s land or naval forces.”
’ ne 10, from the bottom after the word “ same" insert “ By 7 G. 4. c.

48. s. 19. it is enacted “ that every intimation to any smuggling 
vessel or boat in whatever manner given shall he deemed to be a 
signal within the meaning of the said act for the prevention of 
smuggling and shall subject the person» giving such intimation 
to be detained and proceeded against as directed by the said 

l8l - act.”
tter !ine 5 from the top add, “ By 7 G. 4. c. 48. s. 17. it is enact

ed that no writ of certiorari shall issue from the King’s 
Bench to remove any proceeding before any justice or jus
tices of the peace Under any act. for the prevention of smug
gling, or relating to the revenue of the customs, nor shall any 
writ of habeas corpus issue to bring up the body of any peison 
who shall have been convicted before any justice or justices of 
the peace under any such act, unless the party against whom 
such proceeding shall have been directed or who shall have been 
so convicted or his attorney or agent shall state in an affidavit 
in writing, to be duly sworn, the grounds of objection to such 
proceedings or conviction; and that upon the "return to such 
writ of certiorari or habeas corpus no objection shall he taken 
or considered other than such as shall have been stated in such 
affidavit ; and that it shall be lawful for any justice or justices 
of the peace, and they are hereby required to amend any in
formation, conviction, or warrant of commitment for any offence 
under any such act."
after the word “ clergy (a)” insert “ It should be observed that 
so much of this statute as relates to any person who shall heat, 
■wound, or use any other violence to any person or driver, and 
so much thereof as makes any second offence felony is repealed 

( by the recent act 9 G. 4. c. 31.
°*e (®) at the end add, “ but these sections are repealed by 7 & 8 G. 4. 

'*8, nr *. c,- 27.”
me end of the chapter add “ So much of this statute as relates to any 

person who shall beat, wound, or use any other violence to any 
person or driver and so much thereof as makes any second of
fence felony is repealed by the late act 9 G. 4. c. sf. but other 
provisions are made for the punishment of offences of this de
scription.

The 26th section enacts “ that if any person shall beat, wound, or 
use any other yiolence to any person, with intent to deter or hin
der him from selling or buying any wheat or other grain, flour, 
meni, or malt, in any market or other place, or shall beat, 
wound, or use any other violence to any person having the care 
or charge of any wheat or other grain, flour, meal, or malt 
whilst on Its way to or from any city, market-town, or other 
place, with intent to stop the conveyance of the same, every 
such offender may he convicted thereof before two justices of 
the peace, and imprisoned and kept to hard labour in the

Punishments, 
7 & 8 G. 4. c. 
28. s. 12.

9 G. 4. e. 31.
Provisions for 
offences 
against this 
act committed 
at sea.

Not to effect 
the laws rela ■ 
ting to the 
forces.

'97. me i;

9-G.4Vc.31. 
Assaults ivitl 
intent to ob
struct the 
buying or sei 
ing of grain, 
or the free 
passage then 
of, punishabl 
summarily In 
fore two ma
gistrates.
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130,

147,

lOg,

9 G. 4. c. 31. 
a. 22. 
Bigamy.

Exceptions.

common gaol or house of correction, for any term not exceed' 
ing three calendar months ; provided always that no person, wh° 
shall be punished for any such offence, by virtue of this provi' 
sion, shall be punished for the same offence by virtue of an? 
other law whatsoever.” ,

line 10, dele the whole of the paragraph and insert “ It may be observed 
that to take any reward for helping a person to stolen goods >s 
felony by 7 & 8 G. 4. c. 29. s. 58., and to advertise a reward f<n 
the return of things stolen, incurs a forfeiture of fifty pound5 
by the fifty-ninth section of the same act.” (n) 

line 12, dele the first sentence of the paragraph, and insert “ It is an of' 
fence at common law to refuse to serve an office when du if 
elected, (o) And the refusal of persons to execute ministeri®1 
offices to which they are duly appointed and from the execution 
of which they have no proper ground of exemption seems in g6' 
neral to be punishable by indictment.” 

line 25, after “ S3 H. 3. c. 23.” insert “ repealed by 9 G. 4. c. 31.” „
187, line 7, after “ 4 Ed. 1. st. 3. c. 5.” insert “ now repealed by 9 G. 4. c. 31»

■-------note (6) after “ 18 Edw. 3. st. 3. c. 2.,” add “ now repealed by 9 G. *•
c. 31.” and after “ 1 Ed. 6. c. 12. s. 16.” add “ also repealed W
the same act of 9 G. 4. c. 31. ”

18S, line 15, dele the words, “ In the construction of this statute,” and inset 
as follows ; “ The provisions of this statute were in sever»1 
respects defective. A person whose consort had been abro»» 
for seven years, though known to be living, might have marrie» 
again with impunity. And so might a person who was on I)' 
divorced a mensa et thoro. The recent statute, 9 Geo. 4. c. 3l" 
therefore repeals the statute of James, and by s. 22. enacts»
‘ that if any person, being married, shall marry any other p6f' 
son during the life of the former husband or wife, whether the 
second marriage shall have taken place in England or elsewhere» 
every such offender, and every person counselling, aiding, 01 
abetting such offender, shall be guilty of felony, and being con- 
victed thereof, shall be liable to be transported beyond the se»5 
for the term of seven years, or to be imprisoned, with or with' 
out hard labour, in the common gaol or house of correction, fot 
any term not exceeding two years ; and any such offence m»f 
be dealt with, inquired of, tried, determined, and punished ]a 
the county where the offender shall be apprehended, or be ,n 
custody, as if the offence had been actually committed in th» 
county ; provided always, that nothing herein contained sb»1 
extend to any second marriage contracted out of England W 
any other than a subject of his Majesty, or to any person W»r' 
rying a second time whose husband or wife shall have been co»' 
tinually absent from such person for the space of seven ye»r5 
then last past, and shall not have been known by such person t0 
be living within that time, or shall extend to any person who » 
the time of such second marriage shall have been divorced fr°!l' 
the bond of the first marriage, or to any person whose forts6 
marriage shall have been declared void by the sentence of »n7 
Court of competent jurisdiction.’ The statute of James is ho"' 
ever still in force with respect to offences committed before ® 
upon the last day of June, 1828. In the construction of t*J|S 
siatute of James.” . .

208, at the end of the chapter add—“ This statute is however repealed by *1 
9 Geo. 4. c. 31. except as to offences committed before or on 
last day of June, 1828, and the enactment of the new statute 8 
to punishment is, (as we have seen,) that the offender shall » 
liable to be transported beyond the seas for the term of se'6 
years, or to he imprisoned, with or without hard labour, in o’ 
common gaol or house of correction, for any term not excee® 
ing two years.”

(n) See this statute more at large past. 
Book IV. Chap. XXVIII.

(o) Rex t>. Bower, 1 B & C. 587.
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942. iQs 13, alter “ 2 & 3 Ph.&M. e. 10.” add “both now repealed bv 7 Geo. 
% 4.c. 64.S.33.”

’ "ne 3, dele to the end of the page, and the three first lines in the next 
page, and then insert—" The 1 Geo. 1. st. 2. c. 5. s. 4. was re
pealed by 7 & 8 Geo. 4. c. 27., but the statute 7 & 8 Geo. 4. c. 
30. s. 8. enacts, 4 that if any persons, riotously and tumultuously 
assembled together to the disturbance of the public peace, shall 
unlawfully and with force demolish, pull down, or destroy, or 
begin to demolish, pull down, or destroy, any church or chapel, 
or any chapel for the religious worship of persons dissentine- 
from the united church of England and Ireland, duly registered 
or recorded, or any house, stable, coach-house, out-house, 
warehouse, office, shop, mill, malt-house, hop oast, barn, or gra
nary, or any building or erection used in carrying on any trade 
or manufacture, or any branch thereof, or any machinery, whe
ther fixed or moveable, prepared for or employed in any manu
facture, or in any branch thereof, or any steam engine, or other 
engine for sinking, draining, or working any mine, or any staith, 
building, or erection used in conducting the business of any 
mine, or any bridge, waggon-way, or trunk for conveying 
minerals from any mine, every such offender shall be guilty of 
felony, and, being convicted thereof, shall suffer death as a 

3S, . felon.'"
note (t)—The statutes mentioned in this note are repealed by 7 & 8 Geo.

4. c. 27. but the statute 7 & 8 Geo. 4. c. 3t. consolidates and 
amends the laws relative to remedies against the hundred. See 

gr the statute in the Addenda to Vol. II.
J~’ from the paragraph beginning “ The 52 Geo. 3. c. 5 30.” to the bottom, 

and also the following page to the words, “ without benefit of 
dergy.(y)"

> note (a) dele “ 41 Geo. 3. c. 24." to the end of the note, and insert " 7 & 8 
Geo. 4. c. 31.”

dele the note (x).
dele the paragraph beginning with the words “ With respect to challenges 

gîs r given on account of money won at play.”
" dele from the paragraph beginning “ By the second section,” to the bottom, 

and also the following page, to the words “ within the meaning 
of the statute, (ft)”

> dele the notes,

VII

7 & 8 Geo. 4. 
c. 30. s. 8. 
Rioters demo
lishing, &c. a 
church, cha
pel, house, or 
certain build
ings, or any 
machinery in 
any manufac
tory or mine.

:5g

<53
976

$95

8f>’ *‘ne ? from the bottom, dele the paragraph beginning “ The arrest of a 
clergyman,” and insert, “ By the recent statute 9 Geo. 4. c. 31. 
s. 23. 6 ii any person shall arrest any clergyman upon any civil 
process while he shall be performing divine service, or shall with 
the knowledge of such person be going to perform the same, or 
returning from the performance thereof, every such offender 
shall be guilty of a misdemeanor, and being convicted thereof, 
shall suffer such punishment by fine or imprisonment, or both, as 
the Court shall award.’ ”

note (6) at the end add—“ And in Duncan v. Thwaites, 3 B. & C. 584. 
Abbott, C. J., says, ‘ I take it to be a general rule, that a party 
who sustains a special and particular injury by an act which is 
unlawful, on the ground of public injury, may maintain an ac
tion for his own special injury.’ And see Rose and others v

30, Miles, 4 M. & S. 101.”
3j~’ l,ne 93, add—“And see 58 Geo. 3. c. 70. s. 7. and 2 Burn. Just. p. 661.”

’ Cote (0 at the end, add—" And if the tenant of the land plough the soil, 
over which another has a way, this is a nuisance to the way, for 
it is not so easy to him as it was before. 2 H. 4. 11 Vini Abr.

34s i- Nuisance (G).”
’ llne 13 from the bottom, add—" By the 3 Geo. 4. c. 126. s. 107. reciting 

that many bridges on turnpike roads are by prescription liable to 
be repaired by certain parishes, and not by the county or coun
ties in which they are situated, and which bridges, from change 
of times and circumstances, are become no longer sufficiently 
convenient for the use of the public, without being enlarged or

9 G. 4, c. 31. 
s. 23.
Arresting a 
clergyman en
gaged in di
vina service.
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9 G. 3. c. 31. 
s. 3. Punish
ment of prin
cipals and ac
cessories in 
murder.

Place of trial.

otherwise improved, it is enacted that it shall be lawful for 
any such comity or counties, parish or parishes, respectively 
to enter into a composition or agreement with each other, and 
by the authority of those persons who shall be legally competent 
to make rates for such county and parish respectively, whereby 
the improvement and future repair of any such bridge shall he 
undertaken, and lie upon the county or counties in which such 
bridge is locally situated, and that all rates made for carrying 
into effect any such composition, agreement, repairs, or improve
ment, shall be made and assessed in the same manner as other 
the rates of such county or parish respectively, and shall he 
good and valid to all intents and purposes in the law whatso
ever.”

333, note (a) at the end add—“ But though their obligation is only to this ex
tent, see as to the power to widen by an order at sessions, 43 G. 
3. c. 59. s. 2. ante 348.”

375, line 8, dele from the words, “ The 1 Rich. 3. c. 3.” to the end of the para
graph.

386, dele from the paragraph beginning “ By the 9 Geo. 1. c. 22.” to the bot
tom, and also the following page, to the words “ without benefit 
of clergy,” inclusive.

402, line 16 from the bottom, after the word “statute,” add “ now re
pealed.”^)

425, dele from the top to the end of the paragraph.
------, dele note (d).
429, line 14 from the bottom, dele the words “ which again makes the offence 

wilful murder, and takes away clergy.”
—, note (h) dele “48 Geo. 3. c. 58. s. 1.” and insert “ 9 Geo. 4. c. 31.”
4a3, dele the paragraph beginning “ Clergy is taken away in all cases of mur

der,” and insert “ By the statute 9 Geo. 4. c. 31.s. 3. every person 
convicted of murder, or of being an accessory before the fact to 
murder, shall suffer death as a felon; and every accessory after 
the fact to murder shall be liable, at the discretion of the Court, 
to he transported beyond the seas for life, or to be imprisoned, 
with or without hard labour, in the common gaol or house of 
correction, for any term not exceeding four years.”

434, dele the note (k).
462, line 15, after the words, “In either county (g),” dele to the end of the

paragraph, and insert ‘ but by the statute 2 & S.Edw. 6. c. 24. s. 
2. (h), it was enacted, “That the trial should he in the county 
where the death happens. That statute is, however, repealed 
by 7 Geo. 4. c. 64., the twelfth section of which enacts, in gene
ral terms, that where any felony or misdemeanor shall be com
mitted on the boundary or boundaries of two or more counties, 
or within the distance of five hundred yards of any such boundary 
or boundaries, or shall be begun in one county and completed 
in another, every such felony or misdemeanor may be dealt 
with, inquired of, tried, determined, and punished, in any of the 
said counties, in the same manner as if it had been actually and 
wholly committed therein. The ninth section of this statute 
also enacts as to the trial of accessories before the fact, that in 
case the principal felony shall have been committed within the 
body of any county, and the offence of counselling, &c. shall 
have beèn committed within the body of any other county, the 
last mentioned offence may be inquired of, tried, &c. in either 
of such counties. So with respect to the trial of accessories after 
the fact, the tenth section enacts, where the principal felony, 
and the act by which the party became accessory have been com
mitted in different counties, the trial may be had in either.”

463, line 22, dele the sentence beginning with the words, “ With respect to ac
cessories to felonies,” to the end of the paragraph.

464, in the margin opposite line 11, erase “ after examination before the Kind's

(?) Repealed by 7 Geo, 4. c, 64. s. 32.
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council,” and insert, “ where the murder or manslaughter is com- 
mitted.”

464, line 22, dele the sentence beginning “ This statute did not extend,” to the 
end of the paragraph, arid insert, “ But this statute is repealed 
by 9 Geo. 4. c. 31., which substitutes other provisions.” The 
seventh section enacts, “That if any of his Majesty’s subjects 
shall he charged in England with any murder or manslaughter, 
or with being accessory before the tact to any murder, or after 
the fact to any murder, or manslaughter, the same being re
spectively committed on land out of the United Kingdom, 
whether within the King’s dominions or without, it. shall he 
lawful for any justice of the peace of the county or place where 
the person so charged shall be, to take cognizance of the offence 
so charged, and to proceed therein as if the same had been com
mitted within the limits of his ordinary jurisdiction ; and if 
any person so charged shall be committed for trial, or admitted 
to bail to answer such charge, a commission of oyer and ter
miner under the great seal, shall be directed to such persons, 
and into such county or place as shall be appointed by the 
Lord Chancellor, or Lord Keeper, or Lords Commissioners of 
the. great seal, for the speedy trial of any such offender ; and 
such persons shall have full powers to enquire of, hear, and de
termine all such offences, within the county or place limited in 
their commission, by such good and lawful men of the said 
county or place, as shall be returned before them for that pur
pose, in the same manner as if the offences had actually been 
committed in the said county or place : provided always, that 
if any peers of the realm, or persons entitled to the privilege 
of peerage, shall be indicted of any such offences, by virtue of 
any commission to be granted as aforesaid, they shall he tried 
by their peers in the manner heretofore used : provided also, 
that nothing herein contained shall prevent any person from 
being tried in any place out of this kingdom, for any murder 
or manslaughter committed out of this kingdom, in the same 
manner as such person might have been tried before the passing 
of this act.”

The eighth section enacts, “ that where any person being feloniously 
stricken, poisoned, or otherwise hurt upon the sea, or at any 
place out of England, shall die of such stroke, poisoning, or 
hurt in England, or being feloniously stricken, poisoned, or 
otherwise hurt at any place in England, shall die of such stroke, 
poisoning, or hurt, upon the sea, or at any place out of Eng
land, every offence committed in respect of any such case, 
whether the same shall amount to the offence of murder or 
manslaughter, or of being accessary before the fact to murder 
or after the fact to murder or manslaughter may be dealt with, 
enquired of, tried, determined and punished in the county or 
place in England, in which such death, stroke, poisoning, or 
hurt, shall happen, in the same manner, in all respects, as if 
such offence had been wholly committed in that county or 
place.”

464, line 30, dele “ this,” and insert “ the repealed.” And in the same line, 
instead of “ is,” read “was.”

464, last line, instead of “ But a British subject is indictable under the 33 H. 8.”
read “ But it was hoiden that a British subject was indictable 
under that statute.”

’64, notes (q) and (r) dele.
65, line 2, after the word “And,” read “ it was also hoiden that.”
65, dele from the paragraph beginning with the words “ Where a person was 

struck, &c.” to the end of the page, and also the four first lines
,R in the next page.
ot)> hne 10, at the end of the paragraph, insert “ The statute 9 Geo. 4. c. 31.

s. 32. enacts, ‘ That all indictable offences mentioned in this act, 
which shall be committed within the jurisdiction of the Admiralty 
of England, shall be deemed to be offences of the same nature, 
and liable to the same punishments, as if they had been com-
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milled upon the land in England, and may be dealt with, en
quired of, tried, and determined in the same manner as an)" 
other offences committed within the jurisdiction of the Admiralty 
of England: provided always, that nothing herein contained, 
shall alter or affect any of the laws relating to the government 
of his Majesty’s land or naval forces.”

470, note (t) at the end, add “ This statute is now repealed by 7 Geo. 4. c. 64. 
s. 32.

470, note (u) at the end, add “ This statute is now repealed by 9 Geo. 4. c. 31.
474, line 3, from the bottom, dele the words, “And by the 43 Geo. 3.” and to

the end of the paragraph.
475, at the end of the page, add, “ This provision, as it could only be acted

upon where the party was charged with the crime of murder by 
the indictment, was open to much objection, and has been re
pealed by the recent statute 9 Geo. 4. c. 31. s. 14. which enacts, 
that if any woman shall be delivered of a child, and shall by 
secret burying or otherwise disposing of the dead body of the 
said child, endeavour to conceal the birth thereof, every such 
offender shall be guilty of a misdemeanor, and being convicted 
thereof, shall be liable to be imprisoned, with or without hard 
labour, in the common gaol, or house of correction, for any 
term, not exceeding two years; and it shall not be necessary to 
prove whether the child died before, at, or after its birth ; pro
vided always, that if any woman tried for the murder of her 
child, shall be acquitted thereof, it shall be lawful for the jury, 
by whose verdict she shall be acquitted, to find in case it shall 
so appear in evidence, that she was delivered of a child, and 
that she did by secret burying, or otherwise disposing of the 
dead body of such child, endeavour to conceal the birth thereof, 
and thereupon the Court may pass such sentence as if she had 
been convicted upon an indictment for the concealment of the 
birth.”

476, line 6, after the words, “so upon the,” insert “repealed statute.”
476, line 11, instead of the words, “ will he,” insert “ would have been.”
477, dele the last parapraph of the sixth section.
477, dele the first paragraph to the 7th section, and insert “ The judgment 

and mode of execution in cases of murder, is now regulated by 
the statute 9 Geo. 4. c. 31., which repealed the provisions upon 
that subject in the former statute 25 Geo. 2. c. 37. The fourth 
section enacts, 1 that every person convicted of murder shall be 
executed according to law, on the day next but one after that 
on which the sentence shall be passed, unless the same shall hap
pen to be Sunday, and in that case, on the Monday following ; 
and the body of every murderer shall, after execution, either 
be dissected or hung in chains, as to the Court shall seem meet; 
and sentence shall be pronounced immediately after the convic
tion of every murderer, unless the Court shall see reasonable 
cause for postponing the same ; and such sentence shall express 
not only the usual judgment of death, but also the time hereby 
appointed for the execution thereof, and that the body of the 
offender shall be dissected or hung in chains, whichsoever of 
the two the Court shall order : provided always, that after such 
sentence shall have been pronounced, it shall be lawful for the 
Court or Judge to stay the execution thereof, if such Court or 
Judge shall so think fit.’

“ The fifth section enacts, 1 that whenever dissection shall be or
dered by such sentence, the body of the murderer, if executed 
in the comity of Middlesex or city of London, shall he imme
diately conveyed by the sheriff or sheriffs, or his or their offi
cers, to the hall of the surgeon’s company, or to such other 
place as the said company shall appoint, and shall be delivered 
to such person as the said company shall appoint, for the pur
pose of being dissected ; and the body of the murderer, if exe
cuted elsewhere, shall in like manner be delivered to such sur
geon as the Court or Judge shall direct, for the same purpose.’

“ The sixth section enacts, ‘ that every person convicted of mur-
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der shall, after judgment, be confined in some safe place within 
the prison, apart from all other prisoners, and shall be fed with 
bread and water only, and with no other food or liquor, except 
in case of receiving the sacrament, or in case of any sickness or 
wound, in which case the surgeon of the prison may order other 
necessaries to be administered ; and no person but the gaoler 
and his servants, and the chaplain and surgeon of the prison, 
shall have access to any such convict, without the permission, in 
writing, of the Court or Judge before whom such convict shall 
have been tried, or of the sheriff or his deputy : provided al
ways, that in case the Court or Judge shall think fit to respite 
the execution of such convict, such Court or Judge may, by a 
licence in writing, relax, during the period of the respite, all 
or any of the restraints or regulations hereinbefore directed 
to be observed.’ ”

481, at the commencement of Chapter the second, after the words “ petit 
treason ” insert “ The statute 9 Geo. 4. c. 31. s. 2. enacts, 1 that 
every offence, which before the commencement of this act 
would have amounted to petit treason, shall be deemed to be 
murder only, and no greater offence ; and all persons guilty in 
respect thereof, whether as principals or as accessories, shall be 
dealt with, indicted, tried, and punished as principals and acces
sories in murder.’ ”

485, line 8, after the word “ lenient,” dele to the end of the paragraph.
490, dele the whole of Section II. to page 495.
503, note (s), at the end add—“ And in Ex parte Keans, 1 B. & C. 261., Ab

bott, C. J., says, ‘ it is lawful for any person to take into cus
tody a man charged with felony, and keep him until he can be 
taken before a magistrate.’ ”

536, line 5, dele the words “ By the 10 Geo. 2. c. 31.” and to the end of the 
paragraph, and insert “ By the 7 & 8 Geo. 4. c. Ixxv. (local and 
personal) s. 38., in case any greater number of persons or pas
sengers shall be taken or carried in any such wherry, boat, or 
other vessel (mentioned in the act) on the river Thames, (within 
the limits there mentioned,) than are respectively allowed to be 
carried therein, and any one or more of them shall by reason 
thereof be drowned, every person or persons who shall work or 
navigate such wherry, &c. offending therein, and being con
victed, shall be deemed guilty of misdemeanor, and shall be 
liable to punishment, as in cases of misdemeanor, at the discre
tion of the Court, and shall also be disfranchised, and not al
lowed to work or navigate any wherry, &c., or to enjoy any of 
the privileges of a freeman of the company of watermen, &c. on 
the river Thames.”

536, dele the whole of the paragraph beginning with the words “ The of
fence of manslaughter is felony within the benefit of clergy,” 
to the end of the next page.

note (d), dele the words “ It has been observed that this may,” and in
sert “ It was observed upon a former statute, 10 Geo. 2. c. 31., 
containing a more severe punishment for an offence of this kind 
that it might.”

537i at the end of the page, add—“ The recent statute 9 Geo. 4. c. 31. s. 9.
enacts, ‘ that every person convicted of manslaughter shall be 
liable, at the discretion of the Court, to be transported beyond 
the seas for life, or for any term not less than seven years, or to 
be imprisoned with or without hard labour, in the common gaol 
or house of correction, for any term not extending four years, 
or to pay such fine as the Court shall award.’ ”

538> after line 7 from the bottom, insert—“ The statute 9 Geo. 4. c. 31. s. 10.
enacts, ‘ that no punishment or forfeiture shall be incurred by 
any person who shall kill another by misfortune, or in his own

r- defence, or in any other manner, without felony.’ ”
*ine 0, dele “ has lately been passed by which,” and insert “ 43 Geo. 3. 

c. 58. made.’ ”
, line S, dele the words “ are made.”
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£53, after line 8, dele the next paragraph, beginning “ The 43 Geo. 3, c. 58.
and insert “ That statute is repealed by 9 Geo. 4. c. 31. But 
this latter slatute contains certain provisions upon the same sub

's The thirteenth section enacts, ‘ that if any person, with intent to 
procure the miscarriage of any woman then being quick with 
child, unlawfully and maliciously shall administer to her, or 
cause to he taken by her, any poison or other noxious thing, 
or shall use any instrument or other means whatever, wilh the 
like intent, every such offender, and every person counselling, 
aiding, or abetting such offender, shall he guilty of felony, and 
hein»-” convicted thereof, shall suffer death as a felon ; and if any 
person, with intent to procure the miscarriage of any woman 
not being, or not being proved to be, then quick with child, un
lawfully and maliciously shall administer to her, or cause to be 
taken by her, any medicine or other thing, or shall use any 
instrument or other means whatever, with the like intent, every 
such offender, and every person counselling, aiding, or abetting 
such offender shall be guilty of felony, and being convicted 
thereof, shall be liable, at the discretion of the Court, to he 
transported beyond the seas for any term not exceeding fourteen 
years, nor less than seven years, or to be imprisoned, with or 
without hard labour, in the common gaol or house of correc
tion, for any term not exceeding three years, and if a male, to 
be once, twice, or thrice publicly or privately whipped (if the 
Court shall so think fit), in addition to such imprisonment.’ ”

553, line 9 from the bottom, dele “ on this section ot the statute,” and insert
“ upon the repealed statute 43 Geo. 3. c. 58., which like the 
present enactment, made a distinction in the punishment of the 
offence, where the woman was t{uick with child, it appeared

554, dele the whole of the paragraph, beginning with the words “ The se
cond section of the statute recites.”

----- , line 16 from the bottom, dele the words “ this section of the statute,”
and add “ the same repealed statute.”

556, in the margin opposite line 4, erase “ by 18 Eliz. c. 7. s. 1.”
----- , line 3 from the bottom, after the word “ clergy ” insert “ But these

statutes are repealed by the late act 9 Geo. 4. c. 31. s. 16., which 
enacts upon this subject, ‘ that every person convicted of the 
crime of rape shall suffer death as a felon.’ ”

557, line 7, dele the words “ have their clergy,(e)” and insert “are not sub
ject to capitai punishment.”

—i—, line 14 from the bottom, at the end of the paragraph, add “And 
though that statute is repealed, the late act 9 Geo. 4. c. 31. s. 
19, SO. makes certain provisions against the forcible or unlawful 
abduction of females, which will be mentioned in a subsequent 
Chapter.” „

558, line 7, after the words “ very different opinions have been holden.O)
dele the remainder of the page, and also pages 559, 560, and 
561, to the end of line 18, and insert “ But the recent statute 
9 Geo. 4. c. 31. s. 18., reciting, that upon trials for the crimes ot 
buggery and rape, and of carnally abusing girls under the re
spective ages thereinbefore mentioned, offenders Irequcntly es
caped by reason of the difficulty of the proof which has been 
required of the completion of those several crimes, for remedy 
thereof, enacts, > that it shall not be necessary in any of those 
cases to prove the actual emission of seed in order to constitute 
a carnal knowledge, but that the carnal knowledge shall be 
deemed complete upon proof of penetration only.’

, dele from the beginning of the section to the bottom of the page 
and insert “ In rape as we have seen the carnal knowledge must 
he against the will of the party: but by the fourth section ot 
the statute 18 Eliz. c. 7. now repealed carnal knowledge of any 
woman child, under the age of ten years was made felony with
out benefit of clergy, and this without any reference to the con-

564, sect, 2,
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sent or non-consent of the child, which was therefore considered 
as immaterial. The statute enacted ‘ that if any person should 
unlawfully and carnally know and abnse any woman child under 
the age of ten years, every such unlawful and carnal knowledge 
should he felony ; and the offender, thereof being duly con
victed, should suffer as a felon without allowance of clergy.

It appears at one time to have been thought, that the carnal know
ledge of a child above the age of ten and under twelve years was 
rape, though she consented ; twelve years being the age of con
sent in a female, and the statute Westm. I. c. 13., which enacted,
‘ that none do ravish any maiden within age, neither by her own 
consent nor without,” being admitted to refei, by the woids 
“ within age,” to the age of twelve years, (n) It was, however, 
afterwards well established, that if the child was above ten years 
old it was not a felonious rape, unless it was against her will 
and consent, (r) But children above that age, and under twelve 
were still within the protection of the stai, of Westm. 1. c. 13., 
the law with respect to the carnal knowledge of such children 
not having been altered by either of the subsequent statutes of 
Westm. 2. c. 34. or 18 Eliz. c. 7. (s) The statute Westm. I. c. 13. 
made the deflowering a child above ten years old and under 
twelve, though with her own consent, a misdemeanor punisha- 
ahle by two year's imprisonment and fine at the king’s plea
sure.” It)

These statutes having been repealed by 9 G. 4. c. 31. the 17th sec
tion of that act substitutes the following provisions and enacts 
‘ that if any person shall unlawfully and carnally know and 
abuse any girl under the age of ten years, every such offender 
shall be guilty of felony, and being convicted thereof, shall 
suffer death as a felon; and if any person shall unlawfully 
and carnally know and abuse any girl, being above the age of 
ten years and under the age of twelve years, every such offender 
shall he guilty of a misdemeanor, and being convicted thereof, 
shall be Fiable to be imprisoned with or without hard labour, in 
the common gaol or house of correction for such term as the 
court shall award.”

565, line 8 at the end add “ These observations will apply to the present enact
ment.”

567, line 7 and also in the margin insert “ 25 H. 8.” instead of “ 27 H. 8.
567, line 4 from the bottom after “ clergy (b)” add “ The statute 9 G. 4. c.

31, s 15. repeal this act but enacts ‘ that every person convicted 
of the abominable crime of buggery, committed either with 
mankind or with any animal, shall suffer death as a felon.”

—— note (b) line 13 instead of “ is revived’, read “ was revived” and lines 
14, 15, inslead of “ stands at this day absolutely” read “ after 
the passing of that statute was” and at the end of the note add 
“ But the 5 Eliz c. 17. is now repealed by 9 G. 4. c. 31. i

570, line 3, dele the whole of the paragraph beginning “ The forcible abduc
tion and unlawful taking,” and insert “ The forcible abduction 
of a woman from motives of lucre is an offence of ihe degree of 
felony by 9 G. 4. c. 31. s. 19. which repeals several former sta
tutes upon this subject. It enacts that where any woman shall 
have any interest, whether legal or equitable, present or fu
ture, absolute, conditional, or contingent, in any real or per
sonal estate, or shall be an heiress presumptive or next of kin 
to any one having such interest, it any person shall from mo
tives of lucre, take away or detain such woman against her will, 
with intent to marry or defile her, or to cause her to he mar
ried or defiled by any other person, every such offender, and 
every person counselling, aiding, or abetting, such offender, shall 
be guilty of felony, and being convicted thereof, shall be liable

(?) 1 Hale 631. 2 Inst. 180. 3 Inst. 60. M Ante 556.
(»■) Sum. 112. 4 Blac. Com. 212. 1 (<) 4 Blac. Com. 212. 1 East. P. C. c.

East.P. C. c. 10. s. 2. p, 436. 10. s. 9. p. 436

»
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Of the comity 
in which the 
offence shall 
be said to 
have been 
committed.

Necessary 
statement in 
the indict
ment.

to be transported beyond the seas for life, or for any term not 
less than seven years, or to be imprisoned, with or without hard 
labour, in the common gaol or house of correction, for any term 
not exceeding four years.”

570, Ime 6, instead of “ The statute 3 Hen. 7.” insert “ The repealed statute
3 H. 7.” 1

in the margin opposite line 6, erase “ makes the forcible taking away of 
substance a felony.”

" Hoc 26, dele the paragraph, beginning “ Clergy was taken away,” and 
insert “ Clergy was taken away from persons found guilty of 
offences against this statute by the 39 Eliz. c. 9., but a later sta
tute 1 Geo. 4. c. 115. repealed this enactment of 39 Eliz. c. 9., 
and made the offence punishable by transportation or imprison
ment. This statute 1 G. 4. c. 115. is repealed by 9 G. 4. c. 31. 
Some ot the points decided upon the repealed statutes may still 
he worthy of observation. ”

571, line 26, dele, the sentence beginning with the words “ The taking alone”
and also the following sentence add the words “ And a mar
riage. will he sufficient,” and insert “ The taking alone did not 
constitute the offence under the repealed statute and it was ne
cessary that the woman taken away should have been married or 
defiled by the misdoer, or by some others with his consent. But 
the new enactment makes the taking away or detaining a wo
man with intent to marry or defile her a complete offence. And 
under the repealed statute it was decided that if the woman 
were under force at the time of taking, it was not at ail ma
terial whether she were ultimately married or defiled with her 
her own consent or not ; on the ground that an offender should 
not be considered as exempted from the provisions of the sta
tute, by having prevailed over the weakness of a woman, whom 
he got into his power by such base means. And it was also de
cided that a marriage will be sufficient.”.

572, dele the paragraph beginning “ If however a woman” to the bottom of
the page, and also pages 573, 574, 575, 576, and 577, to the end 
of line 16, and insert “ Upon the same repealed statute where a 
woman was taken away forcibly in one county, and afterwards 
went voluntarily into another county, and was there married or 
defiled, with her own consent, it was holden that the fact was 
not indictable in either county ; on the ground that the offence 
was not complete in either: but that if, by her being carried into 
the second county, or in any other manner, there was a con
tinuing force in that county, the offender might be indicted 
there; though the marriage or defilement ultimately took place 
with the woman’s own consent, (j) The enactment of the 
late statute 7 G. 4. c. 64. s. 12. would have applied to this ob
jection.

“ It was resolved, that an indictment for this offence upon the re
pealed statute ought expressly to set forth that the woman taken 
away had lands or goods, or was heir apparent, and that the tak
ing was against her will ; and that it was for lucre ; and also that 
she was married or defiled ; such statement being necessary to 
bring a case within the preamble of that statute, to which the 
enacting clause clearly referred in speaking of persons taking 
away a woman “ so against her will ”(Z) But it was said not to 
have been necessary to state in the indictment, the taking was 
with an intention to marry or defile the party, because the words 
of the statute did not require such an intention, nor did the want 
of it any way lessen the injury, (m) In an indictment where the

(j) Talwood’s case Cro. Car. 485, 488. 
I Hale 660. i Hawk. P, C. c. 41. s. 9. 1 
East. P. C. c. 11. s. 3. p. 455. Rex v. 
Lockhart and Loudon Gordon, Cor. 
Lawrence J. Oxford Lent ass. 1804.

if) 1 Hawk. P. c. c. 41. s. 4. 1 Hale 
460. 4 Biac. Com. 2. 12. Co. 21,100.

(m) Rex v. Fulwood, Cro. Car. 488. 
ante 570. 571. It is said, however in 1 
Hale 660, that the words ed intentione ad
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recent enactment of 9 G. 4. c, 31. the allegation as to the intent 
will be necessary.

tt appears to have been considered as clear that a woman taken 
away and married might be a witness against the offender if the 
force were continuing upon her till the marriage ; and that she 
might herself prove such continuing force : (nj for though the 
offender was her husband de facto, he was no husband de jure, 
in case the marriage was actually against her will, (o) It seems 
however, to have been questioned, how far the evidence of the 
inveigled woman would be allowed, in cases where the actual 
marriage was good by her consent having been obtained after 
forcible abduction. ( p) But other authorities appear to agree, 
that it should be admitted, even in that case ; esteeming it ab
surd that the offender should thus take advantage of his own 
wrong, and that the very act of marriage, which was a princi
pal ingredient of his crime, should (by a forced construction of 
law) be made use of to stop the mouth of the most material 
witness against him. (q) And where the marriage was against the 
will of the woman at the time, there does not seem to be any 
good ground upon which her competency could have been ob
jected to, though she might have given her subsequent assent, (r) 
It also appears to have been ruled upon debate, in a modern 
case, that a wife was a competent witness for, as well as against 
her husband ; on the trial of an indictment for this offence, al
though she had cohabited with him from the day of her mar
riage (s)

“ The unlawful abduction of a girl under the age of sixteen from 
her parents, or persons having the charge of her, is an offence of 
the degree of misdemeanor by 9 Geo. 4. c. 31. s. 20. which 
enacts, ‘ that if any person shall unlawfully take, or cause to be 
taken, any unmarried girl, being under the age of sixteen years, 
out of the possession, and against the will of her father or mo
ther, or of any other person having the lawful care or charge of 
her, every such offender shall be guilty of a misdemeanor, and, 
being convicted thereof, shall he liable to suffer such punish
ment, by fine or imprisonment, or by both, as the Court shall 
award.’

“ The provisions of the repealed statute, 4 & 5 Ph. & M. c. S. and 
the construction upon some parts of it, may still be worthy of 

t observation.”
'*‘9, dele the whole of the paragraph beginning with the words, “ Though the 

statute only gives authority to the star chamber,” and also the 
go whole of the next paragraph, to the word “ temptation.”

’ *,ne 16 from the bottom, dele “It enacts that in case any master of a 
merchant ship,” and to the end of the page, and insert, “ But it 
is repealed by the recent statute, 9 Geo. 4. c. 31. and s. 30. of 
that statute enacts, ‘ if any master of a merchant vessel shall, 
during his being abroad, force any man on shore, or wilfully 
leave him behind in any of his Majesty’s colonies, or elsewhere, 
or shall refuse to bring home with him again all such of the men

hie11 mar‘tan^am were usually added in 
lctments upon this statute and that it 
s safest so to do.

firn ,Tulwood's case Cro. Car. 488. 
Ca Wn 8 case 1 Ventr. 243. Swendsen’s 

s.e= 5 St. Tri. 456.
H 1 Hale fiCO, 961, 4 Blac. Com. 209. 

Sere 1 Hale 161, where the author ob- 
th tes’ up°n Brown’s case [ante n. (») ) 
Was Some of the reasons why the woman 
tilerSW01n anc! Save evidence were, that 
Wa„e was »? cohabitation, and that there 
tvhnl u°ncuring evidence to prove the 
Ivin.6 , t : hut that if she had freely and 

* out constraint, lived with the person

who married her for any considerable 
time, her examination in evidence might 
have been more questionable,

(g) 4 Blac. Com: 209.
(r) 1 East, P. C. c. 11. s. 5. p. 454.
(s) Perry’s case, Bristol, 1794. 1 Hawk. 

P. C. c.41. s. 13. and in 1 East. P. C. c. 
11. s. 5. p. 455. the learned author says 
“ I conceive it to be now settled, that in 
“ all cases of personal injuries committed 
“ by the husband or wife against each 
“ other the injured party is an admissible 
“ witness against the other.” And see 
post, Book on evidence.

Of the evi
dence of the 
woman when 
taken away 
and married.

9 G. 4. c. 31. 
s. 20.
Unlawful ab
duction of a 
girl from her 
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guardians.
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tate of 4 & 5 
Ph. &M. c. 8,

9 G. 4. c. 31. 
s. 30.
Punishment 
for the master 
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vessel forcing
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whom he carried out with him, as are in a condition to return 
when he shall be ready to proceed on his homeward bound voy 
age, every such master shall be guilty of a misdemeanor, an 
being lawfully convicted thereof, shall be imprisoned for sue 
term as the Court shall award ; and all such offences may 1’ 
prosecuted by indictment, or by information at the suit of *"• 
Majesty’s Attorney-General in the Court of King' s Bench, an 
may be alleged in the indictment or information to have been 
committed at Westminster, in the county of Middlesex; and tn® 
said Court is hereby authorized to issue one or more commis
sions, if necessary, for the examination of witnesses abroad; and 
the depositions taken under the same shall be received in evi
dence on the trial of every such indictment or information.”

585, in the margin, even with line 18, erase “II & 13 W. 3. c. 7. s. 18.” and
insert “9 Geo. 4. c. 81. s. 30.” and at the end of the marginal 
note erase, “ liable to three months imprisonment,” and iaser 
“ guilty of a misdemeanor.”

584, dele the whole of the section, and insert “ The statute 54 Geo. 3. c. 101- \ 
repealed by the 9 Geo. 4. c. 31. the twenty-first section of whicn 
enacts, “that if any person shall maliciously, either by force of 
fraud, lead or take away, or decoy or entice away, or detain» 
any child under the age often years, willi intent to deprive the 
parent or parents, or any other person having the lawful care o 
charge of such child, of the possession of such child, or wit 
intent to steal any article upon or about the person of such child’ 
to whomsoever such article may belong; or if any person shall’ 
with any such intent as aforesaid, receive or harbour any such 
child, knowing the same to have been, by force or fraud, led» 
taken, decoved, enticed away, or detained as hereinbefore men
tioned; every such offender, and every person counselling, aid
ing, or abetting such offender, shall be guilty of felony, an 
being convicted thereof, shall be liable to he transported bey on 
the seas for the term of seven years, or to he imprisoned, wit 
or without hard labour, in the common gaol or house ot cot 
recti on, for any term not exceeding two years, and if a male, t° 
be once, twice, or thrice publicly or privately whipped, (if the 
Court shall so think fit,) in addition to such imprisonment : pro
vided always, that no person who shall have claimed to be th6 
father of an illegitimate child, or to have any right to the p°s 
session of such child, shall be liable to be prosecuted by virtu 
hereof, on account of his getting possession of such child, 0 
taking such child out of the possession of the mother, or an) 
other person having the lawful charge thereof.’ ”

586, line 7 from the bottom, dele “ have been made,” to the end of the pag®’
and also the following pages, 587, 588, 589, 590, 591,592, 59 ’ 
and the nine lines at the top of page 594, and insert, “wef 
made highly penal by the enactments of several statutes no 
repealed. The statute 9 Geo. 1. c. 22. commonly called tn 
Black Jet, and which made the maliciously shooting at any P®r 
son a capital offence, and the 26 Geo. 2. c. 19. s. 1. by which t ’ j 
heating or wounding persons shipwrecked with intent to k' 
them, &c. or putting out false lights to bring a ship into dange ’ 
were repealed by the statute 7 & 8 Geo. 4. c. 27. The statu 
5 H. 4. c. 5. relating to cutting tongues and putting out eyes ’ 
the 22 & 23 Car. 2. c. 1. called the Coventry Act, by which ma' 
clous maiming was made a capital offence; the 9 Ann. c. 1 
which made it capital to attempt to kill, assault, wound, &Ç- , 
privy counsellor, and also the 43 Geo. 3. c. 58. commonly calle 
Lord Ellenborough’s Act, are repealed by the recent statu 
9 Geo. 4. c. 31.

“This recent statute, 9 Geo. 4. c. 31. contains several enactme" 
upon these subjects. The eleventh section enacts, “ that if a'x 
person unlawfully and maliciously shall administer or atternP 
to administer to any person, or shall cause to be taken by an; 
person, any poison or other destructive thing, or shall unlalf'
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fully and maliciously attempt to drown, suffocate, or strangle certain acts, 
any person, or shall unlawfully and maliciously shoot at any shall be ca
perseli, or shall, by drawing a trigger, or in any other manner, pital. 
attempt to discharge any kind of loaded arms at any person, or 
shall unlawfully and maliciously stab, cut, or wound any person, 
with intent, in any of the cases aforesaid, to murder such person, 
every such offender, and every person counselling, aiding, or 
abetting such offender, shall be guilty of felony, and being con
victed thereof, shall suffer death as a felon.

“ The 12th section enacts, “that if any person unlawfully and ma- S. 12. Shoot- 
liciously shall shoot at any person, or shall, by drawing a trigger, ing at, or 
or in any other manner, attempt to discharge any kind of loaded stabbing, cut- 
arms at any person, or shall unlawfully and maliciously stab, ting, or 
cut, or wound any person, with intent, in any of the cases afore- wounding any 
said, to maim, disfigure, or disable such person, or to do some person, with 
other grievous bodily harm to such person, or with intent to tutent to 
resist or prevent the lawful apprehension or detainer of the party shaHbeca 
so offending, or of any of his accomplices, for any offence for pital provided 
which he or they may respectively be liable by law to be appre- the case would 
headed or detained, every such offender, and every person conn- bave been 
selling, aiding, or abetting such offender, shall be guilty of murder if 
felony, and being convicted thereof, shall suffer death as a felon : death had un
provided always, that in case it shall appear, on the trial of any sued, 
person indicted for any of the offences above specified, that such 
acts of shooting, or of attempting to discharge loaded arms, or 
of stabbing, cutting, or wounding as aforesaid, were committed 
under such circumstances, that if death had ensued therefrom, 
the same would not in law have amounted to the crime of mur
der, in every such case the person so indicted shall be acquitted 
of felony.’

“The repealed statute 43 Geo. 3. c. 58. contained the following 
_ enactments,”

'a96> line 8, dele the words “ This statute 43 Geo. 3. c. 58.” and to the end of 
the paragraph, and insert, “ The cases upon the construction of 
the statute 43 Geo. 3. c. 58. may assist in the construction of the

g. . new law.”
fi, ?’ |)ne s> del,‘ to the end of the page, and also 16 lines of the next page.

's'- *lne 18, dele to the end of the page, and also the following page, and the
9 lines at the top of page 617, and insert, “ Amongst the principal Assault with 
of those assaults, the aggravated nature of which may be said to intent to coin- 
arise from the great criminality of the object intended to be mit a robbery, 
effected, is an assault upon a person with a felonious intent to and demand- 
commit a robbery, and nearly allied to this, is a demand of pro- ing money by 
perty effected by menaces or force, and with the intent of steal- menaces or 
ing such property. These offences were made felonies by the force, with in- 
late statute, 4 Geo. 4. c. 54. s. 5. which repealed the statute 7 Geo. tcnt t0 steal- 
2.C.21. an act for the more effectual punishment of assaults with 
intent to commit robbery, but the 4 Geo. 4. c. 54. is also repealed 
by the statute 7 & 8 Geo. 4. c. 27. The present law upon the 
subject is contained in the statute 7 & 8 Geo. 4. c. 29. s. 6. which 
enacts, 1 that if any person shall assault any other person, with an Assaults with 
intent to rob him, or shall with menaces or by force demand any intent to corn- 
such property of any other person with intent to steal the same, mit robbery, 
every such offender shall be guilty of felony, and being convicted and demands 
thereof, shall be liable, at the discretion of the Court, to he accompanied 
transported beyond the seas for life, or for any term not less with menaces, 
than seven years, or to be imprisoned for any term not exceed- °r force- 
ing four years, and, if a male, to be once, twice, or thrice pub
licly or privately whipped, (if the Court shall so think fit,) in 
addition to such imprisonment.’

“ The repealed statute 4 Geo 4. c.54. enacted, “ That if any person Repealed sta- 
should maliciously assault any other person, with intent to rob tute 4 G, 4 c. 
such other person, or should by menaces, or by force, maliciously 54. 
demand money, security for money, goods or chattels, wares or 
merchandize, of any other person, with intent to steal the same,

B
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or should procure, counsel, aid, or abet the commission of tit® 
said offences, or of any of them : every person so offending* 
being thereof lawfully convicted, should be adjudged guilty 01 
felony, and should be liable at the discretion of the Court, to be 
transported beyond the seas for life, or for such term, not less 
than seven years, as the Court should adjudge, or to be impri
soned, and kept, to hard labour in the common gaol or house 
correction, for any term not exceeding seven years.’

“ Some of the cases upon the repealed statutes may assist in the 
construction of the present law. Upon the repealed act 7 Geo. 2- 
c. 21. it was decided that the assault therein described must.”

6£0, dele from the paragraph beginning “ Another species of aggravated as
saults,” to the bottom of the page, and also the following pages 
621, 622, 623, 624, 625, and 626, and then insert “ The 11 & 12 
W. 3. c. 7. s. 9. enacts ‘ that if any person shall lay violent hands 
on his commander, whereby to hinder him from fighting in de
fence of his ship and goods, committed to his trust,’ he shall I,e 
adjudged to be a pirate, felon, and robber ; and being convicted- 
shall suffer death, and loss of lands, goods, &c. as pirates, felons, 
and robbers upon the seas, ought to suffer.”

“ The following enactments concerning aggravated assaults, are 
contained in the recent statute 9 Geo. 4. c. 31. s. 23. enacts, 
‘ That if any person shall arrest any clergyman upon any civil pro
cess, while he shall be performing divine service, or shall, with a 
knowledge of such person, be going to perform the same, or 
returning from the performance thereof, every such offender 
shall be guilty of a misdemeanor, and being convicted thereof, 
shall suffer such punishment, by fine or imprisonment, or by 
both, as the Court shall award.’’

“ The twenty-fourth section enacts, ‘ That if any person shall as
sault and strike, or wound, any magistrate, officer, or other per
son whatsoever lawfully authorized, on account of the exercise 
of his duty in or concerning the preservation of any vessel i" 
distress, or of any vessel, goods, or effects wrecked, stranded, or 
cast on shore, or lying under water, every such offender, being 
convicted thereof, shall he liable to be transported beyond ih® 
seas, for the term of seven years, or to be imprisoned, with <>r 
without hard labour, in the common gaol or house of correc
tion, for such term as the Court shall award.”

“ The twenty-fifth section enacts, ‘ That where any person shall be 
charged with, and convicted of any of the following offencesaS 
misdemeanors; that is to say, of any assault with intent to com
mit felony ; of any assault upon any peace officer, or revenu® 
officer in the due execution of his duty, or upon any person 
acting in aid of such officer, of any assault upon any perso» 
with intent to resist or prevent the lawful apprehension or de
tainer of the party so assaulting, or of any other person, for any 
offence for which he or they may be liable by law to be appre
hended or detained; or of any assault committed in pursuant® 
of any conspiracy to raise the rate of wages ; in any such cas® 
the Court may sentence the offender to be imprisoned, with 01 
without hard labour, in the common gaol or house of correc
tion, for any terra not exceeding two years, and may also (if if 
shall so think fit) fine the offender, and require him to fi a® 
sureties for keeping the peace.”

“ The twenty-sixth section enacts, “ That if any person shall un
lawfully, and with force, hinder any seaman, keelman, or caste1’’ 
from working at or exercising his lawful trade, business, or oc
cupation, or shall beat, wound, or use any other violence to 
him, with intent to deter or hinder him from working at or ex
ercising the same ; or if any person shall beat, wound, or us® 
any other violence to any person, with intent to deter or hind®f 
him from Selling or buying any wheat or other grain, flour- 
meal, or malt, in any market or other place, or shall beat- 
wound, or use any other violence to any person having the car®
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or charge of any wheat or other grain, flour, meal, or malt, 
whilst on its way to or from any city, market-town, or other 
place, with intent to stop the conveyance of the same, every 
such offender may be convicted thereof before two justices of 
the peace, and imprisoned, and kept to hard labour in the com
mon gaol or house of correction, for any term not exceeding 
three calendar months; provided always, that no person, who 
shall he punished for any such offence, by virtue of this provi
sion, shall be punished for the same offence by virtue of any 
other law whatsoever.”

®27, at the end of “ Chapter Twelfth,” insert “ Chapter the Thirteenth.” 
“ Of setting spring guns, man traps, &c.”

“ The statute 7 & 8 Geo. 4. c. 18. s. 1. enacts and declares, “That 
if any person shall set or place, or cause to be set or placed, any 
spring gun, man trap, or other engine calculated to destroy 
human life, or inflict grievous bodily harm, with the intent that 
the same, or whereby the same may destroy or inflict grievous 
bodily harm, upon a trespasser or other person coming in con
tact therewith, the person so setting or placing, or causing to 
be so set or placed, such gun, trap, or engine as aforesaid, shall 
be guilty of a misdemeanor.”

“ The second section enacts, “That nothing therein contained 
shall extend to make it illegal to set any gin or trap, such as 
may have been or may be usually set with the intent of de
stroying vermin.”

“The third section enacts, ‘That if any person shall knowingly 
and wilfully permit any such spring gun, man trap, or other 
engine, as aforesaid, which may have been set, fixed, or left in 
any piace, then being in or afterwards coming into his or her 
possession or occupation, by some other person or persons, to 
continue so set or fixed, the person so permitting the same to 
continue, shall be deemed to have set and fixed such gun, trap, 
or engine, with such intent as aforesaid.”

“ The fourth section enacts, 1 That nothing in this act shall be 
deemed or construed to make it a misdemeanor, within the 
meaning of this act, to set or cause to be set, or to be continued 
set, from sun set to sun rise, any spring gun, man trap, or other 
engine, which shall be set, or caused or continued to be set, in a 
dwelling-house, for the protection thereof.’”

“ By the fifth section, the act is not to affect proceedings touching 
, any matter or thing done or committed previous to its passing.”

“ And by section six, the act is not to extend to Scotland.”
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ANNO SEPTIMO

GEORGII IV. REGIS.

CAP. LXIV.

'4'7 Act for improving the Administration of Criminal Justice in Eng- 
k'Rd. [26 IS26J

^Bereas it is expedient to define under what circumstances persons may be 
^'niitted to bail in cases of felony, and to make better provision for taking 
^animations, informations, bailments, and recognizances, and returning the 

pr"le to the proper tribunals And whereas the technical strictness of criminal 
. Breedings might in many instances be relaxed, so as to ensure the punish- 
C'tof the guilty, without depriving the accused of any just means of de- 
tar.ce ; and the administration of justice in that part of the United Kingdom 
hi c England might in other respects be rendered more effectual : Be it 

^retore enacted by the King’s most excellent Majesty, by and with the ad- 
pr e consent of the Lords Spiritual and Temporal, and Commons, in this 
an Sent Parliament assembled, and by the authority of the same, That where 
■fô/ Person shall be taken on a charge of felony or suspicion of felony, Le
pori °.ne or m,°fe justice or justices of the peace, and the charge shall be sup- 
if eti i>v positive and credible evidence of the fact, or by such evidence as, 
tic,,'1 explained or contradicted, shall in the opinion of the justice or jus
so^.,iaise a strong presumption of the guilt of the person charged, such per
iere''* ^*e committed to prison by such justice or justices, in the manner 
Ho'^fter mentioned ; but if there shall be only one justice present, and the 
S(j,^ c evidence given before him shall be such as neither to raise a strong pre- 
Shil]/>t'011 guilt nor to warrant the dismissal of the charge, such justice 
be t erder the person charged to be detained in custody until he or she shall 
:hiya ten before two justices at the least ; and where any person so taken, or 
lie cfers°n in the first instance taken before two justices of the peace, shall 
Sn arged witfl felony or on suspicion of felony, and the evidence given in 
Pfesu rt °-f tlle cllarge shall, in their opinion, not be such as to raise a strong 
^tïinvt*'1',011 l*le guilt of the person charged, and to require his or her 
as slp'ii . ’ or such evidence shall he adduced on behalf of the person charged 
there "i, ÎÏ1 l*le'r 0Pln>0n weaken the presumption of his or her guilt, hut 
ficient a "^withstanding appear to them, in either of such cases, to be suf- 
sbull . pound for judicial enquiry into his or her guilt, the person charged 
hiention no'U'tted to bail by such two justices, in the manner hereinafter 
st„. . npd: Provided always, that nothing herein contained shall be con-

Who may be 
admitted to 
6ail on a 
charge of fe
lony, and who 
may not.
(3 Ed. 1. c. 15. 
Ü3 H. 6. c. 9.)

StrUed toHny her V reqtlive any Slich justice or justices to hear evidence on behalf of 
JUeet -.n!?11 80 charged as aforesaid, unless it shall appear to him or them to be 

u conducive to the ends of justice to hear the same.
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II. And whereas it is expedient to amend and extend the provisions of tw<? 
acts, the first passed in the first and second years of the reign of King Philip 
and Queen Mary, intituled “ An act appointing an order to justices of peace 
for the bailment of prisoners,” and the second passed in the second and third 
years of the same reign, intituled “ An act to take examination of prisoners 
suspected of manslaughter or felony be it therefore enacted, That the two 
justices of the peace, before they shall admit to bail, and the justice or jus
tices, before he or they shall commit to prison any person arrested for felony 
or on suspicion of felony, shall take the examination of such person, and the 
information upon oath of those who shall know the facts and circumstances 
of the case, and shall put the same, or as much thereof as shall be material) 
into writing; and the two justices shall certify such bailment in writing ; and 
every such justice shall have authority to bind by recognizance all such per
sons as know or declare any thing material touching any such felony or sus
picion of felony, to appear at the next court of oyer and terminer, or gaol 
delivery, or superior criminal court of a county palatine, or great sessions or 
sessions of the peace, at which the trial thereof is intended to be, then and 
there to prosecute or give evidence against the party accused ; and such jus
tices and justice respectively shall subscribe all such examinations, inform»' 
lions, bailments, and recognizances, and deliver or cause the same to be de
livered to the proper officer of the court in which the trial is to be, before or 
at the opening of the court.

HI. And be it further enacted, That every justice of the peace befor® 
whom any person shall be taken on a charge of misdemeanor, or suspicio11 
thereof, shall take the examination of the person charged, and the inform»' 
tion upon oath of those who shall know the facts and circumstances of the 
case, and shall put the same, or as much thereof as shall be material, into 
writing ; before he shall commit to prison or require bail from the person s» 
charged ; and in every case of bailment shall certify the bailment in writing*' 
and shall have authority to bind all persons by recognizance to appear to pro
secute or give evidence against the party accused, in like manner as in casej 
of felony ; and shall subscribe all examinations, informations, bailments, a11® 
recognizances, deliver or cause the same to be delivered to the proper officer 
of the court in which the trial is to be, before or at the opening of the court) 
in like manner as in cases of felony.

IV. And be it further enacted, That every coroner, upon any inquisitio® 
before him taken, whereby any person shall be indicted for manslaughter 
murder, or as an accessory to murder before the fact, shall put in writ»'» 
the evidence given to the jury before him, or as much thereof as shall be ffl»' 
Iorlai ; and shall have authority to bind by recognizance all such persons 
know or declare any thing material touching the said manslaughter or murj 
der, or the said offence of being accessory to murder, to appear at the nc* 
court of oyer and terminer, or gaol delivery, or superior criminal court of11 
county palatine, or great sessions, at which the trial is to be, then and the1*6 
to prosecute or give evidence against the party charged, and every such cor»' 
ner shall certify and subscribe the same evidence, and ail such recognizanc»5' 
and also the inquisition before him taken, and shall deliver the same to # 
proper officer of the court in which the trial is to be, before or at the op»"' 
ing of the court.

V. And be it further enacted, That if any justice or coroner shall offend 
any thing contrary to the true intent and meaning of these provisions, 
court to whose officer any such examination, information, evidence, b*‘ 
ment, recognizance, or inquisition, ought to have been delivered, shall, up"6 
examination and proof of the offence in a summary manner, set such fi"6 
upon every such justice or coroner as the the court shall think meet.

VI. And be it further enacted, That all these provisions relating to justi»" 
and coroners shall apply to the justices and coroners not only of counties »l 
large, but also of all other jurisdictions.

VII. And whereas divers statutes, taking away the benefit of clergy. 
creating felonies without benefit of clergy, have omitted to take away the 
nefit ot clergy under certain circumstances consequent upon the indictmf", 
of the offender : And whereas a partial remedy for such defects was suppl,e. 
by an act passed m the third year of the reign of King William and Q»e6 , 
Mary, intituled “An act to takeaway clergy from some offenders, and , 
bring other to punishment,” whereby it was enacted, that if any person sii»"1
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lis indicted of any offence for which, by virtue of any former statute, such per
son was excluded from the benefit of clergy, if convicted by verdict or con
fession, such person should not be admitted to the benefit of clergy under 
any of the circumstances therein enumerated : And whereas it is expedient to 
extend the like remedy to all offences which now are or hereafter shall be ex
cluded from the benefit of clergy : Be it therefore enacted, That if any per- Felonies with- 
son shall be indicted of any offence for which, by virtue of this or of any out benefit of 
other statute or statutes made or to be made, the offender is or shall be excluded clergy pro- 
from the benefit of clergy, such person shall be equally excluded from the be- vided for un- 
tlefii of clergy, whether he or she shall be convicted by verdict or by confess- der all cir
sio n, or shall upon arraignment stand mute of malice, or will not answer di- cumstances 
rectly to the charge, or' shall challenge peremptorily above the number of consequent on 
twenty persons returned to be of the jury, or shall be outlawed upon such ment 
indictment, although the statute or statutes taking away the benefit oi clergy & c ^ , g 
in any such case may not expressly provide that the offender shall be ex- 12 G. 3. c. 20.) 
eluded from the benefit of clergy, in case such offender shall confess, or stand 
mute, or not answer directly, or challenge peremptorily above the number 
of twenty persons returned to be of the jury, or be outlawed; and every 
thing herein contained shall extend as well to all accessories as to principals.

Vili. And, wiih regard to clergyable felonies, be it enacted, That if any Felonies with- 
person shall be indicted of any felony for which the offender is or shall be en- in benefit of 
titled to the benefit of clergy, and such person shall on arraignment confess clergy pro- 
the felony, or stand mute of malice, or will not answer directly to the charge, vided for un
or shall challenge peremptorily above the number of twenty persons returned der all ar
to be óf the jury, or shall be outlawed upon such indictment, in every such %%%? 
case such person shall be deemed and taken to be convicted of the felony, ^ 
and the court shall award such judgment as if such person had been convicted ment_ G 
by verdict ; and every thing herein contained shall extend as well to all accès- 3_ c 20.) See 
Series as to principals. _ now 7 & 8 G.

IX. And, for the more effectual prosecution of accessories before the fact 4, c. 28. Ad- 
to felony, be it enacted, That if any person shall counsel, procure, or com- denti 2d vol. 
Bland any other person to commit any felony, whether the same be a felony Accessory be
at common law, or by virtue of any statute or statutes made or to be made, fore the fact 
tile person so counselling, procuring, or commanding, shall be deemed guilty may be tried 
of felony, and may be indicted and convicted, either as an accessory before as such, or as 
the fact to the principal felony, together with the principal feion, or after a substantive 
the conviction of the principal felon, or may he indicted and convicted of a felon, by any 
substantive felony, whether the principal felon shall or shall not have been court which 
Previously convicted, or shall or shall not be amenable to justice, and may
be punished in the same manner as any accessory before the fact to the same pl.;nc;paj fe_ 
felony, if convicted as an accessory, may be punished ; and the offence of the jon> aith0Ugh 
person so counselling, procuring, or commanding, howsoever indicted, maybe the offence be 
enquired of, tried, determined, and punished by any Court which shall have committed on 
jurisdiction to try the principal felon, in the same manner as if such offence the seas or 
had been committed at the same place as the principal felony, although such abroad. (43 G. 
°ffence may have been committed either on the high seas or at any place on 3. c. 113. s. 5.) 
hind, whether within his Majesty’s dominions or without ; and that in case the }f the offences 
Principal felony shall have been committed within the body of any county, and |)e committed 
file offence of counselling, procuring, or commanding shall have been com- in different 
Blitted within the body of any other county, the last-mentioned offence may counties, ac
ue inquired of, tried, determined, and punished, in either of such counties : cessory may be 
Provided always, that no person who shall be once duly tried for any such ™ 0% - 
offence, whether as an accessory before the fact or as for a substantive felony, If “ *>•
shall be liable to be again indicted or tried for the same olìence. G g " fi, ,

X. And for the more effectual prosecution of accessories after the fact to 5 \ 
felony, be it enacted, That if any person shall become an accessory after the
fact to any felony, whether the same be a felony at common law, or by virtue f ccte,SS°IL 
ot any statute or statutes made or to be made, the offence of such person may betried 
!,e inquired of, tried, determined, and punished by any Court which shall have , court 
jurisdiction to try the principal felon, in the same manner as if the act, by wb;cb bas ja- 
rcaso 11 whereof such person shall have become an accessory, had been com- r;sdic.tion to 
Blitted at the same place as the principal felony, although such act may have try the princi- 
“Çen committed either on the high seas or at any place on land, whether pal felon. 
J'ithin his Majesty’s dominions or without ; and that in case the principal if the offences 
tolony shall have been committed within the body of any county, and the act be committed
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by reason whereof any person shall have become accessory shall have bees 
committed within the body of any other county, the offence of such accessory 
may he inquired of, tried, determined, and punished in either of such conn- 
ties: provided always, that no person who shall be once duly tried for any 
ottence of being an accessory shall he liable to be again indicted or tried for 
the same offence.

XL And in order that all accessories may he convicted and punished in 
cases where the principal felon is not attainted, be it enacted, That if any prin
cipal offender shall he in anywise convicted of any felony, it shall he lawful to 
proceed against any accessory, either before or after the fact, in the same 
manner as if such principal felon had been attainted thereof, notwithstanding 
such principal felon shall die or be admitted to the benefit of clero-y, or par
doned, or otherwise delivered before attainder ; and every such accessory shall 
suffer the same punishment, if he or she he in anywise convicted, as he or 'she 
should have suffered if the principal had been attainted.

XII. And for the more effectual prosecution of offences committed near the 
boundaries of counties, or partly in one county and partly in another, be it 
enacted, That where any felony or misdemeanor shall he committed oil the 
boundary or boundaries of two or more counties, or within the distance of 
live hundred yards or any such boundary or boundaries, or shall be begun in 
one county and completed in another, every such felony or misdemeanor may 
he dealt with, inquired of, tried, determined, and punished in any of the sai it 
counties, in the same manner as if it had been actually and wholly committed 
therein. J

XIJI. And for the more effectual prosecution of offences committed during" 
journies from place to place, be it enacted, That where any felony or misde
meanor shall be committed on any person, or on or in respect of any property 
m or upon any coach, waggon, cart, or other carriage whatever employed in 
anyjourney, or shall he committed on any person, òr on or in respect of any 
property on board any vessel whatever employed on any voyage or journey 
upon any navigable river, canal, or inland navigation, such felony or misde
meanor may be dealt with, inquired of, tried, determined, and punished in 
any county through any part whereof such coach, waggon, cart, carriage, or 
vessel shall have passed in the course of the journey or voyage durino- which 
such felony or misdemeanor shall have been committed, in the same manner 
as n it had been actually committed in such county ; and in ail cases where 
the side, centre, or other part of any highway, or the side, bank, centre, or 
other part of any such river, canal, or navigation, shall constitute the boundary 
ot any two counties, such felony or misdemeanor may be dealt with, inquired 
<!f, tpied, determined, and punished in either of the said counties through or 
adjoining to or by the boundary of any part whereof such coach, waggon,cart, 
carriage, or vessel shall have passed in the course of the journey or voyage 
during which such felony or misdemeanor shall have been committed, in the 
same manner as it it had been actually committed in such county.

XIV. And in order to remove the difficulty of stating the names of all the 
owners of property in the case of partners and other joint owners, he it en
acted, That in any indictment or information for any felony or misdemeanor, 
wheieni it shall be requisite to stale the ownership ot any property whatsoever, 
whether real or personal, which shall belong to or be in the possession of more 
than one person, whether such persons he partners in trade, joint tenants, par
ceners, or tenants in common, it shall be sufficient to name one of such per
sons, and to state such property to belong to the person so named, and another, 
or others, as the case may he ; and whenever, in any indictment or informa
tion for any felony or misdemeanor, it shall be necessary to mention for any 
purpose whatsoever, any partners, joint tenants, parceners, or tenants in com
mon, it shall he sufficient to describe them in the manner aforesaid ; and this 
provision shall be construed to extend to all joint stock companies and trus
tees. 1
. x^- (aspect to the property of counties, ridings, and divisions, be
it enacted, That in any indictment or information for any felony or misde
meanor committed in, upon, or with respect to any bridge, court, gaol, house 
of correction, infirmary, asylum, or other building, erected or maintained in 
'vuole or in part at the expense of any county, riding, or division, or on or 
with respect to any goods or chattels whatsoever, provided for or at the ex
pense of any county, riding, or division, to be used for making, altering, or
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repairing any bridge, or any highway at the ends thereof, or any court or other 
such building as aforesaid, or to be used in or with any such court or other 
building, it shall be sufficient to state any such property, real or personal, to 
belong to the inhabitants of such county, riding, or division ; and it shall not 
be necessary to specify the names ot any of such inhabitants.

XVI. And with respect to the property of parishes, townships, and hamlets, 
be it enacted, That in any indictment or Information-Tor any felony or misde
meanor committed in, upon, or with respect to any workhouse or poorhouse, 
or on or with respect to any goods or chattels whatsoever, provided for the 
use of the poor of any parish or parishes, township or townships, hamlet 
or hamlets, place or places, or to be used in any workhouse or poorhouse 
in or belonging to the same, or by the master or mistress of such workhouse or 
poorhouse, or by any workmen or servants employed therein, it shall be suffi
cient to state any such property to belong to the overseers of the poor for the 
time being of such parish or parishes, township or townships, hamlet or ham
lets, place or places, and it shall not be necessary to specify the names of all 
or any of such overseers ; and in any indictment or information for any felony 
or misdemeanor committed on or with respect to any materials, tools, or im
plements provided for making, altering, or repairing any highway within any 
parish, township, hamlet, or place, otherwise than by the trustees or commis
sioners of any turnpike road, it shall be sufficient to aver that any such things 
are the property of the surveyor or surveyors of the highways for the time 
being of such parish, township, hamlet, or place, and it shall not be necessary 
to specify the name or names of any such surveyor or surveyors.

XVII. And with respect to property under turnpike trusts, be it enacted, 
That in any indictment or information for any felony or misdemeanor com
mitted in or on or with respect to any house, building, gate, machine, lamp, 
board, stone, post, fence, or other thing, erected or provided in pursuance of 
any act of parliament for making any turnpike road, or any of the conve
niences or appurtenances thereunto respectively belonging, or any materials, 
tools, or implements provided for making, altering, or repairing any such 
road, it shall be sufficient to state any such property to belong to the trustees 
or commissioners of such road, and it shall not be necessary to specify the 
names of any of such trustees or commissioners.

XVIII. And with respect to property under commissioners of sewers, he it 
Enacted, That in any indictment or information for any felony or misdemeanor 
committed on or with respect to any sewer or other matter within or under 
the view, cognizance, or management of any commissioners of sewers, it shall 
he sufficient to state any such property to belong to the commissioners of 
Sewers within or under whose view, cognizance, or management, any such 
things shall be, and it shall not be necessary to specify the names of any of 
such commissioners.
. XiX. And for preventing abuses from dilatory pleas, be it enacted, That no 
Indictment or information shall he abated by reason of any dilatory plea of 
misnomer or of want of addition, or of wrong addition of the party offering 
Such plea, if the Court shall be satisfied by affidavit or otherwise of the truth 
of such plea ; but in such case the Court shall forthwith cause the indictment 
0r information to be amended according to the truth, and shall call upon such 
Party to plead thereto, and shall proceed as if no such dilatory plea had been 
pleaded.

XX. And that the punishment of offenders may he less frequently inter
cepted in consequence of technical niceties, he it enacted, That no judgment 
^pon any indictment or information for any felony or misdemeanor, whether 
alter verdict or outlawry, or by confession, default, or otherwise, shall be 
stayed or reversed for want of the averment of any matter unnecessary to he 
proved, nor for the omission of the words “as appears by the record,” or of 
Ji'e words “ with force and arms,” or of the words “ against the peace,” nor 
>or the insertion of the words “ against the form of the statute,” instead of the 

’fords “ against the form of the statutes,” or vice versa, nor for that any per- 
l°n or persons mentioned in the indictment or information is or are designated 
T a name of office or other descriptive appellation instead of his, her, or
jeu- proper name or names, nor for omitting to slate the time at which the 

* deuce was committed, in any case where time is not of the essence of the
«enee, nor for stating the time imperfectly, nor for stating the offence to 

’ av° been committed on a day subsequent to the finding of the indictment or
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exhibiting the information, or on an impossible day, or on a day that never 
happened, nor for want of a proper or perfect venue, where the Court shall 
appear by the indictment or information to have had jurisdiction over the 
offence.

XXI. And be it further enacted, That no judgment after verdict upon an) 
indictment or information for any felony or misdemeanor shall be stayed or 
reversed for want of a similiter, nor by reason that the jury process has bee» 
awarded to a wrong officer upon an insufficient suggestion, nor for any mis
nomer or misdescription of the officer returning such process, or of any of the 
jurors, nor because any person has served upon the jury who has not been re
turned as a juror by the sheriff or other officer; and that where the offence 
charged has been created by any statute, or subjected to a greater degree of 
punishment, or excluded from the benefit of clergy by any statute, the in
dictment or information shall after verdict be held sufficient to warrant the 
punishment prescribed by the statute if it describe the offence in the words or 
the statute.

XXII. And, with regard to the payment of the expenses of prosecutions for 
felony, be it enacted, That the Court before which any person shall be pro
secuted or tried for any felony is hereby authorized and empowered, at the 
request of the prosecutor or of any other person, who shall appear on recog
nizance or subpoena to prosecute or give evidence against any person accused 
of any felony, to order payment unto the prosecutor of the costs and expenses 
which such prosecutor shall incur in preferring the indictment, and also pay
ment to the prosecutor and witnesses for the prosecution, of such sums of mo
ney as to the Court shall seem reasonable and sufficient to reimburse such pro
secutor and witnesses for the expenses they shall have severally incurred in 
attending before the examining magistrate or magistrates and the grand jury, 
and in otherwise carrying on such prosecution, and also to compensate them 
for their trouble and loss of time therein ; and, although no bill of indictment 
be preferred, it shall still be lawful for the Court, where any person shall, in 
the opinion of the Court, bona fide have attended the Court in obedience to 
any such recognizance or subpoena, to order payment unto such person of such 
sum of money as to the Court shall seem reasonable and sufficient to reim
burse such person fertile expenses which he or she shall have bona fide in
curred by reason of attending before the examining magistrate or magistrates, 
and by reason of such recognizance or subpoena, and also to compensate such 
person for trouble and loss of time ; and the amount of the expenses of attend
ing before the examining magistrate or magistrates, and the compensation for 
trouble and loss of time therein shall be ascertained by the certificate of such 
magistrate or magistrates, granted before the trial or attendance in court, h 
such magistrate or magistrates shall think fit to grant the same ; and the 
amount of all the other expenses, and compensation, shall be ascertained by 
the proper officer of the Court, subject nevertheless to the regulations to be 
established in the manner hereinafter mentioned.

XXIII. And whereas for want of power in the Court to order payment oi 
the expenses of any prosecution for a misdemeanor, many individuals are de
terred by the expense from prosecuting persons guilty of misdemeanors, who 
thereby escape the punishment due to their offences; for remedy thereof, be 
it enacted, that where any prosecutor or other person shall appear before an) 
court on recognizance or subpoena, to prosecute or give evidence against any 
person indicted of any assault with intent to commit felony, of any attempt 
to commit felony, of any riot, of any misdemeanor for receiving any stolen 
property knowing the same to have been stolen, of any assault upon a peace 
officer in the execution of his duty, or upon any person acting in aid of such 
officer, of any neglect or breach of duty as a peace officer, of any assault com
mitted in pursuance of any conspiracy to raise the rate of wages, of knowing!) 
and designedly obtaining any property by false pretences, of wilful and in
decent exposure of the person, of wilful and corrupt perjury, or of suborna
tion of perjury, every such court is hereby authorized and empowered to 
order payment of the costs and expenses of the prosecutor and witnesses fdr 
the prosecution, together with a compensation for their trouble and loss 
time, in the same manner as courts are hereinbefore authorized and empowered 
to order the same in cases of felony ; and, although no bill of indictment l>o 
preferred, it shall still he lawful for the Court whore any person shall have bond 
fide attended the Court, in obedience to any such recognizance, to order pa)'



7GEO. ÏV. c. 64. xxvii

nient of the expenses of such person, together with a compensation for his or 
her trouble and loss of time, in the same manner as in cases of felony: pro
vided, that in cases of misdemeanor the power of ordering the payment of 
expenses and compensation shall not extend to the attendance before the exa
mining magistrate. ,

XXIV. And be it further enacted, that every order for payment to any pro- Urder ior pay- 
secutor or other person as aforesaid shall be forthwith made out and delivered m®“t ^ 
by the proper officer of the Court unto such prosecutor or other person, upon ™grkofassize 
being paid for the same the sum of one shilling for the prosecutor and six- &c and paid‘ ’ 
pence for each other person, and no more; and, except in the cases herein- by county 
after provided for, shall be made upon the treasurer of the county, riding, or treasurer, 
division in which the offence shall have been committed, or shall be supposed (58 G: 3.C.70. 
to have been committed, who is hereby authorized and required, upon sight s, 6.
of every such order, forthwith to pay to the person named therein, or to any 18 G. 3. c. 19. 
one duly authorized to receive the same on his or her behalf, the money in s. 8.) 
such order mentioned, and shall be allowed the same in his accounts.

XXV. And whereas felonies and such misdemeanors as are hereinbefore How the ex-
enumerated may be committed in liberties, franchises, cities, towns, and penses shall be 
places which do not contribute to the payment of any county rate, some of paid in places 
which raise a rate in the nature of a county rate, and others have neither any not contribut- 
such rate, nor any fund applicable to similar purposes, and it is just that such in" l° *e 
liberties, franchises, cities, towns, and places should be charged with all costs, J c ÿg
expenses, and compensations ordered by virtue of this act, in respect offe- V p aad ig j 
lonies and such misdemeanors committed therein respectively ; be it therefore
enacted, that ail sums directed to be paid by virtue of this act, in respect 
of felonies and of such misdemeanors as aforesaid, committed or supposed to 
have been committed in such liberties, franchises, cities, towns, and places, 
shall be paid out of the rate in the nature of a county rate, or out of any fund 
applicable to similar purposes, where there is such a rate or fund, by the 
treasurer or other officer having the collection or disbursement of such rate 
or fund; and where there is no such rate or fund in such liberties, franchises, 
cities, towns, or places, shall be paid out of the rate or fund for the relief of 
the poor of the parish, township, district, or precinct therein, where the Of
fence was committed or supposed to have been committed, by the overseers or 
other officers having the collection or disbursement of such last mentioned 
rate or fund ; and the order of court shall in every such case be directed to 
such treasurer, overseers, or other officers respectively, instead of the treasurer 
of the county, riding, or division, as the case may require.

XXVI. And, for the better regulation of costs and expenses in the cases Quarter ses- 
aforesaid, and for preventing abuses in respect thereof, be it enacted, that it sions to make 
shall be lawful for the justices of the peace of any county, riding, or division, regulations as 
or of any liberty, franchise, city, town, or place chargeable with costs and ex- to costs and 
penses under the provision aforesaid, in quarter sessions assembled, to estab-
lish, and from time to time to alter such regulations as to the rate ot any costs 1 • • L-
and expenses thereafter to be allowed by virtue of this act, as to them shall 
seem just and reasonable ; which regulations having received the approbation 
and signature of one justice of gaol delivery or of great sessions for the 
county wherein any such regulations shall have been established, snail be 
binding on all persons whatsoever.

XXVII. And, for enabling the High Court of Admiralty to order the pay- For payment 
ment of the costs and expenses of prosecutors and witnesses, and compensa- of expenses in 
tion for their trouble and loss of time, in cases in which other courts have a prosecutions 
like power under this act, be it enacted, that it shall be lawful for the Judge m Court ot 
of the said Court of Admiralty, in every case of felony, and in every case of Admiralty, 
misdemeanor of the denominations hereinbefore enumerated, committed upon 
the high seas, to order the assistant to the counsel for the affairs of the ad
miralty and navy to pay such costs, expenses, and compensation to prosecu
tors and witnesses, in like manner as other courts may order the treasurer of 
the county to pay the same; and such assistant is hereby authorized and re
quired, upon sight of every such order, forthwith to pay to the person named 
therein, or to any one duly authorized to receive the same on his or her 
behalf, the money in such order mentioned, and shall be allowed the same in 
his accounts.

XXVIII. And, for the better remuneration of persons who have been active Courts may 
in the apprehension of certain offenders, be it enacted, that where any person order comperi-
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shall appear to any court of oyer and terminer, gaol delivery, superior err- 
mmal court of a county palatine, or court of great sessions, to have been ac- 

m onoids the apprehension of any person charged with murder, or 
with el on ion si y an d maliciously shooting at, or attempting to discharge any 
kiln, of loaded fire arms at any other person, or with stabbing, cutting, or 
poisoning, or with administering any thing to procure the miscarriage of any 
woman, or with rape, or with burglary or felonious house-breaking, or with 
robbery on the person, or with arson, or with horse-stealing, bullock-stealing, 
or sheep-stealing, or with being accessory before the fact to any of the offences 
aforesaid, or with receiving any stolen properly knowing the same to have 
been stolen, every such court is hereby authorized and empowered, in any of 
the cases aforesaid, to order the sheriff of the county in which the offence 
shall have been committed to pay to the person or persons, who shall appear 
to the Court to have been active in or towards the apprehension of any person 
charged with any of the said offences, such sum or sums of money as to the 
Court shall seem reasonable and sufficient to compensate such person or per
sons for his, her, or their expenses, exertions, and loss of time in or towards 
such apprehension ; and where any person shall appear to any court of sessions 
or the peace to have been active in or towards the apprehension of any partv 
charged with receiving stolen property knowing the same to have been stolen, 
such court shall have power to order compensation to such person in the same 
manner as the other courts hereinbefore mentioned; provided always, that 
nothing herein contained shall prevent any of the said courts from also allow
ing to any such persons, if prosecutors or witnesses, such costs, expenses, and 
compensation, as courts are by this act empowered to allow to prosecutors 
and witnesses respectively.

XXIX. Arid be it further enacted, that every order for payment to any per
son in respect of such apprehension as aforesaid, shall he forthwith made out 
and delivered by the proper officer of the court unto such person, upon being 
paid .or the same the sum of five shillings and no more; and the sheriff of the 
county for the time being is hereby authorized and required, upon sight of 
such order, forthwith to pay to such person, or to any one duly authorized on 
his or her behalf, the money in such order mentioned ; and every such sheriff 
may immediately apply for repayment of the same to the commissioners of 
his Majesty’s treasury, who upon inspecting such order, together with the ac
quittance of the person entitled to receive the money thereon, shall forth
with order repayment to the sheriff of the money so by him paid, without any 
fee or reward whatsoever.
. XXX. And be it further enacted, That if any man shall happen to he killed 
m endeavouring to apprehend any person who shall be charged with any of 
the offences hereinbefore last mentioned, it shall be lawful for the court be
fore whom such person shall be tried to order the sheriff of the county to pay 
to the widow of the man so killed, in case he shall have been married, or to 
Ins child or children in case his wife shall be dead, or to his father or mother 
in case he shall have left neither wife nor child, such sum of money as to the 
court in its discretion shall seem meet; and the order for payment of such 
money shall be made out and delivered by the proper officer of the court unto 
the party entitled to receive the same, or unto some one on his or her behalf, 
to be named in such order by the direction of the court; and every such order 
shall be pani by and repaid to the sheriff in the manner hereinbefore mentioned.

XXXI. And whereas the practice of indiscriminately estreating recogni
zances for the appearance of persons to prosecute or give evidence, or to 
answer for a common assault, or in the other cases hereinafter specified, has 
been found in many instances productive of hardship to persons who have en
tered into the same; be it therefore enacted, That in every case where any 
person bound by recognizance for his or her appearance, or for whose ap
pearance any other person shall be so bound to prosecute or give evidence in 
any case ot felony or misdemeanor, or to answer for any common assault, or 
to articles of the peace, or to abide an order in bastardy, shall therein make 
default, the officer of the court by whom the estreats are made out shall and 
is hereby required to prepare a list in writing, specifying the name of every 
person so making default, and the nature of the offence in respect of which 
every such person, or his or her surety, was so bound, together with the re
sidence, trade, profession, or calling of every such person and surety, and 
shall in such list distinguish the principals from the sureties, and shall state
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l!le cause, if known, why each such person has not appeared, and whether by 
reason of the non-appearance of sudi person the ends of justice have been de
feated or delayed ; and every such officer shall and is hereby required, before 
a»y such recognizance shall be estreated, to lay such list, if "at a court of oyer 
a»d terminer or gaol delivery in any county besides Middlesex and London, 
°r at a court of great sessions, or at one of the superior courts of the counties 
Palatine, before one of the justices of those courts respectively; if at a court 
."'herein a recorder or other corporate officer is the judge or one of the judges, 
before such recorder or other corporate officer ; and if at a session of the 
peace, before the chairman or two other justices of the peace who shall have 
attended such court, who are respectively authorised and required to examine 
Sl|ch list, and to make such order touching the estreating or putting in pro
cess of any such recognizance as shall appear to them respectively to be just; 
and it shall not be lawful for the officer of any court to estreat or put in 
Process any such recognizance without the written order of the justice, re
corder, corporate officer, chairman, or justices of the peace before whom re
spectively such list shall have been laid.

XXXII. And be it further enacted, That from and after the commencement 
_ _ Ims act, so much of a statute made at Westminster in the third year of the 
’Clbu of king Edward the First, as provides what prisoners shall not he reple- 

■sable and what shall be so ; and a statute made in the seventh year of the 
ïe'gn of king Henry the Fifth; and so much of a statute made in the ninth 
year of the same reign, as relates to indictments and appeals laid in a non- 
existing place ; and so much of a statute made in the eighteenth year of the 
cign of king Henry the Sixth, as perpetuates the said provision of the statute 
ast referred to; and so much of a statute made in the twenty-third year of the 
r"ne reign, as relates to sheriffs and other officers and ministers therein men- 
•oned letting out of prison upon sureties any person in custody upon indict- 

"jent; and an Act passed in the first year of the reign of King Richard the 
fhird, intitutled ‘ An act for bailing of persons suspected of felony ; and so 
'buch of an act passed in the third year of the reign of king Henry the Sc
uffili, intituled 1 An act that justices of the peace may take bail,’ as relates to 
bail or mainprize ; and an act passed in the twenty-fifth year of the reign of 
ting Henry the Eighth, intituled 1 An act for standing mute, and peremptory 
Challenge;’ and so much of an act passed in the thirty-second year of the same 
e'Sn,’ intituled 1 For the continuation of acts,’ as perpetuates the said last- 
Mentioned act; and an act passed in the second and third years of the reign of 

ting Edward the Sixth, intituled ‘ An act for the trial of murders and felonies 
h several counties and an act passed in the fifth and sixth years of the same 
0lgn, intituled ‘ An act to take away the benefit of clergy from such as rob in 
*}e shire and fly into another and an act passed in the first and second years 

the reign of king Philip and queen Mary, intituled ‘An act appointing an 
s I her to justices of peace for the bailment of prisoners;’ and an act passed in the 
'’cond and third years of the same reign, intituled ‘An act to take examina- 
y °n °f prisoners suspected of manslaughter or felony ;’ and an act passed in 
U-i f°Urth yeiir °? the re'Sn °f king William and queen Mary, intituled ‘ An 

t tpr encouraging the apprehending of highwaymen;’ and so much of an 
tul P,aSSed *n the tenth and eleventh years of the reign of king William, inti- 
t|'., ‘ "dn act f°r the better apprehending, prosecuting and punishing of felons
j) a c°mmit burglary, house-breaking or robbery in shops, warehouses, coach- 
^ Oases, or stables, or that steal horses,’ as relates to the certificatethereiu men- 

Obed; alu[ so much 0f an ac( passed in the first year of the reign of queen 
of116’ mtituled 1 An act for punishing of accessories to felonies and receivers 
as St?*en goods; and to prevent the wilful burning and destroying of ships,’ 
1‘eic!'6 ■ CS- to accessories ; and an act passed in the sixth year of the same 
hoi8?,iintitled ‘ act por the encouraging the discovery and apprehending of 
.^breakers,’ except the special provision affecting the sheriffs and under- 
rei»«s of London and Middlesex ; and an act passed in the sixth year of the 
ro,r of king George the First, intituled ‘ An act for the further preventing 
tio i °7’, burglary, and other felonies; arid for the more effectual transporta- 
reio,n°t felons and so much of an act passed in the twenty-fifth year of the 
theft' . , nS George the Second, intitutled ' An act for the better preventing
Puiù a robberies: and for regulating places of public entertainment, and 

s «g.person. keeping disorderly houses,’ as relates to payments to pro
ois in cases of felony; and so much of an act passed in the twenty-
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seventh year of the same reign, intituled 1 An act for the better securing to 
constables and others the expenses of conveying offenders to gaol, and for al
lowing the charges of poor persons bound to give evidence against felons,’ as 
relates to the allowance of compensation to poor persons appearing on recog- 

3. c. 19. nizance to give evidence against any one accused of felony ; and so much o, 
an act passed in the eighteenth year of the reign of king George the Third, 
intituled ‘An act for the payment of costs to parties on complaints determined 
before justices of the peace out of sessions ; for the payment of the charges 
of constables in certain cases ; and for the more effectual payment of charges 
to witnesses and prosecutors of any larceny or other felony, as relates to pay
ments and allowances to prosecutors and other persons appearing on recogni
zance or subncena to give evidence as to any felony, and to rules and regula
tions touching the costs and charges to be allowed to such prosecutors and 

3. c. 59. persons-, and so much of an act passed in the forty-third year of the same 
rei<rn, intituled 1 An act for remedying certain defects in the laws relative 
to "the building and repairing of county bridges and other works maintained 
at the expense of the inhabitants of counties in England,’ as relates to iay- 

!. c. 113. ing the property in the surveyor of county bridges in any indictment ; and so 
much of an act passed in the same year, for providing, among other things, 
for the more convenient trial of accessories in felonies, as relates to the trial 
of accessories, except the special provisions therein contained as to ac
cessories before the fact in murder; and an act passed in the fifty-sixtn 

?. c. 73. year of the same reign, intituled ‘ An act for removing difficulties in the con
viction of offenders stealing property from mines;’ and an act passed in tin. 
fifty-eighth year of the same reign, intitutled ‘ An act for repealing such 

3. c. 70. parts of several acts as allow pecuniary and other rewards upon the conviction 
of persons for highway robbery and other crimes and offences; and for facilitat
ing the means of prosecuting persons accused of felony and other offences, 
except so much thereof as relates to disorderly houses ; and an act passed m 
the fifty-ninth year of the same reign, intituled ‘ An act to facilitate the tria. 

S.c.27. of felonies committed on board vessels employed on canals, navigable rivers, 
and inland navigations ;’ and another act passed in the same year, intituled 

he. 96. ‘ An act to facilitate the trials of felonies committed on stage-coaches and
stage-waggons and other such carriages, and of felonies committed on the 
boundaries of counties ;’ and an act passed in the first year of his present Ma- 

. c. 102. jesty’s reign, for making general the provisions of the said recited act of the 
fifty-sixth year of the reign of king George the Third ; and so much of an act 

, c. 38. passed in the third year of the present reign, intituled 1 An act for the further 
and more adequate punishment of persons convicted of manslaughter, and o, 
servants convicted of robbing their masters, and of accessories before the .act 
to grand larceny and certain other felonies,’ as provides that accessories be
fore the fact may be indicted for a misdemeanor ; and so much of another ac*.

, c. 126. passed in the same year, intituled 1 An act to amend the general laws now tn 
beino- for regulating turnpike roads in that part of Great Britain called Eng 
land” as relates to stating in any indictment any things to be the property li

the clerk to the trustees or commissioners, as therein mentioned ; and an ac,
. c. 56. passed in the sixth year of the present reign, intituled ‘ An act to amend two 

acts for removing difficili lies in the conviction of ohenders stealing propei J 
in mines and from corporate bodies,’ shall be and the same are hereby repealed , 
except so far as any of the said acts relate to Scotland or Ireland, or repea 
the whole or any part of any other acts, and except as to offences committe- 
before the passing of this act, which shall he dealt with and punished as if,!i ' 
act had not been passed.
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ANNO NONO

GEORGII IV. REGIS.

CAP. XXXI.

-dn Jcf /or conaoKdaffMg «md «MeMdrng </*e AaWes w j roJa-
Uve to Offences against the Person. \ff7th June, 1828.]

Whereas it is expedient to repeal various statutes now in force in that part 
of the United Kingdom called England, relative to offences against the per
son, in order that the provisions contained in those statutes may be amended 
and consolidated into this act; be it therefore enacted by the Ring’s most ex
cellent Majesty, by and with the advice and consent of the Lords Spiritual 
and Temporal, and Commons, in this present parliament assembled, and by 
the authority of the same, That so much of the great charter made m the 
ninth year of the reign of King Henry the Third, as relates to inquisitions of 
life or member; and so much of a statute made iu the fifty-second year of 
the same rei<m, as relates to murder ; and so much of a statute made in the 
third year of the reign of King Edward the First, as relates to inquests of 
Murder, and the writ of Odio et alia, and to any person ravishing or taking 
away by force any female as therein mentioned ; and so much of a statute 
"lade in the fourth year of the same reign, intituled “ The statute of bi
gamy,” as relates to bigamists ; and so much of a statute made in the sixth 
J'ear of the same reign, as relates to any person killing another by misfor
tune or in his own defence, or in other manner without felony ; and so much 
°f a statute made at Westminster in the thirteenth year of the same reign, as 
Relates to the writ of Odio et atiâ and to rape ; and so much of a statute made 

the ninth year of the reign of King Edward the Second, common.y 
called Articuli Cleri, as relates to laying violent hands on a clerk ; 
aud so mucb 0f a statute made in the eighteenth year of the reign or 
k'Ug Edward the Third, as relates to bigamists ; and so much pi a statute 
*"ade in the twenty-fifth year of the same reign, as relates to petit treason ;

so much of a statute made in the fiftieth year of the same reign, as re
lates to the arrests of persons of holy church ; and so much or a statute made 
*u the first year of the reign of king Richard the Second, as relates to the like 
ar!'ests ; and so much of a statute made in the sixth year of the same reign, as 
Te'ates to ravishers, and to women ravished ; and so much of a statute made 

the fifth year of the reign of king Henry the Fourth, as relates to cutting 
the tongues or putting out the eyes of any the king’s liege people, and to any 
assault upon the servant of a knight of the shire in parliament ; and so much 
® ,a statute made in the second year of the reign of king Henry the Fifth, as 
relates to persons fleeing for murders, manslaughters, robberies, and bat- 
î®Hes; and so much of a statute made in the eleventh year of the reign of king 
Jnry the Sixth, as relates to any assault or affray made to any lord, knight 
,, the shire, citizen, or burgess being and attending at the parliament or 
ner council of the king ; and an act passed in the third year of the reign 

I king Henry the Seventh, intituled ‘ An act against taking away of women 
Samst their wills and an act passed in the same year, intituled 1 An act that
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the steward, treasurer, and controller of the king’s house, shall enquire ci 
offences done within the same and an act passed in the twelfth year of the 
same reign, intituled ‘ An act to make some offences petty treason and an 
act passed in the twenty-fourth year of the reign of Henry the Eighth, inti
tuled ‘ An act where a man killing a thief shall not forfeit his goods and an 
act passed in the twenty-fifth year of the same reign, intituled ‘ An act for 
the punishment of the vice of buggery and so much of an act passed in the 
thirty-third year of the same reign, intituled ‘ An act for murther and 
malicious bloodshed within the court,’ as relates to the punishment of man
slaughter and of malicious striking, by reason whereof blood shall be shed ; 
and an act passed in the same year, intituled ‘An act to proceed by a commis
sion of oyer and determiner against such persons as shall confess treasons, 
without remanding the same to be tried in the same shire where the offence 
was committed and so much of an act passed in the first year of the reign 
of King Edward the Sixth, intituled ‘ An act for the repeal of certain statutes 
concerning treasons, felonies, etc.,’ as relates to petty treason and murder, 
and to bigamists, but nothing therein now in force relating to foreign pleas or 
dower ; and so much of an act passed in the fifth and sixth years of the same 
reign, intituled 1 An act against quarrelling and fighting in churches and 
churchyards,’ as relates to the punishment of persons convicted of striking 
with any weapon, or drawing any weapon with intent to strike as therein men
tioned ; and an act passed in the fourth and fifth years of the reign of King" 
Philip and Queen Mary, intituled 1 An act that accessories in murder and 
divers felonies shall not have the benefit of clergy ;’ and an act passed in the 
same years, intituled ‘ An act for the punishment of such as shall take away 
maidens that be inheritors, being within the age of sixteen years, or that 
marry them without consent of their parents and so much of an act passed 
in the fifth year of the reign of Queen Elizabeth, intituled ‘An act touching 
divers orders for artificers, labourers, servants of husbandry, and apprentices, 
as relates to the punishment of any servant, workman, or labourer making any 
assault or affray as therein mentioned ; and an act passed in the same year, in
tituled ‘ Ail act for the punishment of the vice of sodomy and an act passed in 
the eighteenth year of the same reign, intituled ‘ An act to take away clergy from 
the offenders in rape and burglary, and an order for the delivery of clerks convict 
without purgation;” and an act passed in the thirty-ninth year of the same 
reign, intituled “An act for taking away of clergy from offenders against a 
certain statute made in the third year of the reign of King Henry the Seventh, 
concerning the taking away of women against their wills unlawfully and an 
act passed in the first year of the reign of King James the First, intituled “ An 
act to take away the benefit of clergy from some kind of manslaughter and 
an act passed in the same year, intituled “ An act to restrain all persons from 
marriage until their former wives and former husbands he dead and an act 
passed in the twenty-second and twenty-third years of the reign of King Charles 
the second, intituled “An act to prevent malicious maiming and wounding,” 
and so much of au act passed in the same years, intituled “ An act to prevent 
the delivery up of merchant ships, and for the increase of good and serviceable 
shipping,” as relates to any mariner laying violent hands on his commander, 
as therein mentioned ; and so much of an act passed in the eleventh year of 
the reign of King William the Third, intituled “ An act for the more effectua' 
suppression of piracy,” as relates to any master of a merchant vessel, who shall 
force any man on shore, or wilfully leave him behind, or refuse to bring homo 
any man as therein mentioned ; and so much of an act passed in the ninth year 
of the reign of Queen Anne, intituled “ An act for the better preventing of 
excessive and deceitful gaming,” as relates to the forfeiture and punishment of 
any person assaulting and beating or challenging or provoking to light an' 
other person on account of any money won as therein mentioned ; and an ac- 
passed in the same year, intituled “ An act to make an attempt on the life of 
a privy counsellor in the execution of his office to be felony without benefit of 
clergy and so much of an act passed in the twelfth year of the reign of King 
George the First, intituled “An act to prevent unlawful combinations of 
workmen employed in the woollen manufactures, and for better payment of 
their wages,” as creates any felony ; and an act passed in the second year ot 
the reign of King George the Second, intituled “ An.act for the trial of mur
ders in cases where either the stroke or death only happens within that part of 
Great Britain called England ; and so much of an act passed in the eleventh
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year of the same reign, intituled “ An act for punishing such persons as shall 
do injuries and violences to the persons or properties of liis Majesty’s sub
jects, with intent to hinder the exportation of corn, as relates to any person 
Who shall beat, wound, or use any other violence to any person or driver, and 
so much thereof as makes any second offence felony ; and so much of an act 
passed in the twenty-second year of the same reign, intituled ‘ An act for the 
more effectual preventing of frauds and abuses committed by persons em
ployed in the manufacture of hats, and in the woollen, linen, fustian, cotton, 
iron, leather, fur, hemp, flax, mohair, and silk manufactures; and for pre
venting unlawful combinations of journeymen dyers and journeymen hot- 
pressers, and of all persons employed in the said several manufactures, and for 
the better payment of their wages, as extends to the persons therein mentioned 
fhat part of the act of the twelfth year of king George the First which is here
inbefore referred to ; and the whole of an act passed in the twenty-fifth year 
°f the reign of king George the Second, intituled, ‘ An act for better preventing 
file horrid crime of murder,’ except so far as relates to rescues and attempts 
to rescue ; and so much of an act passsed in the twenty-sixth year of the same 
teign, intituled ‘ An act for enforcing the laws against persons who steal or 
detain shipwrecked goods, and for the relief of persons suffering loss thereby,’ 
ns relates to any person who shall be assaulted, beaten, and wounded for the 
exercise of his duty in the salvage of any vessel, goods, or effects, as therein 
mentioned ; and so much of an act passed in the thirtieth year of the reign of 
king George the Third, intituled ‘An act for discontinuing the judgment 
''mieli has been required by law to be given against women convicted of cer
ta'1} crimes, and substituting another judgment in lieu thereof,’ as relates to 
petit treason ; and so much of an act. passed in the thirty-third year of the 
same reign, intituled ‘An act for better preventing offences in obstructing, de
stroying, or damaging ships or other vessels, and in obstructing seamen, keel- 
men, casters, and ship carpenters from pursuing their lawful occupations,’ as 
'elates to any seaman, keelman, caster, ship carpenter, or other person, who 
shall prevent, hinder, or obstruct, or assault, heat, wound, or do any bodily 
Violence or hurt to any seaman, keelman, caster or ship carpenter, as therein 
Particularly mentioned ; and an act passed in the thirty-fifth year of the same 
reign, intituled ‘ An act for rendering more effectual an act passed in the first 
Jear of the reign of king James the First, intituled “ An act to restrain all 
Persons from marriage until their former wives and former husbands be 
■ eadand so much of an act passed in the thirty-sixth year of the same 
'e.'gn, intituled 1 An act to prevent obstructions to the free passage of grain 
,vUhm the kingdom, as relates to any person who shall beat, wound, or use 
^ny other violence to any person or driver, and so much thereof as makes 

“y second offence felony ; and an act passed in the forty-third year of the 
mne reign, intituled ‘An act for the further prevention of malicious shoot- 

• S’ mid attempting to discharge loaded fire arms, stabbing, cutting, wound- 
poisoning, and the malicious using of means to procure the miscarriage 

r w°nien, and also the malicious setting fire to buildings; and also for 
/'Pealing a certain act made in England in the twenty-first year of the late 
Il'"S James the First, intituled “ An act to prevent the destroying and mur- 

ering of bastard children,” and also an act made in Ireland in the sixth year 
d 4*10 j'eign of the late queen Anne, also intituled “ An act to prevent the 
y .roving and murthering of bastard children,” and for making other pro- 
l'i'eos in lieu thereof;’ and an act passed in the same forty-third year, inti- 
jvf. etf ‘ An act for the more effectually providing for the punishment of of- 
forC« wilfully casting away, burning, or destroying ships and vessels, and 
p foe more convenient trial of accessories in felonies, and for extending the 
ti; Wpl"s an act made in the thirty-third year of the the reign of king Henry 
s] ® P-'ghth, as far as relates to murders, to accessories to murders, and to man- 
the Th erS ’.a»d an act passed in the fifty-fourth year of the reign of king George 
ino-.’ lr<*’ latito led 1 An act for the more effectual prevention of child-steal- 
f'Hit iU1.^ so much of an act passed in the fifty-eighth year of the same reign, 
for i) ' ‘An act to extend and render more effectual the present regulations 
P'i'enI n' - 'fl °f seafaring men and boys, subjects of the United Kingdom of 
ao-ai fri1ta'ff and Ireland, in foreign parts,’ as relates to the trial of offences 
ffUich f 6 act of king William the Third, hereinbefore mentioned ; and so 
latitili 1 ? a act Passed in the first year of the reign of his present Majesty, 

eu act to remove doubts and to remedy defects in the law, with
C
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ADDENDA, &c. TO VOL. I.

respect to certain offences committed upon the sea or within the jurisdiction 
of the Admiralty,’ as refers to the act of the forty-third year of the reign of 
king George the Third, hereinbefore first mentioned ; and an act passed in 
the same first year, intituled ‘ An act to repeal so much of the several acts 
passed in the thirty-ninth year of the reign of Elizabeth, the fourth of George 
the First, the fifth and eighth of George the Second, as inflicts capital punish
ment on certain offences therein specified, and to provide more suitable and 
effectual punishment for such offences;’ and so much of an act passed in the 
first and second years of the present reign, intituled 1 An act for the amend
ment of the law of rescue, as relates to the offences of assaulting, beating, 
and wounding therein mentioned ; and an act passed in the third year of the 
present reign, intituled ‘ An act for the further and adequate punishment or 
persons convicted of manslaughter, and of servants convicted of robbing then' 
masters, and of accessories before the fact to grand larceny, and certain other 
felonies;’ and so much of an act passed in the same year, intituled ' An act 
to provide for the more effectual punishment of certain offences by impri
sonment with hard labour,’ as relates to any of the assulis therein mentioned: 
shall continue in force until and throughout the last day of June in the pre
sent year, and shall from and after that day, as to that part of the United 
Kingdom called England, and as to offences committed within the jurisdic
tion of the Admiralty of England, be repealed, except so far as any of tire 
said acts may repeal the whole or any part of any other acts, and except as to 
offences committed before or upon the said last day of June, which shall be 
dealt with and punished as if this act had not been passed ; and this act shall 
commence and take effect (except as is hereinbefore excepted) on the first day 
of July in the present year.

II. And be it enacted, That every offence, which before the commencement
of this act would haveamounted to petit treason, shall be deemed to be murder 
•only, and no greater offence ; and all persons guilty in respect thereof, whether 
as principals or as accessories, shall be dealt with, indicted, tried, and pu 
nished as principals and accessories in murder. .

III. And be it enacted, That every person convicted of murder, or of being 
an accessory before the fact to murder, shall suffer death as a felon ; and cvci > 
accessory after the fact to murder shall be liable, at the discretion of the 
court, to be transported beyond the seas for life, or to be imprisoned, with or 
without hard labour, in the common gaol or house of correction, for any term 
not exceeding four years.

IV. And be it enacted, That every person convicted of murder shall be exe
cuted according to law on the day next bu t one after that on which the sen 
tcnce shall be passed, unless the same shall happen to be Sunday, and in tha 
case on the Monday following ; and the body of every murderer shall after 
execution, either be dissected or hung in chains, as to the court shall seem 
meet; and sentence shall he pronounced immediately after the conviction ot 
every murderer, unless the court shall see reasonable cause for postponing 
the same ; and such sentence shall express not only the usual judgment ot 
death, but also the time hereby appointed for the execution thereof, and that 
the body of the offender shall be dissected or hung in chains, whichsoever ot 
the two the court shall order : provided always, that after such sentence shall 
have been pronounced, it shall be lawful for the court or judge to stay the exe
cution thereof, if such court or judge shall so think fit. ,

V. And be it enacted, That whenever dissection shall be ordered by siici 
sentence, the body of the murderer, if executed in the county of Middlesex 01 
city of London, shall be immediately conveyed by the sheriff or sheriffs, or m* 
or their officers, to the hall of the Surgeon’s Company, or io such other piac^ 
as the said company shall appoint, and shall be delivered to such person a 
the said company shall appoint, for the purpose of being dissected ; a® 
the body of the murderer, if executed elsewhere, shall in like manner "e 
delivered to such surgeon as the court or judge shall direct, for the same

5> VL And be it enacted, that every person convicted of murder shall, afk* 
judgment, be confined in some place within the prison, apart from all w1® 
prisoners, and shall be fed with bread and water only, and with no other ffio 
or liquor, except in case of receiving the sacrament, or in case of any sick
ness or wound, in which case the surgeon of the prison may order other 0 • 
cessaries to be administered -, and no person but the gaoler and his servant
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apd the chaplain and surgeon of the prison, shall have access to any such cort- 
Vlct, without the permission in writing of the court or judge before whom such 
convict shall have been tried, or of the sheriff or his deputy : provided always, 
"■nat in case the court or judge shall think fit to respite the execution of such 
convict, such court or judge may, by a licence in writing, relax, during the pe- 
C'od of the respite, all or any of the restraints or regulations hereinbefore di
rected to be observed.

^11. And be it enacted, That if any of his Majesty’s subjects shall be 
charged in England with any murder or manslaughter, or with being acces
sory before the fact to any murder, or after the fact to any murder or man
slaughter, the same being respectively committed on land out of the United 
tyingdom, whether within the King’s dominions or without, it shall be lawful 
or any justice of the peace of the county or place where the person so charged 

shall be, to take Cognizance of the offence so charged, and to proceed therein 
a? if the same had been committed within the limits of his ordinary jurisdic- 
,lon ; and if any person so charged shall be committed for trial, or admitted 
0 hail to answer such charge, a commission of oyer and terminer under the 

Sr<'at seal shall be directed to such persons, and into such comity or place as 
11 he appointed by the Lord Chancellor, or Lord Keeper or Lords Commis

sioners of the great seal, for the speedy trial of any such offender ; and such 
Persons shall have full power to enquire of, hear, and determine all such of- 
ences, within the county or place limited in their commission, by such good 

„nd lawful men of the said county or place as shall be returned before them 
e*' that purpose, in the same manner as if the offences had been actually com
muted in the said county or place : provided always, that if any peers of the 
ea,m, or persons entitled to the privilege of peerage, shall be indicted of any 

mjich offences, by virtue of any commission to be granted as aforesaid, they 
'ball be tried by their peers in the manner heretofore used: provided also, 
Jlat nothing herein contained shall prevent any person from being tried in any 
Place out of this kingdom for any murder or manslaughter committed out of 
Pis kingdom, in the same manner as such person might have been tried before 
P® Passing of this act.

; III. And be it enacted, That where any person being feloniously stricken, 
L0’*°ned, or otherwise hurt upon the sea, or at any place out of England, 
st . ' die of such stroke, poisoning, or hurt in England, or being feloniously 
su h en’ Poisoned, or otherwise hurt at any place in England, shall die of 
estroke, poisoning, or hurt, upon the sea, or at any place out of England, 
a ‘ery offence committed in respect of any such case, whether the same shall 
). ,<lllnl- to the offence of murder or of manslaughter, or of being accessory 
be arC t*le fact io murder, or after the fact to murder or manslaughter, may 

j deadt with, enquired of, tried, determined and punished in the county or 
in4<j® in England in which such death, stroke, poisoning, or hurt shall happen, 
>nitt s.ame manner, in all respects, as if such offence had been wholly com- 

tsd in that county or place.
l,e .. • And he it enacted, That every person convicted of manslaughter shall 
life 'a j*e’ at ti,e discretion of the Court, to be transported beyond the seas for 
Wj.L 0r for any term not less than seven years, or to be imprisoned, with or 

°ut hard labour, in the common gaol or house of correction, for any term 
exceeding four years, or to pay such fine as the Court shall award. 

sha]| , ?v*ded always, and be it enacted, That no punishment or forfeiture 
o* J*0 incurred by any person who shall kill another by misfortune or ill his 

'defence, or in any other manner without felony, 
ag .And be it enacted, That if any person unlawfully and maliciously shall 
by a*n,ster or attempt to administer to any person, or shall cause to be taken 
tna]-Uf Person, any poison or other destructive thing, or shall unlawfully and 

cim.ni. ..................... "" , or strangle any person, or shall un-1awf1C!i0USly attemPt t0 drown, suffocate, 
°f ;n‘ y and maliciously shoot at any pc_ y person, or shall, by drawing a trigger,
persoany other manner, attempt to discharge any kind of loaded arms at any 
With “’t0r S^.a^ unlawfully and maliciously stab, cut, or wound any person, 
offend 6nt’ *n any uf the cases aforesaid, to murder such person, every such 
be an,(* every person counselling, aiding, or abetting such offender, shall 

3qj °f felony, and being convicted thereof, shall suffer death as a felon. 
ci°llsj' And be it further enacted, That if any person unlawfully and mali- 
other k.S“a ^ s*loot ut any person, or shall, by drawing a trigger, or in any 

anner> attempt to discharge any kind of loaded arms at any person, or
C 8
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shall unlawfully and maliciously stab, cut, or wound any person, with intent, 
in any of the cases aforesaid, to maim, disfigure, or disable such person, or to 
do some other grievous bodily harm to such person, or with intent to resist or 
prevent the lawful apprehension or detainer of the party so offending, or ot 
any of his accomplices, for any offence for which he or they may respectively 
he liable by law to be apprehended or detained, every such offender, and 
every person counselling, aiding, or abetting such offender, shall be guilty 0 
felony, and being convicted thereof, shall suffer death as a felon : provide 
always, that in case it shall appear, on the trial of any person indicted for an)' 
of the offences above specified, that such acts of shooting, or of attempting to 
discharge loaded arms, or of slabbing, cutting, or wounding as aforesaid, were 
committed under such circumstances, that if death had ensued therefrom, the 
same would not in law have amounted to the crime of murder, in every such 
case the person so indicted shall be acquitted of felony.

XIII. And be it enacted, That if any person, with intent to procure the mis
carriage of any woman then being quick with child, unlawfully and mali
ciously shall administer to her, or cause to he taken by her, any poison o 
other noxious thing, or shall use any instrument or other means wIrateW 
with the like intent, every such offender, and every person counselling, aiding; 
or abetting such offender, shall he guilty of felony, and being convicte 
thereof, shall suffer death as a felon; and if any person, with intent to prociif 
the miscarriage of any woman not being, or not being proved to be, the 
quick with child, unlawfully and maliciously shall administer to her, or cans 
to be taken by her, any medicine or other thing, or shall use any lustrameli 
or other means whatever with the like intent, every such offender, and c\ci) 
person counselling, aiding, or abetting such offender, shall be guilty of felon), 
and being convicted thereof, shall be liable, at the discretion of the Court, t° 
be transported beyond the seas for any term not exceeding fourteen years npt 
less than seven years, or to be imprisoned, with or without hard labour,1 
the common gaol or house of correction, for any term not exceeding thre 
years, and, if a male, to be once, twice, or thrice publicly or privately wiupp6 
(if the Court shall so think fit), in addition to such imprisonment. .

XIV. And lie it enacted, That if any woman shall be delivered of a chilo»
and [shall, by secret burying or otherwise disposing of the dead body of m 
said child, endeavour to conceal the birth thereof, every such offender shall 
guilty of a misdemeanor, and being convicted thereof, shall be liable to be un 
prisoned, with or without hard labour, in the common gaol or house of c°r 
rection, for any term not exceeding two years ; and it shall not be necessary 
to prove whether the child died before, at, or after its birth : provided alwa) » 
that if any woman tried for the murder of her child shall be acquitted there0,’ 
it diali be lawful for the jury, by whose verdict she shall be acquitted, to fin ^ 
in case it shall so appear in evidence, that she was delivered ot a child, a", 
that she did, by secret burying or otherwise disposing of the dead body of suC 
child, endeavour to conceal the birth thereof, and thereupon the Court ma) 
pass such sentence as if she had been convicted upon an indictment for to 
concealment of the birth. . ,ip

XV. And be it enacted, That every person convicted of the abomina0^
crime of buggery, committed either with mankind or with any animal, si’-a 
suffer death as a felon. . _ e

XVI. And be it enacted, That every person convicted of the crime ot
shall suffer death as a felon.

Carnal know- XVII. And he it enacted, That if any person shall unlawfully and carnaiJ 
ledge of a girl know and abuse any girl under the age of ten years, every such offender sb< _ 
under ten, the ],e guiity of felony, and being convicted thereof, shall suffer death as a fc*°. 1 
like of a girl and if any person shall unlawfully and carnally know and abuse any girl, t>e'1 ? 
above ten and ,l!)0ve the age of ten years and under the age of twelve years, every such 
below twelve. fen(]er sila]| he guilty of a misdemeanor, and being convicted thereof, shall ^ 

liable to be imprisoned, with or without hard labour, in the common gaol 
house of correction, for such term as the Court shall award. j

What shall be XVIII. And whereas upon trials for the crimes of buggery and of rape, * , 
sufficient proof of carnally abusing girls under the respective ages hereinbefore mentio"® 8 
of carnal offenders frequently escape by reason of the difficulty of the proof winch 3
knowledge in been required of the completion of those several crimes ; for remedy thef0 
the four pre- be it enacted, That it shall not be necessary, in any of those cases, to Pr" t 
ceding cases, the actual emission of seed in order to constitute a carnal knowledge, hut1 ‘
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the carnal knowledge shall be deemed complete upon proof of penetration 
tolly.

XIX. And be it enacted, that where any woman shall have any interest, 
whether legal or equitable, present or future, absolute, conditional, or con
tingent, in any real or personal estate, or shall be an heiress presumptive or 
next of kin to any one having such interest, if any person shall, from motives 
°f lucre, take away or detain such woman against her will, with intent to 
marry or defile her, or to cause her to he married or defiled by any other per- 
s°n, every such offender, and every person counselling, aiding, or abetting 
such offender, shall be guilty of felony, and being convicted thereof, shall he
'able to he transported beyond the seas for life, or for any terni not less than 

seven years, or to be imprisoned, with or without hard labour, in the common 
gaol or house of correction, for any term not exceeding four years.

XX. And be it enacted, that if any person shall unlawfully take, or cause 
be taken, any unmarried girl, being under the age of sixteen years, out 01

'Uc possession and against the will of her father or mother, or of any other 
person having the lawful care or charge of her, every such offender shall he 
Suilty of a misdemeanor, and being convicted thereof, shall be liable to suffer 
such punishment, by fine or imprisonment, or by both, as the Court shall 
utvard.

XXI. And be it enacted, that if any person shall maliciously, either by force 
fraud, lead or take away, or decoy or entice away, or detain, any child un-

uer the age of ten years, with intent to deprive the parent or parents, or any 
°fher person having the lawful care or charge of such child, of the possession 
°f such child, or with intent to steal any article upon or about the person of 
sUch child, to whomsoever such article may belong ; or if any person shall, 
J»th any such intent as aforesaid, receive or harbour any such child, knowing 
me same to have been, by force or fraud, led, taken, decoyed, enticed away, 
°r detained as hereinbefore mentioned ; every such offender, and every person 
Counselling, aiding, or abetting such offender, shall be guilty of felony, and 
ueing convicted thereof, shall be liable to be transported beyond the seas for 
;Uo term of seven years, or to be imprisoned, with or without hard labour, in 
‘Ue common gaol or house of correction, for any term not exceeding two years, 
5,ud, if a male, to be once, twice, or thrice publicly or privately whipped (if the 

ourt shall so think fit,) in addition to such imprisonment : provided always, 
Uut no person who shall have claimed to be the lather of an illegitimate child, 

t° have any right to the possession of such child, shall be liable to be pro
moted by virtue hereof, on account of his getting possession of such child, 

taking such child out of the possession of the mother, or any other person 
laving the lawful charge thereof.
, XXlI. And be it enacted, that if any person, being married, shall marry any 
tiler person during the life of the former husband or wife, whether the second 
'arriage shall have taken place in England or elsewhere, every such offender, 

„ 7 every person counselling, aiding, or abetting such offender, shall be 
f11 ' ty of felony, and being convicted thereof, shall be liable to be transported 

eyond the seas for the term of seven years, or to be imprisoned, with or with- 
11 *■ hard labour, in the common gaol or house of correction, for any term not 

t??dinS two years; and any such offence may be dealt with, enquired of, 
led, determined, and punished in the county where the offender shall be ap- 

tii leilded or he in custody, as if the offence had been actually committed in 
nat county : provided always, that nothing herein contained shall extend to 
"y second marriage contracted out of England by any other than a subject 
. hw Majesty, or to any person marrying a second time, whose husband or 
*te shall have been continually absent from such person for the space of seven 

Wior? then last past, and shall not have been known by such person to he living 
^ thin that time, or shall extend to any person who at the time of such second 
anv age shall have been divorced from the bond of the first marriage, or to 
lei Person whose former marriage shall have been declared void by the sen- 

vy^ any Court of competent jurisdiction.
'mo11' And he it enacted, that if any person shall arrest any clergyman 
iv jll'l,any civil process, while he shall be performing divine service, or shall, 
ino-f 16 knowledge of such person, be going to perform the same, or return- 
dem >'°m the performance thereof, every such offender shall be guilty of a inis- 
Q,.. eanor, and being convicted thereof, shall suffer such punishment, by fine 

mpnsonment, or by both, as the Court Shall award.
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XXIV". And be it enacted, that if any person shall assault and strike of 
wound any magistrate, officer, or other person whatsoever lawfully authorized) 
on account of the exercise of his duty in or concerning the preservation of 
any vessel in distress, or of any vessel, goods, or effects wrecked, stranded, <>r 
cast oil shore, or lying under water, every such offender, being convicted 
thereof, shall be liable to be transported beyond the seas for the term of seven 
years, or to be imprisoned, with or without hard labour, in the common gaol 
or house of correction, for such term as the Court shall award.

XXV. And be it enacted, that where any person shall be charged with and 
convicted of any of the following offences as misdemeanors; that is to say, of 
any assault with intent to commit felony; of any assault upon any peace of
ficer or revenue officer in the due execution of his duty, or upon any person 
acting in aid of such officer; of any assault upon any person with intent to re
sist or prevent the lawful apprehension or detainer of the party so assaulting, 
or of any other person, for any offence for which he or they may be liable by 
law to be apprehended or detained ; or of any assault committed in pursuance 
of any conspiracy to raise the rate of wages; in any such case the Court may 
sentence the offender to be imprisoned, with or without hard labour, in the 
common gaol or house of correction, for any term not exceeding two years, 
and may also (if it shall so think fit) fine the offender, and require him to find 
sureties for keeping the peace.
5 . XXVI. And be it enacted, that if any person shall unlawfully and with force 
hinder any seaman, keelman, or caster from working at or exercising his law
ful trade, business, or occupation, or shall beat, wound, or use any other vio
lence to him, with intent to deter or hinder him from working at or exercising 
the same ; or if any person shall beat, wound, or use any other violence to any" 
person, with intent to deter or hinder him from selling or buying any wheat 
or other grain, flour, meal, or malt, in any market or other place, or shall 
beat, wound, or use any other violence to any person having the care or charge 
of any wheat or other grain, flour, meal, or malt, whilst on its way to or from 
any city, market town, or other place, with intent to stop the conveyance of 
the same, every such offender may be convicted thereof before two justices of 
the peace, and imprisoned and kept to hard labour in the common gaol or 
house of correction, for any term not exceeding three calendar months: pro
vided always, that no person, who shall be punished for any such offence by 
virtue of this provision, shall be punished for the same offence by virtue of 
any other law whatsoever.

aXVII. And whereas it is expedient that a summary power of punishing 
persons tor common assaults and batteries should be provided under the limit
ations hereinafter mentioned ; be it therefore enacted, that where any person 
shall unlawfully assault or beat any other person, it shall be lawful for two 
justices of the peace, upon complaint of the party aggrieved, to hear and de
termine such offence, and the offender, upon conviction thereof before them, 
shall forfeit and pay such fine as shall appear to them to he meet, not exceed
ing, together with costs (if ordered,) the sum of five pounds, which fine shall 
be paid to some one of the overseers of the poor, or to some other officer ot 
the parish, township, or place in which the offence shall have been committed, 
to be by such overseer or officer paid over to the use of the general rate of the 
county, riding, or division in which such parish, township, or place shall be 
situate, whether the same shall or shall not contribute to such general rate; 
and the evidence of any inhabitant of the county, riding, or division shall be 
admitted in proof of the offence, notwithstanding such application of the fi|lC 
incurred thereby ; and if such fine as shall be awarded by the said justices, 
together with the costs (if ordered,) shall not be paid, either immediately after 
the conviction, or within such period as the said justices shall at the time °* 
the conviction appoint, it shall be lawful for them to commit the offender 1° 
the common gaol or house of correction, there to be imprisoned for any tern1 
not exceeding two calendar months, unless such fine and costs he sooner paid ; 
but if the justices, upon the hearing of any such case of assault or battery, 
shall deem the offence not to be proved, or shall find the assault or battery t0 
have been justified, or so trifling as not to merit any punishment, and shall ac
cordingly dismiss the complaint, they shall forthwith make out a certificate 
under their hands, stating the fact of such dismissal, and shall deliver sud' 
certificate to the party against whom the complaint was preferred.

XXVIII. And be it enacted, That if any person against whom any sul1
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complaint shall have been preferred for any common assault or battery, snail 
have obtained such certificate as aforesaid, or having been convicted shall 
have paid the whole amount adjudged to be paid under such conviction, or 
shall have suffered the imprisonment awarded for non-payment thereof, in 
every such case he shall be released from all further or other proceedings, 
civil or criminal, for the same cause.

XXIX. Provided always, and be it enacted, That in case the justices shall 
find the assault or battery complained of to have been accompanied by any 
attempt to commit felony, or shall he of opinion that the same is, from any 
other circumstance, a fit subject for a prosecution by indictment, they shall 
distaili from any adjudication thereupon, and shall deal with the case m all 
respects in the same manner as they would have done before tne passing oi 
this act : Provided also, that nothing herein contained shall authorize any 
justices of the peace to hear and determine any case of assault or battery in 
which any question shall arise as to the title to any lands, tenements, or he
reditaments, or any interest therein or accruing therefrom, or as to any 
bankruptcy or insolvency, or any execution under the process 01 any court ot

XXX. And be it enacted, That if any master of a merchant vessel shall, ^n\s^™ent£
during his being abroad, force any man on shore, or wilfully leave him be- _
hind in any of his Majesty’s colonies or elsewhere, or shall refuse to bring , f cino. 
home with him again all such of the men whom he carried out with him, as & seaman OIt 
are in a condition to return when he shall be ready to proceed on his home- shore) or re_ 
Ward-bound voyage, every such master shall be guilty of a misdemeanor, and fusing l0 
being lawfully convicted thereof, shall be imprisoned for such term as the tmng him 
Court shall award; and all such offences may be prosecuted by indictment or 
by information, at the suit of his Majesty’s Attorney-General, in the Court of 
King’s Bench, and may be alleged in the indictment or information to have 
been committed at Westminster in the county of Middlesex ; and the said 
Court is hereby authorized to issue one or more commissions, if necessary,
for the examination of witnesses abroad ; and the depositions taken under the 
same shall be received in evidence on the trial of every such indictment or in-

XXXL And be it enacted, That every accessory before the fact to any fe- Provision for 
iony punishable under this act, for whom no punishment has been herein- accessones to 
before provided, shall be liable, at the discretion ol the Court, to be tians- j
ported beyond the seas for any term not exceeding fourteen years nor less 8-' la“ 
than seven years, or to be imprisoned, with or without hard labour, in Lie 
common gaol or house of correction, for any term not exceeding three 
3'ears ; and every accessory after the fact to any felony punishable under 
this act (except murder) shall be liable to be imprisoned, with or wituout 
hard labour, in the common gaol or house of correction, for any term not 
exceeding two years; and every person who shall counsel, aid, or abet the 
commission of any misdemeanor punishable under this act, shall be liable to 
he proceeded against and punished as a principal offender.

XXXII. And be it enacted, That all indictable offences mentioned in this As to offences 
act, which shall be committed within the jurisdiction of the-Admiralty of against this 
England, shall be deemed to be offences of the same nature, and liable to the act committed 
same punishments, as if they had been committed upon the land in England, at sea. 
and may be dealt with, enquired of, tried, and determined in the same man
ner as any other offences committed within the jurisdiction ot the Admiralty 
of England • Provided always, that nothing herein contained shall alter or 
affect any of the laws relating to the government of his Majesty’s land or na- 
xal forces.

XXXIIL And for the more effectual prosecution of offences punishable Provision for 
upon summary conviction by virtue of this act, be it enacted, That where offences a- 
any person shall be charged on the oath of a credible witness before any jus- gainst this 
t'ce of the peace with any such offence, the justice may summon the person 
charged to appear before any two justices of the peace at a time and place to 
"e named in such summons, and if he shall not appear accordingly, then 
(upon proof of the due service of the summons upon such person by deliver
ing the same to him) the justices may either proceed to hear and determine the 
case ex parte, or may issue their warrant for apprehending such person and 
bringing him before them; or the justice before whom the charge shall be
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macte may (if he shall so think fit) issue such warrant in the first instance, 
without any previous summons.

Provided always, and he it enacted, That the prosecution for 
eveiy ouetice punishable on summary conviction by virtue of this act shall he 
commenced within three calendar months after the commission of the of
fence, and not otherwise.

XXX F. And be it enacted, That the justices before whom any person shall 
be summarily convicted of any offence against this act may cause the convic
tion to be drawn up in the following form of words, or in any other form of 
words to the same effect, as the case shall require ; (that is to say,)

‘ ’t remembered, That on the day of ;n the
; year of our lord ..at in the county
, 01 - -, . _ . , [or riding, division, liberty, city, etc. as the

case may he], A. O. is convicted before us [naming the justices], two of 
, Vs S P'X'T ^,tbe l,c:1('c for the said county, [or riding, etc.], for
t fbut he the said A. O. did [specify the offence, and the time and place when 
c ^IU‘.where the same was committed, as the case may be] ; and we the said 
, jo^tices adjudge the said A. 0. for his said offence to be imprisoned in 
< Ie > and there kept to hard labour for the space
, r1 e ■. [°r= we adjudge the said A. O. for his said offence to

forreit and pay the sum of] [here state the amount of the fine imposed],
, a;;d also \° pay the sum of for costs; and in default

or immediate payment of the said sums, to be imprisoned in the 
, . the space of , unless the said sums shall be sooner

paid ; [or, and we order that the said sums shall be paid by the said A. O.
' mid tÌT the amount of tìe fintflìl W

; I11 M ™ °f aforesaid, in which
the said offence was committed, to be by him applied according to the di
rections of tue statute in that case made and provided ; and we order that 
the said sum of for costs shall be paid to C. D. [the
party aggrieved]. Given under our hands the day and year first above 
mentioned.’ J

No certiorari, 
&c.
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And b? i! enacted’ That no such conviction shall he quashed for 
want of form, or be removed by certiorari or otherwise into any of his Ma- 
jeffys superior courts of record; and no warrant of commitment shall be 
held void by reason of any defect therein, provided it he therein alleged that 
the party has been convicted, and there be a good and valid conviction to 
sustain the same.

XXXVII. Provided always, and be it enacted, That nothing in this act 
contained shall affect or alter any act, so far as it relates to the crime of high 
treason, or to any branch of the public revenue, or shall affect or alter any 
act for the prevention of smuggling, or any part of the act passed in the 
sixth year of the present reign, intituled “ An act to repeal the laws relating 
thereof COmblnat,on ot workmen- and to make other provisions in lieti

JSb™i7“ s&r* Ih“ “u"‘s » «• •» c“-
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-dn Act for repealing various Statutes in England relative to the Be
nefit of Clergy, and to Larceny and other Offences connected there
with^ and to malicious Injuries to Property, and to Remedies against 
the Hundred. \ftlst June 1827.]

^bereas it is expedient to repeal various statutes now in force in that part of 
.he United Kingdom called England, relative to the benefit of clergy ; and it 
Is also expedient to repeal various statutes relative to larceny, and other of
fices of stealing, and to burglary, robbery, and threats for the purpose of 
robbery or of extortion, and to embezzlement, false pretences, and the receipt 
01 stolen property, in order that the provisions contained in those statutes 
teay be amended and consolidated into one act; and it is also expedient 
'"'di the same view to repeal various statutes relative to malicious injuries to 
Property ; and also with the same view to repeal various statutes relative to 
lenttedies against the hundred : Be it therefore enacted by the King’s most Ex
cellent Majesty, by and with the advice and consent of the Lords spiritual 

temporal, and Commons, in this present parliament assembled, and by 
the authority of the same, That so much of a charter or statute made in the 
hnth year of the reign of king Henry the Third, commonly called Charta de 
f1 °restâ, as relates to the punishment for taking the King’s venison ; and so 
jruch of a statute made at Westminster in the third year of the reign of king 

uward the First, as relates to clerks taken for guilty of felony, and to tres
passers in parks and ponds ; and so much of a statute made at Westminster in 
• e thirteenth year of the same reign, as ordains that the towns near adjoin- 

g shall be distrained to levy at their own cost a hedge or dyke overthrown, 
tit 1*1 ^'cld damages ; and the whole of a statute made in the same year, in
ker u" Statutum Winion f except so much thereof as forbids fairs and mar- 

s being kept in churchyards ; and a statute made in the twenty-first year of 
ls e ®amc coign, intituled “ Statutum de Malefactoribus in Parcis and so 

ten of a statute made in the first year of the reign of king Edward the

9 H. 3. st. 2. 
c. 10.
3 Ed. 1. c. 2 
& 20.

13 Ed. 1. st. I. 
c. 46.
13 Ed. 1. st. 2. 

21 Ed. 1. st. 2. 

1 Ed, 3. st. 1.
C. 8,
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Third, as relates to trespasses in the King’s forests of vert and venison ; and 
so much of a statute made in the twenty-fifth year of the same reign, inti
tuled “ Ordinatio pro Clero,” as relates to clerks convicted of treasons or fe
lonies, and to the arraignment of clerks ; and so much of a slattile made in 
the twenty-eighth year of the same reign, as relates to making cry and fresh 
suit, and to hundreds and franchises being answerable as therein mentioned ; 
and so much of a statute made in the thirty-fourth year, and of another sta
tute made in the thirty-seventh year of the same reign, as relates to hawks ; 
and so much of a statute made in the eighth year of the reign of king Henry 
the Sixth, as relates to the offences of stealing, taking away, withdrawing, or 
avoiding of any record or other like thing therein mentioned ; and so much 
of a statute made in the thirty-third year of the same reign, as relates to ser
vants taking and spoiling the goods of their masters after their death ; and an 
act passed in the first year of the reign of king Henry the Seventh, intituled 
“ An act against unlawful hunting in forests and parks and an act passed in 
the fourth year of the same reign, intituled “ An act to take away the benefit 
of clergy from certain persons and an act passed in the twenty-first year of 
the reign of king Henry the Eighth, intituled “ An act for the punishment of 
such servants as shall withdraw themselves, and go away with their masters’ or 
mistresses’ caskets and other jewels or goods committed to them in trust to be 
kept and an act passed in the same year, intituled “ An act for restitution 
to be made of the goods of such as shall be robbed by felons;” and an act 
passed in the twenty-third year of the same reign, intituled “ An act that no 
person committing petty treason, murder, or felony, shall be admitted to his 
clergy under subdeacon and an act passed in the same year, intituled “ An 
act for breaking of prison by clerks convict;” and an act passed in the thirty- 
first year of the same reign, intituled “ An act against fishing in ponds;” and 
an act passed in the thirty-third year of the same reign, intituled “ An act 
concerning counterfeit letters, or privy tokens, to receive money or goods in 
other men’s names;” and an act passed in the thirty-fourth and thirty-fifth 
years of the same reign, intituled “ An act for a certificate of convicts to be 
made into the King’s Bench ;” and an act passed in the thirty-fifth year of the 
same reign, intituled “An act for the preservation of woods;” and an act 
passed in the thirty-seventh year of the same reign, intituled “ An act against 
burning of frames;” and so much of an act passed in the same year, intituled 
“ An act that an indictment lacking these words, Vi et armis, shall be suffi
cient in law,” as relates to persons stealing any horse, gelding, mare, foal, or 
Alley ; and so much of an act passed in the first year of the reign of king Ed
ward the Sixth, intituled “ An act for the repeal of certain statutes concern
ing treasons, felonies, &c.,” as relates to house-breaking, robbing, horse
stealing, and sacrilege, and to the allowance of the benefit of clergy in anv 
case therein mentioned ; and an act passed in the second and third years of 
the same reign, intituled “ An act that no man stealing horse or horses shall 
enjoy the benefit of his clergy and an act passed in the fifth and sixth years 
of the same reign, intituled “ An act that no man robbing any house, booth,_ 
or tent, shall not he admitted to the benefit of his clergy and so much of 
an act passed in the fourth and fifth years of the reign of king Philip and 
queen Mary, intituled “ An act that accessories in murder and divers felonies 
shall not have the benefit of clergy,” as relates to accessories to any robbery 
or burning therein mentioned ;” and an act passed in the fifth year of the 
reign of queen Elizabeth, intituled “ An act reviving a statute made anno 21 
H. 8. touching servants embezzling their masters’ goods and another act 
passed in the same fifth year, intituled “ An act for the punishment of unlaw
ful taking of fish, deer, or hawks and an act passed in the eighth year of 
the same reign, intituled “ An act to take away the benefit of clergy from 
certain felonious offenders and so much of an act passed iu the thirteenth 
year of the same reign, intituled “ An act for the reviving and continuance of 
certain statutes,” as alters and perpetuates the act of the thirty-fifth year of 
the reign of king Henry the Eighth hereinbefore recited ; and so much of an 
act passed in the eighteenth year of the reign of queen Elizabeth, intituled 
“ An act to take away clergy from the offenders in rape and burglary, and an 
order for the delivery of clerks convict without purgation,” as relates to bur
glary, and to persons admitted to the benefit of clergy ; and an act passed in 
the twenty-seventh year of the same reign, intituled “ An act for the follow- 
;ng 0f hue and cry and an act passed iu the thirty-first year of the same
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reign, intituled “An act against embezzling of armour, habiliments of war,
and victual and so much of an act passed in the same year, intituled “ An 31 Eliz. c. 12.
act to avoid horse-stealing,” as enacts that all accessories to horse-stealing s-5-
shall be deprived of the benefit of clergy ; and au act passed in the thirty-
ninth year of the same reign, intituled “ An act that no person robbing any Q Fi;^ c_ 15-
house in the day-time, although no person be therein, shall be admitted to
have the benefit of his clergy and an act passed in the forty-third year of
the same reign, intituled “ An act to avoid and prevent divers misdemeanors 43 Eliz. c. 7.
in lewd and idle persons;” and an act passed in the saine year, intituled “ An ^ c_
act for the more peaceable government ot the parts of Cumberland, Northnm-
berland, Westmoreland, and the bishoprick of Durham ; and so much of an
act passed in the second year of the reign of king James the first, intituled ^ s;c_
“ An act for the better execution of the intent and meaning of former sta- g jac- ]_ c, 27.
tutes made against shooting int guns, and for the preservation of the game 01 recognized as
pheasants and partridges, and against the destroying ot hares with hare pipes, existing in
and tracing hares in the snow,” as relates to house doves, pigeons, and ceer ; 2 G. 3. c. 29.
and an act passed in the third year of the same reign, intituled “An act 3 jac. j. c. 13.
against unlawful hunting and stealing of deer and conies and an act passed [This act and
in the seventh year of the same reign, for the explanation of the last-men- the next are
tioned act; and an act passed in the fifteenth year ot the reign of King Charles recognized as
the Second, intituled “ An act for the punishment of unlawful cutting or steal- existing m lb
ing or spoiling of wood and underwood, and destroying ot young timber T' • c’ d
trees;” and an act passed in the twenty-second year of the same reign, inti- 2. c. 2!
tilled “ An act for taking away the benefit of clergy from such as steal cloth ^ çar_ 2, c. 5.
from the rack, and from such as shall steal his Majesty’s ammunition and
stores ;” and an act passed in the twenty-second and twenty-third years of the
same reign, intituled “An act to prevent the malicious burning of houses, 22 & 23Car.2.
stacks of corn and hay, and killing or maiming of cattle ;” and so much of an c_ 7
act passed in the same years, intituled “ An act to prevent the delivery up of 22 & 23 Car. 2.
merchants ships, and for the increase of good and serviceable shipping,” as c. 11. s. 12.
relates to the wilful destruction of any ship by any of the persons belonging
to it, as therein mentioned ; and an act passed in the same years, intituled
“An act for the better preservation of the game, and for securing warrens not 22 & 23 Car.2.
inclosed, and the several fishings of this realm,” so far as relates to all subjects c. 25.
therein mentioned, except the appointment and powers of gamekeepers, excepts. 1 to3.
search warrants, and the description of persons, who are thereby declared to
he persons not allowed to have or keep for themselves or any other person any
guns, bow's, greyhounds, or other animals or things therein enumerated ; and
an act passed in the third year of the reign of King William and Queen Mary, 3 W. & M. c. 9.
intituled “ An act to take away clergy from some offenders, and to bring
others to punishment ;” and so much of an act passed in the fourth year of the 4 W. & M. c.
same reign, intituled “ An act for the more easy discovery and conviction of 23.
such as shall destroy the game of this kingdom,” as relates to pigeons and
fish, and to persons wrongfully fishing, and to all instruments and engines for
destroying or taking fish, and to the burning of any grig, ling, heath, furze,
goss, or fern ; and so much of an act passed in the fourth year of same reign,
intituled “An act for reviving, continuing, and explaining several laws therein 4 & M. c.
mentioned, which are expired and near expiring,” as explains the said recited 24. s. 13.
net of the third year of the same reign ; and the whole ot an act passed in the
tenth year of the reign of King Wiliam the Third, intituled “ An act for the lo W. 3. c. 12.
better apprehending, prosecuting, and punishing of felons that commit bur- (vulgo 10 & 11
glary, house-breaking, or robbery in shops, warehouses, coach-houses, or Wr. 3. c. 23.)
stables, or that steal horses,” except so much thereof as relates to fees for dis- except s. 7 & 8.
charging recognizances and drawing bills of indictment, and to defective bills
°f indictment; and the whole of an act passed in the first year of the reign of
Queen Anne, intituled “An act for punishing of accessories to felonies and re- ; Ann. st. 2.
ceivers of stolen goods, and to prevent the wilful burning and destroying of c. 9. except
s“ips, except so much thereof as relates to witnesses on behalf of the prisoner s. 3.
11 Pun any trial for treason or felony ; and an act passed in the sixth year of
fhe same reign, intituled “ An act for repealing a clause in an act, intituled 6 Ann. c. 9.
1 An act for the better apprehending, prosecuting, and punishing felons that (vulgo 5 Ann. 
commit burglaries, house-breaking, or robberies in shops, warehouses, c. 6.J 
coach-houses, or stables, or that steal horses ;’ and an act passed 
nr the twelfth year of the same reign, intituled “An act for the more 12Ann, st. I.
effectual preventing and punishing robberies that shall be committed in c. 7.
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houses and so much of an act passed in the thirteenth year of the same reign, 
intituled “An act for the preserving all such ships, and goods thereof, which 
shall happen to be forced on shore or stranded upon the coasts of this kingdom, 
or any other of her majesty’s dominions,” as relates to any person upon whom 
any goods stolen or carried off from any vessel in distress shall he found, 
and to the several offences touching vessels in distress which are thereby 
made capital felonies ; and so much of an act passed in the first year of the 
reign or King George the First, intituled “An act for preventing tumults and 
riotous assemblies, and for the more speedy and effectual punishing the riot- 
ers,’ as relates to any rioters demolishing or pulling down, or beginning to 

or pull down, any of the buildings therein mentioned, and to the 
liability of the inhabitants of the hundred, city, or town, in which the damage 
shall be done, to yield damages to the party injured ; and an act passed in the 
same year, intituled “ An act to encourage the planting of timber trees, fruit 
trees, and other trees for ornament, shelter, or profit, and for the better pre
servation of the same, and for the preventing the burning of woods and the 
whole of an act passed in the fourth year of the same reign, intituled “ An act 
for the further preventing robbery, burglary, and other felonies, and for the 
more effectual transportation of felons and unlawful exporters of wool, and 
lor declaring the law upon some points relating to pirates,” except so much 
thereof as relates to the trial of piracy, felony, or robbery committed within 
the admiralty jurisdiction; and an act passed in the fifth year of the same 
reign, intituled “ An act for the further punishment of such persons as shall 
unlawfully kill or destroy deer in parks, paddocks, or other inclosed grounds-,” 
and an act passed in the sixth year of the same reign, intituled “ An act to ex
plain and amend an act passed in the first year of his Majesty’s reign, intituled 
‘An act to encourage the planting of timber trees, fruit trees, and other trees 
lor ornament, shelter, or profit, and for the better preservation of the same, 
and for the preventing the burning of woods,’ and for the better preservation 
of the fences of such woods;” and an act passed in the ninth year of the same 
reign, intituled “ An act for the more effectual punishing wicked and evil- 
disposed persons going armed in disguise, and doing injuries and violences to 
the persons and properties of his Majesty’s subjects, and for the more speedy 
bringing the offenders to justice;” and so much of an act passed in the second 
year of the reign of king George the Second, intituled “ An act for the more 
effectual preventing and further punishment of forgery, perjury, and suborna
tion of perjury, and to make it felony to steal bonds, notes, or other securities 
toi payment of money,” as relates to the stealing or taking by robbery any 
ciders or other securities therein enumerated ; and an act passed in the fourth 
yeai of the same reign, intituled “ An act for the more effectual punishing 
stealers ot lead or iron bars fixed to houses, or any fences belonging there
unto ; and an act passed in the sixth year of the same reign, intituled “ An 
act for making perpetual the several acts therein mentioned, for the better re
gulation of juries; and for empowering the justices of session or assizes for 
the counties palatine of Chester, Lancaster, and Durham, to appoint a special 
jury in manner therein mentioned ; and for continuing the act for regulating 
the manufacture of cloth in the West Riding of the county of York, (except a 
clause therein contained ;) and for continuing an act for the more effectual 
punishing wicked and evil-disposed persons going armed in disguise, and for 
othci purposes therein mentioned ; and to prevent the cutting or breaking 
t own the hank of any river, or any sea bank, and to prevent the malicious 
cutting ot hopbinds; and for continuing an act made in the thirteenth and 
oui tcenth years of the reign of King Charles the Second, for preventing theft 

and rapine upon the northern borders of England ; and for reviving and con
tinuing certain clauses in two other acts made for the same purpose;” and an 
act passed m the eighth year of the reign of King George the Second, intituled 

An act tor the amendment of the law relating to actions on the statute of 
hue and cry and an act passed in the same year, intituled “An act for ren
dering the laws more effectual for punishing such persons as shall wilfully and 
maliciously pull down or destroy turnpikes for repairing highways, or locks 
or other works erected by act of parliament for making rivers navigable, and 
for other purposes therein mentioned ;” and an act passed in the tenth year of 
the same reign, intituled “ An act for continuing an act for the more effectual 
punishing wicked and evil-disposed persons going armed in disguise, and doing 
injuries and violences to the persons and properties of his Majesty’s subjects,
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ami for the more speedy bringing the offenders to justice; and for continuing 
two clauses, to prevent the cutting or breaking down the bank of any river or 
sea bank, and to prevent the malicious cutting of hopbinds, contained in an 
act passed in the sixth year of his present Majesty’s reign ; and for the more 
effectual punishment of persons removing any materials used for securing 
marsh or sea wails or banks, and of persons maliciously setting on fire any 
mine, pit, or delph of coal or cannei coal, and of persons unlawfully hunting 
or taking any red or fallow deer in forests or chases, or beating or wounding 
keepers or other officers in forests, chases, or parks ; and for more effectually 
securing the breed of wild fowl,” except so much thereof as relates to wild 
fowl ; and so much of an act passed in the eleventh year of the same reign, in
tituled “An act for punishing such persons as shall do injuries and violences 
to the persons or properties of his Majesty’s subjects, with intent to hinder 
the exportation of corn,” as relates to the liability of the inhabitants of hun
dreds ; and an act passed in the thirteenth year of the same reign, intituled “ An 
act for further and more effectually preventing the wilful and malicious de
struction of collieries and coal works and an act passed in the fourteenth 
year of the same reign, inti tied “An act to render the laws more effectual for 
the preventing the stealing and destroying of sheep and other cattle and an 
act passed in the fifteenth year of the same reign, intituled “ An act to explain 
an act made in the fourteenth year of the reign of his present Majesty, inti
tuled 1 An act to render the laws more effectual for preventing the stealing 
and destroying of sheep and other cattle;’ and an act passed in the twenty- 
second year of the same reign, intituled “ An act for remedying inconveniences 
which may happen by proceedings in actions on the statute of hue and cry ;” 
and so much of an act passed in the same year, for (among other purposes) ascer
taining the method of levying writs of execution against the inhabitants of 
hundreds, as relates to such writs and the proceedings thereupon ; and an act 
passed in the twenty-fourth year of the same reign, intituled, “ An act 
for the more effectual preventing of robberies and thefts upon any navi
gable rivers, ports of entry or discharge, wharfs and keys adjacent;” and an 
act passed in the twenty-fifth year of the same reign, intituled “ An act for 
the more effectual securing mines of black lead from theft and robbery ;” and 
so much of an act passed in the same year, intituled “ An act for the better 
preventing thefts and robberies, and for regulating places of public entertain
ment, and punishing persons keeping disorderly houses,” as relates to the 
advertisements therein prohibited ; and so much of an act passed in the twen
ty-sixth year of the same reign, intituled “ An act for enforcing the laws 
against persons who shall steal or detain shipwrecked goods, and for the relief 
of persons suffering losses thereby,” as relates to any of the felonies therein 
mentioned, and to search warrants, and to property belonging to any vessel 
lost, stranded, or cast on shore, being found in any place, or in the possession 
of any person, and to any person offering or expossing to sale any such pro
perty, as therein respectively mentioned ; and so much of an act passed in the 
twenty-eight year of the same reign, for (among other purposes) preventing 
the burning or destroying of goss, furze, or fern in forests or chases, as relates 
to persons burning or destroying the same ; and an act passed in the twenty- 
ninth year of the same reign, intituled “ An act for more effectually dis
couraging and preventing the stealing, and the buying and receiving stolen 
lead, iron, copper, brass, hell-metal, and solder, and for more effectually 
hrino-ing the offenders to justice ;’ and so much of an act passed in the same 
year” intituled “ An act for inclosing, by the mutual consent of the lords and 
tenants, part of any common, for the purpose of planting and preserving 
trees fit for timber or underwood, and for more effectually preventing the un
lawful destruction of trees,” as relates to the remedy for the recovery of dam
ages against the inhabitants of the adjoining parishes, towns, hamlets, vil
lages, or places, and to the punishment of the several offences relating to trees, 
and to the explanation respecting the three acts of King George the first, as 
therein respectively mentioned : and so much of an act passed in the thirtieth 
year of the same reign, intituled “ An act for the more effectual punishment 
of persons who shall attain or attempt to attain possession of goods or money 
by false or untrue pretences ; for preventing the unlawful pawning of goods; 
for the easy redemption of goods pawned ; and for preventing gaming in pub
lic houses by journeymen, labourers, servants, and apprentices,” as relates to 
obtaining by false pretence or pretences any property as therein mentioned ;
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2. c. 35. nr|d an aci: passed in the thirty-first year of the same reign, intituled “ An act 
to continue several laws therein mentioned, for granting a liberty to carry 
sugars of the growth, produce, or manufacture of any of his Majesty’s sugar 
Colonies in America, from the said Colonies directly into foreign parts, in 
ships built in Great Britain and navigated according to law; for the prevent
ing the committing of frauds by bankrupts ; for giving further encourage
ment tor the importation of naval stores from the British Colonies in America; 
and for preventing frauds and abuses in the admeasurement of coals in the 
city and liberty of Westminster ; and for preventing the stealing or destroying 
ot madder roots and an act passed in the second year of the reign of King 

'• c.29. George the third, intituled “ An act to amend so much of an act made in the 
first year of the reign of King James the First, intituled ‘An act for the 
better execution of the intent and meaning of former statutes made against 
shooting in guns, and for the preservation of the game of pheasants aiuf part
ridges, and against the destroying of hares with hare pipes, and tracing hares 
in the snow,’ as relates to the preservation of house doves and pigeons, by 
making the manner of convicting such person or persons as shall offend there
in more easy and expeditious;” and an act passed in the fourth year of the 

. c. 12. reign of King George the Third, intituled “ An act to continue several laws 
tor the better regulation of pilots for the conducting of ships and vessels from 
Dover, Deal, and the isle of Thanet, up the rivers of Thames, and Medway ; 
relating to the landing of rum or spirits of the British sugar plantations be
fore the duties of excise are paid thereon ; and to the further punishment of 
persons going armed or disguised in defiance of the laws of customs or excise ; 
and to the relief of the officers of the customs in informations upon seizures; 
and for granting a liberty to carry sugars, of the growth, produce, or manu
facture of any of his Majesty’s sugar colonies, directly into foreign parts, in 
ships built in Great Britain and navigated according to law ; and for punish
ing persons who shall damage or destroy any banks, floodgates, sluices, or 
other works belonging to the rivers and streams made navigable by act of 

c. 31. parliament;’’ and an act passed in the same year, intituled “ An act to indem
nify such persons as have omitted to qualify themselves for offices and em
ployments, and to indemnify justices of the peace, deputy Lieutenants, and 
officers of the Militia, or others, who have omitted to register or deliver 
in their qualifications within the time limited by law, and for giving further 
time for those purposes ; and to indemnify members and officers in cities, cor
porations, and borough towns, whose admissions have been omitted to be 
stamped according to the several acts of parliament now in force for that pur
pose, or having been stamped have been lost or mislaid, and for allowing 
them time to provide admissions duly stamped ; and to prevent the destrue- 
tion of trees.and underwoods growing in forests and chases ; and an act passed 

c. 14. 111 the fifth year of the same reign, intituled “ An act for the more effec-
tual preservation oi fish in fish ponds and other waters, and conies in warrens, 
and for preventing the damage done to sea banks within the county of Lincoln 
by the breeding conies therein ; and an act-passed in the sixth year of the 

c. 30. same reign, intituled “ An act for encouraging the cultivation, and for the 
better preservation of trees, roots, plants, and shrubs;” and another act 

c. 48. passed in the same year, intituled “ An act for the better preservation-of tim
ber trees, and of woods and underwoods, and for the further preservation of 
roots, shrubs, and plants and an act passed in the ninth year of the same 

c. 29. reign, intituled “ Au act for the more effectual punishment of such persons as 
shall demolish or pull down, burn, or otherwise destroy or spoil any mill or 
111 VIs’ ,ant^ f°r preventing the destroying or damaging of Engines for draining 
collieries and mines, or bridges, waggonways, or other things used in convey
ing coals, lead, tin, or other minerals from mines, or fences for inclosing 
lands in pursuance of acts of parliament ; and an act passed in the same year, 

c.41. intituled “An act for better securing the duties ot customs upon certain 
goods removed from the out ports and other places to London ; for regulating 
the fees of officers of his majesty’s customs in the province of Senegambia in 
Africa ; for allowing to the receivers general of the Duties on offices and em
ployments in Scotland, a proper compensation for their trouble and ex pences ; 
for the better preservation of hollies, thorns, and quicksets in forests, 
chases, and private grounds, and of trees and underwoods in forests and 
chases ; and for authorising the exportation of a limited quantity of an in
ferior sort of barley called bigg, from the port of Kirkwall in the islands of
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Orkney ; and au act passed in the tenth year of the same reign, intituled 
" An act for preventing the stealing of dogs and another act passed in 
the same year, intituled “ An act for making the receiving of stolen jewels, 
and gold and silver plate, in the case of burglary and highway robbery, more 
penal ; and so much of an act passed in the thirteenth year of the same 
reign, intituled “ An act for the more effectual execution of criminal laws 
in the two parts of the United Kingdom,” as relates to the prosecution and 
Punishment of persons for theft or larceny, and for receiving or having 
any stolen property as therein mentioned ; and an act passed in the same 
year, intituled “ An act for repealing so much or an act made in the twenty- 
third year of his late majesty King George the Second, as relates to the pre
venting the stealing or destroying of turnips; and for the more effectually 
preventing the stealing or destroying of turnips, potatoes, cabbages, parsnips, 
Pease, and carrots and another act passed in the same thirteenth year, in
tituled “ An act to extend the provisions of an act made in the sixth year of 
kis present Majesty’s reign, intituled ‘ An act for the better preservation of 
1 timber trees, and of woods and underwoods, and for the further preservation 
‘ of roots, shrubs, and plants,’to poplar, aider, maple, larch, and hornbeam;” 
and an act passed in the sixteenth year of the same reign, intituled “ An act 
more effectually to prevent the stealing of deer, and to repeal several former 
statutes made for the like purpose;” and the whole of an act passed in 
the nineteenth year of the same reign, intituled “ An act to explain and 
amend the laws relating to the transportation, imprisonment, and other pu
nishment of certain offenders,” except so much thereof asrelates to the judges 
loci ' " " '.gmgs; and an act passed in the twenty-first year of the same reign, 
intituled “ An act to explain and amend an act made in the fourth 
year of the reign of his late Majesty, King George the Second, intituled 
‘ An act for the more effectual punishing stealers of lead and iron bars fixed 
* to houses, or any fences belonging thereunto ;’ and another act passed 
in the same twenty-first year, intituled “ An act to explain and amend an 
act made in the twenty-ninth year of the reign of his late Majesty 
King George the Second, intituled ‘ An act for more effectually dis- 
‘ couraging and preventing the stealing, and the buying and receiving 
‘ of stolen lead, iron, copper, brass, bell-metal, and solder, and for more 
‘effectually bringing the offenders to justice;”’ and an act passed in 
%e twenty-second year of the reign of King George the Third, inti
tuled “ An act for the more easy discovery and effectual punishment of 
buyers and receivers of stolen goods ;” and an act passed in the thirty-first 
year of the same reign, intituled “An act to render persons convicted of petty 
larceny competent witnesses ;” and an act passed in the same year, intituled 
“ An act for better protecting the several oyster fisheries within this king
dom ;” and so much of an act passed in the thirty-third year of the same reign, 
intituled “An act for better preventing offences in obstructing, destroying, or 
damaging ships or other vessels, and in obstructing seamen, lteelmen, casters, 
Undship carpenters, from pursuing their lawful occupations,” as relates to per- 
s°ns who shall wilfully and maliciously set fire to, or destroy or damage other
wise than by fire, any ship, keel, or other vessel ; and so much of an act passed 
ln the thirty-sixth year of the same reign, intituled “ An act to prevent ob
structions to the free passage of grain within the kingdom,” as relates to the 
^ability of the inhabitants of hundreds; and an act passed in the thirty-ninth 
year of the same reign, intituled “ An act to protect masters against embezzle
ments by their clerks or servants ;” and so much of an act passed in the thirty- 
!llnth and fortieth years of the same reign, intituled “ An act for the security 
°f collieries and mines, and for the better regulation of colliers and miners,"

10 G. 3. c. 18. 
10G.3.C. 48.

13 G. 3. c. 31. 
s. 4, 5.

13 G. 3. c. 32.

13 G. 3, c. 33,

16 G. 3. c. 30.

19 G. 3. e. 74. 
except s. 70.

21 G.3. c.68.

21 G. 3. c. 69.

22 G. 3. c. 58.

31 G. 3. c. 35. 
31 G.3. c. 51.

33 G. 3 
s. 5, 6.

c. 67.

36 G. 3. c. 9. 
s.3. to the end.

39 G. 3. c. 85.

39&40G.3. 
c. 77. s. 1, 5.

^ declares what persons shall be deemed and adjudged to be guilty of a mis
demeanor, and as relates to any person who shall steal or take away, or break, 
destroy, damage, or embezzle, any article not exceeding the value of five 
shillings as therein mentioned, or shall break, destroy, or damage any waggon, 
cart, or other carriage as therein mentioned ; and an act passed in the forty- 
first year of the same reign, intituled “ An act for the indemnifying of persons _
injured by the forcible pulling down and demolishing of mills, or of works (U. K.) 
thereunto belonging, by persons unlawfully and riotously assembled ;” and an 
act passed in the forty-second year of the same reign, intituled “ An act to ,4g g g c 
extend the provisions of an act made in the thirteenth year of the reign of his 
present Majesty, intituled ‘ An act for repealing so much of an act made in
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the twenty-third year of his late Majesty King George the Second, as relates 
to the preventing the stealing or destroying of turnips, and for the more ef
fectually preventing the stealing or destroying of turnips, potatoes, cabbages, 
parsnips, pease, and carrots,’ to certain other field crops, and to orchards ; and 
for amending the said act and an act passed in the same forty-second year, 
intituled “ An act more effectually to prevent the stealing of deer and so 
much of an act passed in the forty-third year of the same reign, intituled “ An 
act for the further prevention of malicious shooting, and attempting to dis
charge loaded fire arms, stabbing, cutting, wounding, poisoning, and the ma
licious using of means to procure the miscarriage of women ; and also the 
malicious setting fire to buildings ; and also for repealing a certain act made 
in England in the twenty-first year of the late King James the First, intituled 
‘ An act to prevent the destroying and murdering of bastard children and 
also an act made in Ireland in the sixth year of the reign of the late Queen 
Anne, also intituled ‘An act to prevent the destroying and murdering of bas
tard children and for making other provisions in lieu thereof,” as relates to 
the setting fire to any of the buildings therein enumerated ; and the whole of 
an act passed in the same forty-third year, intituled “ An act for the more 
effectually providing for the punishment of offences in wilfully casting away, 
burning, or destroying ships or vessels ; and for the more convenient trial of ac
cessories in felonies ; and for extending the powers of an act made in the thirty- 
third year of the reign of King Henry the Eighth, as far as relates to murders, 
to accessories to murders, and to manslaughters,” except so much thereof as spe
cially relates to accessories before the fact in murder, and to manslaughter ; and 
so much of an act passed in the forty-fourth year of King George the Third, 
intituled “An act to render more easy the apprehending and bringing to trial 
offenders escaping from one part of the United Kingdom to the other, and also 
from one county to another,” as relates to the prosecution and punishment of 
persons for theft or larceny, and for receiving or having any stolen property, as 
therein mentioned ; and an act passed in the forty-fifth year of the same reign, 
intituled “ An act to prevent in Great Britain the illegally carrying away bark ; 
and for amending two acts passed in the sixth and ninth years of his present 
Majesty’s reign, for the preservation of timber trees, underwoods, roots, shrubs, 
plants, hollies, thorns, and quicksets and an act passed in the forty-eighth 
year of the same reign, intituled “An act to repeal so much of an act passed 
in the eighth year of the reign of Queen Elizabetly, intituled ‘An act to take 
away the benefit of clergy from certain offenders' for felony,’ as takes away 
the benefit of clergy from persons stealing privily from the person of another; 
and for more effectually preventing the crime of larceny from the person ; 
and an act passed in the same forty-eighth year, intituled “ An act for the 
more effectual protection of oyster fisheries and the brood of oysters in 
England ; ’ and an act passed in the fifty-first year of the same reign, intituled 
“ An act to repeal so much of an act passed in the eighteenth year of the 
reign of King George the Second, intituled ‘An act for the more effectually 
preventing the stealing of linen, fustian, and cotton goods and wares, in build
ings, fields, grounds, and other places used for printing, whitening, bleaching, 
or dyeing the same,’ as takes away the benefit of clergy from persons stealing 
cloth in places therein mentioned ; and for more effectually preventing such 
felonies;” and an act passed in the same fifty-first year, intituled “An act to 
amend an act of the forty-seventh year of his present Majesty, for more effec
tually preventing the stealing of deer and an act passed in the fifty-second 
year of the same reign, intituled “ An act for more effectually preventing the 
embezzlement of securities for money and other effects left or deposited for 
safe custody, or other special purpose, in the hands of bankers, merchants, 
brokers, attornies, or other agents ; and an act passed in the same year, inti
tuled “ An act for extending the provisions of an act of the thirtieth vear of 
King George the Second, against persons obtaining money by false pretences, 
to persons so obtaining bonds and other securities and another act passed in 
the same fifty-second year, intituled “ An act for the more effectual punish
ment of persons destroying the properties of his Majesty’s subjects, and en
abling the owners of such properties to recover damages for the injury sus
tained and so much of an act passed in the fifty-third year of the same 
reign, intituled “ An act to repeal a certain provision respecting persons con
victed of felony without benefit of clergy, contained in an act made in the 
fifty-second year of the reign of his present Majesty, for the erection of 9
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penitentiary house for the confinement of persons convicted within the city of 
London and county of Middlesex, and for making other provisions in lieu 
thereof,” as relates to the punishment of larceny ; and an act passed in the 
fifty-sixth year of the same reign, intituled “ An act for the more effectual 
punishment of persons riotously destroying or damaging buildings, engines, 
and machinery used in and about collieries and other mines, waggonways, 
bridges, and other works used in conveying and shipping coals and other mine
rals ; and for enabling the owners of such property to recover damages for the 
injury sustained and so much of an act passed in the fifty-seventh year of 
the same reign, intituled “An act for the more effectually preventing sedi
tious meetings and assemblies," as relates to the liability of the inhabitants of 
the city, town, or hundred, to yield compensation to the party injured, as 
therein mentioned ; and an act passed in the first year of the reign of his pre
sent Majesty, intituled “ An act for the summary punishment, in certain cases, 
of persons wilfully or maliciously damaging or committing trespasses on pub
lic or private property;” and the whole of an act passed in the same year, 
intituled “ An act to repeal so much of the several acts passed in the thirty- 
ninth year of the reign of Elizabeth, the fourth of George the First, the fifth 
and eighth of George the second, as inflicts capital punishment on certain 
offences therein specified, and to provide more suitable and effectual punish
ment for such offences,” except so much thereof as relates to the offences 
made capital by the said act of Queen Elizabeth ; and another act passed in 
me same year of the present reign, intituled “ An act to repeal so much of an 
act passed in the tenth and eleventh years of King William the Third, intituled 
1 Au act for the better apprehending, prosecuting, and punishing of felons that 
commit burglary, house-breaking, or robbery in shops, warehouses, coach
houses, or stables, or that steal horses,’ as takes away the benefit of clergy 
h'om persons privately .stealing, in any shop, warehouse, coach-house, or stable, 
any goods, wares, or merchandizes of the value of five shillings ; and for more 
effectually preventing the crime of stealing privately in shops, warehouses, 
coach-houses, or stables and an act passed in the third year of the present 
mign, intituled “ An act for extending the laws against receivers of stolen 
Hoods to receivers of stolen bonds, bank notes, and other securities for 
money and an act passed in the same year, intituled “ An act for altering 

amending several acts passed in the first and ninth years of the reign of 
king George the First, and in the forty-first, fifty-second, fifty-sixth, and fifty- 
Seventh years of the reign of his late Majesty King George the Third, so far as 
, le same relate to the recovery of damages committed by riotous and tumul
amus assemblies, and unlawful and malicious offenders ; and the whole of an 
jkt passed in the same year of the present reign, intituled “ An act for the fur- 
her and more adequate punishment of persons convicted of manslaughter, 

tl °f servants convicted of robbing their masters, and of accessories before 
lle fact to grand larceny, and certain other felonies,” except so far as relates 
0 manslaughter ; and so much of another act passed in the same year, inti- 
Uied “ An act to provide for the more effectual punishment of certain offences, 
y imprisonment with hard labour,” as relates to the punishment for receiving 
men goods, and for obtaining any property as therein mentioned by false 

Pretences ; and so much of an act passed in the same year, intituled “An act 
0 a,nend the general laws now in being for regulating turnpike roads in that 

Pm't of Great Britain called England,” as creates any felony ; and the whole 
r an act passed in the fourth year of the present reign, intituled “ An act for 
j'Tttiling tjle capital punishments inflicted by several acts of the sixth and 
tw?nty'seventh years of King George the Second, and of the third, fourth, and 

venty-SBeond years of King George the Third, and for providing other 
u “‘shments in lieu thereof, and in lieu of the punishment of frame-breaking 
re, ®r an act of the twenty-eighth year of the same reign,” except so far as 

ates to the felonies created by the acts of the twenty-seventh year of King 
rg the Second, and of the third year of King George the Third therein 
'ut'»! ’ anc* th® whole of an act passed in the same year of the present reign, 
the - ^ " kn act for extending the benefit of clergy to several larcenies 
°r rei'h ms“t‘oned,” except so far as relates to any person convicted of stealing 
stori"* aezz*'n£ Lis Majesty’s ammunition, sails, cordage, or naval or military 

'"k ?r °f being accessory to any such offence ; and the whole of an act 
to îîk H1 tle same year, intituled “An act for allowing the benefit of clergy 

1 ersons convicted of certain felonies under two acts of the ninth vear of
D
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King George the First and of the twenty-seventh year of King George the 
Second ; for making better provision for the punishment of persons guilty ot 
sending or delivering threatening letters, and of assaults with intent to commit 
robbery,” except so far as relates to any person who shall send or deliver au/ 
letter or writing threatening to kill or murder, or to burn or destroy, as therein 
mentioned, or shall be accessory to any such offence, or shall forcibly rescue 
any person being lawfully in custody for any such offence ; and an act passed 
in the sixth year of the present reign, intituled “ An act for the amendment o 
the law as to the offence of sending threatening letters;” and so much of an 
act passed in the same year ot the present reign, intituled “ An act to ait.j 
and amend an act for the better protection of the property of merchants and 
others, who may hereafter enter into contracts or agreements in relation to 
goods, wares, or merchandize entrusted to factors or agents,” as relates to anV 
misdemeanor therein mentioned ; and also an act passed in the seventh year ot 
the present reign, intituled “An act to amend the law in respect to the offence 
of stealing from gardens and hothouses and all acts continuing or perpe
tuating any of the acts or parts of acts hereinbefore referred to, so far only 
as relates to the continuing or perpetuating the same respectively, shall be and 
continue in force until and throughout the last day of June in the preseti 
year, and shall from and after that day as to that part of the United Kingdom 
called England, and as to offences committed within the jurisdiction of the 
admiralty of England, be repealed ; except so far as any of the said acts mav 
repeal the whole or any part of any other acts; and except as to offences and 
other matters committed or done before or upon the said last day of June, 
which shall be dealt with and punished as if this act had not been passed.

II. Provided always, and be it enacted, That nothing in this act contained 
shall in anywise affect or alter such part of any act as relates to the post office, 
or to any branch of the public revenue, or to the naval, military, victualling, 
or other public stores of his Majesty, his heirs or successors, except the acts o 
the thirty-first year of Queen Elizabeth and of the twenty-second year ot Km» 
Charles- the Second, which are herein-before repealed, or shall affect or alter 
any act relating to the Bank of England or South Sea Company.

7 & 8 Gao. 4. c. 28.

Jd Ar AWW Aiprocmg JAwb&frafw» of JW:ce wi Cnm#'
Cases in England. [21 June, 1827. ,

Whereas trials for criminal offences in that part of the United Kingdom 
called England are attended with some forms which frequently impede ri
dile administration of justice, and it is therefore expedient to abolish su 
forms, and also to abolish the benefit of clergy, and to make better provisi 
for the punishment of offenders in certain cases ; he it therefore enacted ; 
the King’s most excellent Majesty, by and with the advice and consent or 1 
Lords spiritual and temporal, and Commons, in this present parliament assem 
bled, and by the authority of the same, That if any person, not having privi 
lege of peerage, being arraigned upon any indictment for treason, felony? 
piracy, shall plead thereto a plea of “ not guiltyhe shall by such plea, wi ' 
out any further form, be deemed to have put himself upon the country t» . 
trial ; and the Court shall, in the usual manner, order a jury for the trial 
such person accordingly. j

II. And be it enacted, That if any person, being arraigned upon or char v 
with any indictment or information lor treason, felony, piracy, or mis 
meaner, shall stand mute of malice, or will not answer directly to the indi 
ment or information, in every such case it shall be lawful for the Court, »
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siali so think fit, to order the proper officer to enter a plea of “ not guilty ” 
011 behalf of such person ; and the plea so entered shall have the same force 
•tod effect as if such person had actually pleaded the same.

HI. And be it enacted, That if any person, indicted for any treason, felony, 
°r piracy, shall challenge peremptorily a greater number of the men returned 
io be of the jury than such person is entitled by law so to challenge in any of 
tile said cases, every peremptory challenge beyond the number allowed by law 
to any of the said cases shall be entirely void, and the trial of such person shall 
Proceed as if no such challenge had been made.

IV. And be it enacted, That no plea setting forth any attainder shall be 
P'eadcd in bar of any indictment, unless the attainder be for the same offence 
as that charged in the indictment.

V. And he it enacted, That where any person shall be indicted for treason 
°r felony, the jury empannelled to try such person shall not be charged to en- 
•ffiire concerning his lands, tenements, or goods, nor whether he fled for such 
treason or felony.

. Vi. And he it enacted, That benefit of clergy, with respect to persons con- 
^toted of felony, shall be abolished; but that nothing herein contained shall 
prevent the joinder in any indictment of any counts which might have been 
Joined before the passing of this act.

Vii. And he it enacted, That no person convicted of felony shall suffer 
eath, unless it be for some felony which was excluded from the benefit of 

g orgy before or on the first day of the present session of parliament, or which 
ll'tiji been or shall be made punishable with death by some statute passed after

Vili. And he it enacted, That every person convicted of any felony, not 
Punishable with death, shall be punished in the manner prescribed by the sta
tote or statutes specially relating to such felony ; and that every person con- 
toted of any felony, for which no punishment hath been or hereafter may be 

specially provided, shall he deemed to be punishable under this act, and shall 
jJo liable, at the discretion of the Court, to he transported beyond the seas for 
lie term of seven years, or to he imprisoned for any term not exceeding two 

?®ars; and, if a male, to be once, twice, or thrice publicly or privately whipped 
'!i the Court shall so think fit), in addition to such imprisonment.
0 IX. And, with regard to the place and mode of imprisonment for all 
^lienees punishable under this act, be it enacted, That where any person shall 
s e convicted of any offence punishable under this act, for which imprison- 
", “Ut mav he awarded, it. shall be lawful for the Court to sentence the offender
1° be may he awarded, it shall he lawful for the Court to sentence the offender 

imprisoned, or to be imprisoned and kept to hard labour, in the common 
I* 0‘ or house of correction, and also to direct that the offender shall be kept 
.Military confinement for the whole or any portion or portions of such im- 
j.'soument, or of such imprisonment with hard labour, as to the Court in its 

Cfetion shall seem meet.
a X. And be it enacted, That wherever sentence shall be passed for felony on 
till frS°n already imprisoned under sentence for another crime, it shall belaw- 

I°r the court to award imprisonment for the subsequent offence, to corn
is nCe at the expiration of the imprisonment to which such person shall have 
teen Previously sentenced ; and where such person shall be already under sen- 
to ‘ce either of imprisonment or of transportation, the court, if empowered 

pass sentence of transportation, may award such sentence for the subse- 
jLent offence, to commence at the expiration of the imprisonment or trans
it dation to which such person shall have been previously sentenced, al- 

the aggregate term of imprisonment or transportation respectively 
v; I exceed the term for which either of those punishments could be other-
^awarded.
toe. i i^tod whereas it is expedient to provide for the more exemplary punish- 

°I offenders who commit felony after a previous conviction for felony, 
toent c ^‘toh conviction shall have taken place before or after the commeuce- 
Vict , this act; be it therefore enacted, That if any person shall be he con- 
eonv' °' ariy felony, not punishable with death, committed after a previous 
lia|, totion tor felony, such person shall, on such subsequent conviction, be 
life 6’ a(-' I*le discretion of the court, to be transported beyond the seas for 
term 01 *°r atl^ *cmi not less than seven years, orto be imprisoned for any 
Pulii exceeding four years, and, if amale, to he once, twice, or thrice 

ucly or privately whipped (if the Court shall so think fit), in addition to
D 2
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such imprisonment ; and in an indictment for any such felony committed 
after a previous conviction for felony, it shall be sufficient to state that the 
offender was at a certain time and place convicted of felony, without other
wise describing the previous felony : and a certificate containing the sub
stance and effect only (omitting the formal part) of the indictment and con
viction for the previous felony, purporting to be signed by the clerk of the 
Court, or other officer having the custody of the records of the Court where 
the offender was first convicted, or by the deputy of such clerk or officci 
(for which certificate a fee of six shillings and eight-pence, and no more, 
shall be demanded or taken), shall, upon proof of the identity of the person 
of the offender, he sufficient evidence of the first conviction, without proof 
of the signature or official character of the person appearing to have signed 
the same ; and if any such clerk, officer, or deputy shall utter a false certifi
cate of any indictment and conviction for a previous felony, or if any person, 
other than such clerk, officer, or deputy, shall sign any such certificate as 
such clerk, officer, or deputy, or shall utter any such certificate with a false 
or counterfeit signature thereto, every such offender shall he guilty of felony, 
and, being lawfully convicted thereof, shall be liable, at the discretion of the 
Court, to be transported beyond the seas for the term of seven years, or to he 
imprisoned for any term not exceeding two years ; and, if a male, to be once, 
twice, or thrice publicly or privately whipped (if the Court shall so think fit), 
in addition to such imprisonment. f

XII. And he it enacted, That all offences prosecuted in the High Court o> 
Admiralty of England shall, upon every first and subsequent conviction, h° 
subject to-the same punishments, whether of death or otherwise, as if such 
offences had been committed upon the land.

XIII. And he it declared and enacted, That where the King’s Majesty shall 
be pleased to extend his royal mercy to any offender convicted of any felony 
punishable, with death or otherwise, and by warrant under his royal sign ma
nual, countersigned by one of his principal secretaries of state, shall grant to 
such offender either a free or a conditional pardon, the discharge of sucli o 
fender out of custody in the case of a free pardon, and the performance o 
the condition in the case of a conditional pardon, shall have the effect of ® 
pardon under the great seal for such offender, as to the felony for which such 
pardon shall be so granted -. Provided always, that no free pardon, nor any 
such discharge in consequence thereof, nor any conditional pardon, nor tbÇ 
performance of the condition thereof, in any of the cases aforesaid, shall 
prevent or mitigate the punishment to which the offender might otherwise be 
lawfully sentenced on a subsequent conviction for any felony committed alter 
the granting of any such pardon.

XIV. And be it enacted, That wherever this or any other statute relating 
to any offence, whether punishable upon indictment or summary conviction- 
in describing or referring to the offence or the subject matter on or with re
spect to which it shall be committed, or the offender or the party affected °r 
intended to be affected by the offence, hath used or shall use words importing 
the singular number or the masculine gender only, yet the statute shall be un
derstood to include several matters as well as one matter, and several person 
as well as one person, and females as well as males, and bodies corporate 
well as individuals, unless it be otherwise specially provided, or there b 
something in the subject or context repugnant to such construction ; an' 
wherever any forfeiture or penalty is payable to a party aggrieved, it shall JL' 

payable to a body corporate in every case where such body shall be the par 3 
aggrieved.

XV. And be it enacted, That this act shall commence and take effect o'
the first day of July, one thousand eight hundred and twenty-seven. ,

XVI. Provided always, and be it enacted, That nothing herein contain61 
shall extend to Scotland or Ireland,
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An Act for consolidating and amending the Laws in England relative 
to Larceny and other Offences connected therewith.

[21s< June 1827.]

Whereas various statutes now in force in that part of the United Kingdom 
Called England, relative to larceny and other offences of stealing, and to bur
glary, robbery, and threats for the purpose of robbery or of extortion, and to 
embezzlement, false pretences, and the receipt of stolen property, are by an 
act of the present session of parliament repealed from and after the last day 
of June in the present year, except as to offences committed before or upon 
that day ; and it is expedient that the provisions contained in those various 
statutes should be amended and consolidated into this act, to take effect at the 
same time as the said repealing act ; Be it therefore enacted by the King’s 
most excellent Majesty, by and with the advice and consent of the Lords spi
ritual and temporal, and Commons', in this present parliament assembled, and 
by the authority of the same, That this act shall commence on the first day 
°f July in the present year.

II. And he it enacted, That the distinction between grand larceny and petty 
larceny shall be abolished, and every larceny, whatever be the value of the 
Property stolen, shall be deemed to be of the same nature, and shall be sub
ject to the same incidents in all respects as grand larceny was before the com
mencement of this act ; and every Court, whose power as to the trial of lar- 
reny was before the commencement of tins act limited io petty larceny, shall 
«lave power to try every case ot larceny the punishment of which cannot ex- 
reed the punishment hereinafter mentioned for simple larceny, and also to 
try all accessories to such larceny.

lit. And be it enacted, That every person convicted of simple larceny, or of 
any felony hereby made punishable like simple larceny, shall (except in the 
rases hereinafter otherwise provided for) be liable, at the discretion of the 
y°Urt, to be transported beyond the seas for the term of seven years, or to be 
imprisoned for any term not exceeding two years, and, if a male, to be once, 
,w*ce, or thrice publicly or privately whipped (if the Court shall so think fit), 
111 addition to such imprisonment.
..IV. And, with regard to the place and mode of imprisonment for all in- 
ti|ctable offences punishable under this act, be it enacted, That where any 
}>erson shall be convicted of any felony or misdemeanor punishable under this 

for which imprisonment- may be awarded, it shall be lawful for the Court 
,° sentence the offender to be imprisoned, or to be imprisoned and kept to 
P.md labour, in the common gaol or house of correction, and also to direct 
mat the offender shall he kept in solitary confinement for the whole or any 
Portion or portions of such imprisonment, or of such imprisonment with hard 
ilt,°ur, as to the Court in its discretion shall seem meet.

And be it enacted, That if any person shall steal any tally, order, or 
, mer security whatsoever, entitling or evidencing the title of any person or 

j?ay corporate to any share or interest in any public stock or fund, whether 
1 this kingdom, or of Great Britain or of Ireland, or of any foreign state, 
r m any fund of any body corporate, company, or society, or to any de- 

* °Slt in any savings bank, or shall steal any debenture, deed, bond, bill, 
~te> warrant, order, or other security whatsoever for money or for payment 
I money, whether of this kingdom or of any foreign state, or shall steal any 

"'arrant or order for the delivery or transfer of any goods or valuable thing, 
j V°ry such offender shall be deemed guilty of felony , of the same nature and

the same degree and punishable in the same manner as if he had stolen any 
'‘alici of like value with the share, interest, or deposit to which the security

stolen may relate, or with the money due on the security so stolen or sc-
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cured thereby and remaining unsatisfied, or with the value of the goods or 
other valuable thing mentioned in the warrant or order ; and each of the se
veral documents hereinbefore enumerated shall throughout this act be 
deemed for every purpose to be included under and denoted by the words 
“ valuable security."

TI. And be it enacted, That if any person shall rob any other person of any 
chattel, money, or valuable security, every such offender, being convicted 
thereof, shall suffer death as a felon ; and if any person shall steal any such 
property from the person of another, or shall assault any other person with 
intent to rob him, or shall with menaces or by force demand any such pro
perty of any other person with intent to steal the same, every such offender 
shall be guilty of felony, and, being convicted thereof, shall be liable, at the 
discretion of the court, to be transported beyond the seas for life, or for any 
term not less than seven years, or to be imprisoned for any term not exceed
ing four years, and, if a male, to be once, twice, or thrice publicly or pri
vately whipped (if the court shall so think fit), in addition to such impri
sonment.

VII. And be it declared and enacted, That if any person shall accuse or 
threaten to accuse any other person of any infamous crime, as hereinafter 
defined, with a view or intent to extort or gain from him, and shall by inti
midating him by such accusation or threat extort or gain from him, any chat
tel, money, or valuable security, every such offender shall be deemed guilty 
of robbery, and shall be indicted and punished accordingly.

VIII. And be it enacted, That if any person shall knowingly send or de
liver any letter or writing, demanding of any person, with menaces, and 
without any reasonable or probable cause, any chattel, money, or valuable 
security ; or it any person shall accuse or threaten to accuse, or shall know
ingly send or deliver any letter or writing accusing or threatening to accuse, 
any person of any crime punishable by law with death, transportation, or pii' 
lory, or of any assault with intent to commit any rape, or of any attempt or 
endeavour to commit any rape, or of any infamous crime, as hereinafter de
fined, with a view or intent to extort or gain from such person any chattel, 
money, or valuable security ; every such offender shall be guilty of felony, 
and, being convicted thereof, shall be liable, at the discretion of the court, 
to be transported beyond the seas for life, or for any term not less than seven 
years, or to be imprisoned for any term not exceeding four years, and, if a 
male, to be once, twice or thrice publicly or privately whipped (if the court 
shall so think fit), in addition to such imprisonment.
JlX. And, for defining what shall be an infamous crime within the meaning 

oi this act, be it enacted, That the abominable crime of buggery, committed 
either with mankind or with beast, and every assault with intent to commit 
the said abominable crime, and every attempt or endeavour to commit the said 
abominable crime, and every solicitation, persuasion, promise, or threat of' 
fered or made to any person, whereby to move or induce such person to coin- 
mit or permit the said abominable crime, shall be deemed to be an infamous 
crime within the meaning of this act.

X. And he enacted, That if any person shall break and enter any church 
or chapel, and steal therein any chattel, or having stolen any chattel in any 
church or chapel, shall break out of the same, every such offender, being 
convicted thereof, shall suffer death as a felon.

NI. And be it enacted, That every person convicted of burglary shall suffix 
death as a felon : and it is hereby declared, that if any person shall enter the 
dwelling-house of another with intent to commit felony, or being in such 
dwelling-house shall commit any felony, and shall in either case break out o> 
the said dwelling-house, in the night-time, such person shall be deemed guilty 
oi burglary. °

XII. And be it enacted, that if any person shall break and enter any dwell' 
in" house, and steal therein any chattel, money, or valuable security to any 
value whatever; or shall steal any such property to any value whatever in any 
dwelling house, any person therein being put in fear; or shall steal in a"? 
dwelling house any chattel, money, or valuable security to the value in the 
whole oi five pounds or more ; every such offender, being convicted thereof 
shall suffer death as a felon.

XIII. Provided always, and be it enacted, that no building, although 
within the same curtilage with the dwelling-house, and occupied therewith’
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shall be deemed to be part of such dwelling-house for the purpose of bur
glary. or for any of the purposes aforesaid, unless there shall be a com
munication between such building and dwelling house, either immediate, or 
by means of a covered and inclosed passage leading from the one to tue other.

XIV And be it enacted, That if any person shall break and enter any build
ing and steal therein any chattel, money, or valuable security, such building 
hem' within the curtilage of a dwelling house, and occupied therewith, put 
not being part thereof according to the provision herem-bcfore mentioned, 
every such offender being convicted thereof, either upon an indictment tor the 
same offence, or upon an indictment for burglary, housebreaking, or stealing 
to the value of five pounds in a dwelling house, containing a separate count 
for such offence, shall be liable, at the discretion of the court, to be trans- 
ported beyond the seas for life, or for any term not less than seven years, orto 
be imprisoned for any term not exceeding four years, and, if anm.e, to ^e once 
twice, or thrice publicly or privately whipped (if the couit sba. so i x ‘ )> 
in addition to such imprisonment. , , „ . „

XV. And be it enacted, That if any person shall break and enter any shop,
Warehouse, or counting-house, and steal therein any chattel, money, or va
luable security, every such offender, being convicted thereof, shall he liable „o 
any of the punishments which the court may award as hereinbefore last men
tioned. , f ,

XVI. And he it enacted, That if any person shall steal, to the value ot .en 
shillings, any goods or article of silk, woollen, linen, or cotton, or oi any one or 
more of those materials mixed with each other, or mixed with any other ma
terial, whilst laid, placed, or exposed, during any stage, process, or progress ot 
manufacture, in any building, field, or other place, every such o (render being 
convicted thereof, shall be liable to any of the punishments which the Court 
may award as hereinbefore last mentioned.

XVII. And be it enacted, That if any person shall steal any goods or mer- 
chandize in any vessel, barge, or boat of any description whatsoever, in any 
port of entry or discharge, or upon any navigable river or canal, oi in any

thereof, shall be liable to any of the punishments which the Couit may award 
as hereinbefore last mentioned. ,, , , . , ...

XVIII. And he it enacted, That if any person shall plunder or steal any part 
of any ship or vessel which shall be in distress, or wrecked, stranded, or cas on 
shore, or any goods, merchandize, or articles of any kind belonging to such 
ship or vessel, every such offender, being convicted thereof, shall suffer death 
as a felon : provided always, that when articles of small value shall be stranded 
or cast on shore, and shall be stolen without circumstances of crue y, otu 
'age, or violence, it shall be lawful to prosecute and punish the offender as 
for simple larceny ; and in either case the offender may he indicted and tried 
either in the county in which the offence shall have been committed, oi m any 
county next adjoining. ...
, . XIX. And he it enacted, That if any goods, merchandize, or articles of any 
kind, belonging to any ship or vessel in distress, or wrecked, stranded, or cast 
on shore as aforesaid, shall, by virtue of a search warrant, to e B ‘ ^ 
hereinafter mentioned, he found in the possession of any Per.son’ or .”1 “e

over to or for the use of the rightful owner thereof; and the offender, on con
ation of such offence before the justice, shall forfeit and pay, over and above 

value of the goods, merchandize, or articles, such sum of money, not ex- 
ceeding twenty pounds, as to the justice shall seem meet.

XX. And be it enacted, That if any person shall offer or expose for sale any 
8°ods, merchandize, or articles whatsoever, which shall have been unlawfully 
taken, or reasonably suspected so to have been, from any ship or vessel in dis
tress, or wrecked, stranded, or cast on shore as aforesaid, in every such case 
any person to whom the same shall be offered for sale, or any officer oi the 
customs or excise, or peace officer, may lawfully seize the same, and sha 
V'lth all convenient speed carry the same, or give notice of such seizure, o
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some justice of the peace ; and if the person who shall have offered or exposed 
the same for sale, being duly summoned by such j usti ce, shall not appear and 
satisfy the justice that he came lawfully by such goods, merchandize, or arti- 

,,he same shall, by order of the justice, he forthwith delivered over 
o or foi ihc use of the rightful owner thereof, upon payment of a reasonable

IndTrl1 mbe.fSCertaine; by the justice) t0 the person who seized the same; 
and the offender, on conviction of such offence by the justice, shall forfeit 
and pay, over and above the value of the goods, merchandize, or articles, 
seem meet m°ney’ not exceeding twenty pounds, as to the justice shall

, he it enacted, That if an y person shall steal, or shall for any frau
dulent purpose take from its place of deposit for the time being, or from any 
person having the lawful custody thereof, or shall unlawfully and maliciously 
obliterate injure, or destroy, any record, writ, return, panel, process, inter
rogatory, deposition, affidavit, rule, order, or warrant of attorney, or any ori- 
gmal document, whatsoever of or belonging to any court of record, or relating 
to any matter civil or criminal, begun, depending, or terminated in any such 
court, or any bill, answer, interrogatory, deposition, affidavit, order, or de- 
créé, or any original document whatsoever of or belonging to any court of 
equity, or relating to any cause or matter begun, depending, or terminated in

transported ,>eyond the seas for the term of seven years, or to suffer such other 
T‘u tyi®ne ol' .imprisonment, or by both, as the Court shall award ; 

and it shall not in any indictment for such offence be necessary to allege that 
the article, in respect of which the offence is committed, is the property of any 
person, or that the same is of any value, 1 1 " 3

X.XJ,I'1 And 'i0 11 enacted, That if any person shall, either during the life of 
the testator or testatrix, or after his or her death, steal, or for any fraudulent 
puipose destroy or conceal, any will, codicil, or other testamentary instru
ment, whether the same shall relate to real or personal estate, or to both, 
every such offender shall be guilty of a misdemeanor, and, being convicted 
thereof, shall be liable to any of the punishments which the Court'may award, 
as hereinbefore last mentioned ; and it shall not in any indictment for such 
offence be necessary to allege that such will, codicil, or other instrument is 
the property of any person, or that the same is of any valuemsmmficient to allege the thing stolen to be evidence of the title, or of part of the 
title of the person or of some one of the persons having a present interest, 
whether lega or equitable, in the real estate to which the same relates and to 
mention such real estate, or some part thereof; and it shall not be necessary 
to allege the thing stolen to be of any value.

XXIV Provided always, and be it enacted, That nothing in this act con
tained relating to either of the misdemeanors aforesaid, nor any proceeding 
conviction, or judgment to be had or taken thereupon, shall prevent, lessen, 
oi impeach any remedy at law or in equity which any party aggrieved by any 
such offence might or would have had if this act had not been passed; but 
nevertheless the conviction of any such offender shall not be received in evi- 
1,1'u.mu fnyiaction.at law or suit in equity against him ; and no person shall 
>e liable to be convicted of either of the misdemeanors aforesaid, by any evi- 

.resPect of any act done by him, if he shall at any time 
previously to his being indicted for such offence have disclosed such act, on 
oath, in consequence of any compulsory process of any court of law or equity 
ill any action, suit, or proceeding which shall have been bond fide instituted 
by any party aggrieved, or if he shall have disclosed the same in any examin- 
ation or deposition before any commissioners of bankrupt.

XXV. And be it enacted, That if any person shall steal any horse, mare, 
gelding, colt or Ally, or any bull, cow, ox, heifer or calf, or any ram, ewe, 
sheep or lamb, or shall wilfully kill any of such cattle, with intent to steal the
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carcase or skin or any part of the cattle so killed, every such offender shall 
he guilty of felony, and, being convicted thereof, shall suffer death as a 
felon.

XXVI. And be it enacted, that if any person shall unlawfully and wilfully 
course, hunt, snare, or carry away, or kill or wound, or attempt to kill or 
Wound, any deer kept or being in the inclosed part of any forest, chace, or 
purlieu, or in any inclosed land wherein deer shall be usually kept, every such 
offender shall be guilty of felony, and being convicted thereof, shall be liable 
to be punished in the same manner as in the case of simple larceny ; and if 
any person shall unlawfully and wilfully course, hunt, snare, or carry away, 
or kill or wound, or attempt to kill or wound, any deer kept or being in the 
Uninclosed part of any forest, chace, or purlieu, he shall for every such of
fence, on conviction thereof before a justice of the peace, forfeit and pay such 
sum, not exceeding fifty pounds, as to the justice shall seem meet ; and if any 
person, who shall have been previously convicted of any offence relating to 
deer for which a pecuniary penalty is by this act imposed, shall offend a second 
time, by committing any of the offences hereinbefore last enumerated, such 
second offence, whether it be of the same description as the first offence or 
Hot, shall be deemed felony, and such offender, being convicted thereof, 
shall be liable to be punished in the same manner as in the case of simple 
larceny.

XXVII. And be it enacted, That if any deer, or the head, skin, or other 
Part thereof, or any snare or engine for the taking of deer, shall by virtue of 
a search warrant, to he granted as hereinafter mentioned, be found in the pos
session of any person or on the premises of any person with his knowledge, 
and such person, being carried before a justice of the peace, shall not satisfy 
the justice that he came lawfully by such deer, or the head, skin, or other 
Part thereof, or had a lawful occasion for such snare or engine, and did not 
keep the same for any unlawful purpose, he shall, on conviction by the justice, 
forfeit and pay any sum not exceeding twenty pounds; and if any such person 
shall not under the provisions aforesaid be liable to conviction, then, for the 
discovery of the party who actually killed or stole such deer, it shall be lawful 
f°r the justice, at his discretion, as the evidence given and the circumstances 
of the case shall require, to summon before him every person through whose 
hands such deer, or the head, skin, or other part thereof, shall appear to have 
Passed; and if the person from whom the same shall have been first received, 
0r who shall have had possession thereof, shall not satisfy the justice that he 
oanie lawfully by the same, he shall, on conviction by the justice, be liable to 
foe payment of such sum of money as is hereinbefore last mentioned.

XXVIII. And be it enacted, that if any person shall unlawfully and wilfully 
Set or use any snare or engine whatsoever, for the purpose of taking or killing 

j er> in any part of any forest, chace, or purlieu, whether such part be in- 
plosed or not, or in any fence or bank dividing the same from any land adjoin- 
iPgi or in any inclosed land where deer shall be usually kept, or shall unlaw- 
ully and wilfully destroy any part of the fence of any land where any deer 

jvall be then kept, every such offender, being convicted thereof before a jus- 
,lce of the peace, shall forfeit and pay such sum of money, not exceeding 
w®nty pounds, as to the justice shall seem meet.
. XXIX. And be it enacted, that if any person shall enter into any forest, 

j face, or purlieu, whether inclosed or not, or into any inclosed land where 
i ®.er shall be usually kept, with intent unlawfully to hunt, course, wound, 
“k snare, or carry away any deer, it shall be lawful for every person en- 
rusted with the care of such deer, and for any of his assistants, whether in his 

Presence or not, to demand from every such offender any gun, fire-arms, 
are, or engine in his possession, and any dog there brought for hunting, 

nursing, or killing deer, and in case such offender shall not immediately de- 
^er up the same, to seize and take the same from him in any of those respec- 

es't P*aces’ or> upon pursuit made, in any other place to which he may have 
therefrom, for the use of the owner of the deer; and if any such of- 

tb unlawfully beat or wound any person entrusted with the care of
t VtV^’ °r an'' "I his assistants, in the execution of any of the powers given 
tile lllsfact’ every such offender shall be guilty of felony, and, being convicted 
s;>„r i shall he liable to be punished in the same manner as in the case of 
Sltl>ple larceny. 1

XX. And be it enacted, that if any person shall unlawfully and wilfully in
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the night-time take or kill any hare or coney in any warren or ground lawfully 
used tor the breeding or keeping of hares or conies, whether the same be in
closed or not, every such offender shall be guilty of a misdemeanor, and, be
ing convicted thereof, shall be punished accordingly ; and if any person shall 
unlawfully and wilfully in the day-time take or kill any hare or coney in any 
such warren or ground, or shall at any time set or use therein any snare or 
engine for the taking of hares or conies, every such offender, being convicted 
thereof before a justice of the peace, shall forfeit and pay such sum of mo
ney, not exceeding five poinds, as to the justice shall seem meet: pro
vided always, that nothing herein contained shall affect any person taking 
or killing in the day-time any conies on any sea bank or river bank in the 
county of Lincoln, so far as the tide shall extend, or within one furlong of 
such bank.

XXXI. And he it enacted, That if any person shall steal any dog, or shall 
steal any beast or bird ordinarily kept in a state of confinement, not being the 
subject of larceny at common law, every such offender, being convicted 
thereof before a justice of the peace, shall for the first offence forfeit and pay 
over and above the value of the dog, beast, or bird, such sum of money, not 
exceeding twenty-pounds, as to the justice shall seem meet ; and if any person 
so convicted shall afterwards be guilty of any of the said offences, and shall 
be convicted thereof in like manner, every such offender shall be committed 
to the common gaol or bouse of correction, there to be kept to hard labour 
for such term, not exceeding twelve calendar months, as the convicting jus
tice shall think fit ; and if such subsequent conviction shall take place before 
two justices, they may further order the offender, if a male, to be once or 
twice publicly or privately whipped, after the expiration of four days from the 
time of such conviction.

XXXII. And be it enacted, That if any dog or any such beast, or the skin 
thereof, or any such bird, or any of the plumage thereof, shall be found in 
the possession or on the premises of any person by virtue of a search warrant, 
to be granted as hereinafter mentioned, the justice by whom such warrant was 
granted may restore the same respectively to the owner thereof ; and the per
son in whose possession or on whose premises the same shall be so found (such 
person knowing that the dog, lieast, or bird has been stolen, or that the skin is 
the skin of a stolen dog or beast, or that the plumage is the plumage of a stolen 
bird) shall, on conviction before a justice of the peace, be liable for the first 
offence to such forfeiture, and for every subsequent offence to such punish
ment, as persons convicted of stealing any dog, beast, or bird are hereinbe
fore made liable to.

XXXIII. And be it enacted, That if any person shall unlawfully and wil
fully kill, wound, or take any house dove or pigeon, under such circumstances 
as shall not amount to larceny at common law, every such offender, being 
convicted thereof before a justice of the peace, shall forfeit and pay, over and 
above the value of the bird, any sum not exceeding two pounds.

XXXIV. And be it enacted, That if any person shall unlawfully and wil
fully take or destroy any fish in any water which shall run through or be in 
any land adjoining or belonging to the dwelling-house of any person being the 
owner of such water, or having a right of fishery therein, every such offender 
shall be guilty of a misdemeanor, and, being convicted thereof, shall be punished 
accordingly; and if any person shall unlawfully and wilfully take or destroy, or 
attempt to take or destroy, any fish in any water not being, such as aforesaid, 
but which shall be private property, or in which there shall be any private 
right of fishery, every such offender, being convicted thereof before a justice 
ol the peace, shall forfeit and pay, over and above the value of the fish taken 
or destroyed (if any,) such sum of money, not exceeding five pounds, as to 
the justice shall seem meet : provided always, that nothing hereinbefore con
tained shall extend to any person angling in the day-time ; but if any person 
by angling in the day-time unlawfully and wilfully take or destroy, or at
tempt to take or destroy, any fish in any such water as first mentioned, he 
shall on conviction before a justice of the peace, forfeit and pay any sunt 
not exceeding five pounds; and if in any such water as last mentioned, 
he shall on the like conviction, forfeit and pay any sum not exceed
ing two pounds, as to the justice shall seem meet ; and if the boundary 
any parish, township, or vili shall happen to be in or by the side 
any such water as is hereinbefore mentioned, it shall be sufficient to prove
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that the offence was committed either in the parish, township, or viil named 
in the indictment or information, or in any parish, township, or vili adjoining 
thereto.

XXXV. And be it enacted, That if any person shall at any time be found 
fistino- ao-ainst the provisions of this act, it shall be lawful for the owner of 
the ground, water, or fishery where such offender shall be so found, his ser
vants, or any person authorized by him, to demand from such offender any 
rods, lines, hooks, nets, or other implements for taking or destroying fish, 
which shall then be in his possession, and in case such offender shall not imme
diately deliver up the same, to seize and take the same from him for the use 
of such owner : provided always, that any person angling in the day-time 
against the provisions of this act, from whom any implemements used by 
anglers shall be taken, or by whom the same shall be delivered up as atoresaid Tackle, ex' 
shall by the taking or delivering thereof be exempted from the payment ot empt rom 
any damages or penalty for such angling.

XXXVI. And be it enacted, That if any person shall steal any oysters or 
or oyster brood from any oyster bed, laying, or fishery, being the property 
of any other person, and sufficiently marked out or known as such, every 
such offender shall be deemed guilty of larceny, and, being convicted thereof, from Oyster 
shall be punished accordingly ; and if any person shall unlawfully and wilfully Beds, 
use any dredge, or any net, instrument, or engine whatsoever, within the lì- Dredging for 
mils of any such oyster fishery, for the purpose of taking oysters or oyster 
brood, although none shall be actually taken, or shall, with any net, instru
ment, or engine, drag upon the ground or soil of any such fishery, every such 
person shall be deemed guilty of a misdemeanor, and, being convicted thereof, 
shall be punished by fine or imprisonment, or both, as the court shall award; 
such fine not to exceed twenty pounds, and such imprisonment not to exceed 
three calendar months ; and it shall be sufficient in any indictment or informa
tion to describe, either by name or otherwise, the bed, laying, or fishery in 
Which any of the said offences shall have been committed, without stating the 
same to be in any particular parish, township, or vili : provided always, that prov;so, 
nothin» herein contained shall prevent any person from catching or fishing for 
any floating fish within the limits of any oyster fishery with any net, instru
ment, or engine adapted for taking floating fish only.

XXXVII. And be it enacted, That if any person shall steal, or sever with 
intent to steal, the ore of any metal, or any lapis calaminaris, manganese or 
toundick, or any wad, black cawke, or black lead, or any coal or cannel coal 
from any mine, bed, or vein thereof respectively, every such offender shall be 
guilty of felony, and being convicted thereof, shall be liable to be punished in 
the same manner as in the case of simple larceny.

XXXVIII. And he it enacted, That if any person shall steal, or shall cut, 
break, root up, or otherwise destroy or damage with intent to steal, the whole 
°r any part of any tree, sapling, or shrub, or any underwood, respectively 
growing in any park, pleasure ground, garden, orchard, or avenue, or in 
any ground adjoining or belonging to any dwelling-house, every such offender 
(in case the value of the article or articles stolen, or the amount of the in
jury done, shall exceed the sum of one pound) shall be guilty of felony, and 
being convicted thereof, shall be liable to be punished in the same manner 
as in the case of simple larceny ; and if any person shall steal, or shall cut, 
break, root up, or otherwise destroy or damage with intent to steal, the 
Whole or any part of any tree, sapling, or shrub, or any underwood, re
spectively growing elsewhere than in any of the situations hereinbefore men- 
tioned, every such offender (in case the value of the article or articles 
stolen, or the amount of the injury done, shall exceed the sum of five pounds) 
shall be guilty of felony, and, being convicted thereof, shall he liable to be 
punished in the same manner as in the case of simple larceny.

XXXIX. And be it enacted, That if any person shall steal, or shall cut Stealing 
break, root up, or otherwise destroy or damage with intent to steal the whole Trees, Shrubs, 
or any part of any tree, sapling, or shrub, or any underwood, wheresoever the &c. where- 
same may be respectively growing, the stealing of such article or articles, or soever grow- 
the injury done, being to the amount of a shilling at the least, every such of- 1
tender, being convicted before a justice of the peace, shall for the first offence jg punish-
orfeit and pay, over and above the value of the article or articles stolen, or 0nsum- 

the amount of the injury done, such sum of money, not exceeding five maryConvic- 
pounds, as to the justice shall seem meet; and if any person so convicted tion for First
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and Second afterwards be guilty of any of the said offences, and shall be convicted
Offence ; thereof in like maimer, every such offender shall for such second offence he 
Third Offence, committed to the common gaol or house of correction, there to he kept to hard 
Felony. _ labour for such term, not exceeding twelve calendar months, as the convicting 
See post, s. 66'. justice snail think fit ; and if such second conviction shall take place before two 
“ ' justices, they may further order the offender, if a male, to be once or twice pub

licly or privately whipped, after the expiration of four days from the time of 
such conviction; and if any person so twice convicted shall afterwards commit 
any of the said offences, such offender shall be deemed guilty of felony, and, 
being convicted thereof, shall be liable to be punished in the same manner as 
in the case of simple larceny.

XL. And be it enacted, That if any person shall steal, or shall cut, break, 
or throw down with intent to steal, any part of any live or dead fence, or any 
wooden post, pale, or rail set up or used as a fence, or any stile or gate, or 
any part thereof respectively, every such offender, being convicted before a 
justice of the peace, shall for the first offence forfeit and pay, over and above 
the value of the article or articles so stolen, or the amount of the injury 
done, such sum of money, not exceeding five pounds, as to the justice shall 
seem meet -, and if any person so convicted shall afterwards be guilty of any 
of the said offences, and shall be convicted thereof in like manner, every 
such offender shall be committed to the common gaol or house of correc
tion, there to be kept to hard labour for such term, not exceeding twelve ca
lendar months, as the convicting justice shall think fit; and if such subse
quent conviction shall take place before two justices, they may further order 
the offender, if a male, to be once or twice publicly or privately whipped, 
after the expiration of four days from the time of such conviction.

XLI. And be it enacted, Thai if the whole or any part of any tree, sapling, 
or shrub, or any underwood, or any part of any live or dead fence, or any 
post, pale, rail, stile, or gate, or any part thereof, being of the value of 
two shillings at the least, shall, by virtue of a search warrant, to be granted 
as hereinafter mentioned, be found in the possession of any person, or on the 
premises of any person, with his knowledge, and such person, being carried 
before a justice of the peace, shall not satisfy the justice that he came law
fully by the same, he shall on conviction by the justice forfeit and pay, over 
and above the value of the article or articles so found, any sum not exceedin'? 
two pounds.

XLII. And be it enacted, That if any person shall steal, or shall destroy or 
damage with intent to steal, any plant, root, fruit, or vegetable production, 
growing in any garden, orchard, nursery ground, hothouse, greenhouse, or 
conservatory, every such offender, being convicted thereof before a justice 
of the peace, shall, at the discretion of the justice, either be committed to 
the common gaol or house of correction, there to be imprisoned only, or to 
be imprisoned and kept to hard labour, for any term not exceeding six ca
lendar months, or else shall forfeit and pay, over and above the value of the 
article or articles so stolen, or the amount of the injury done, such sum of 
money, not exceeding twenty pounds, as to the justice shall seem meet ; and 
if any person so convicted shall afterwards commit any of the said offences, 
such offender shall be deemed guilty of felony, and, being convicted thereof, 
shall be liable to be punished in the same manner as in the case of simple 
larceny.

XLI1I. And be it enacted, That if any person shall steal, or shall destroy
’ timo ira nr! <1. ‘i__ j_j.__i.__1 _________ li.* i 1 _ j _ _ l _ j. ____J X*___il _ C_ _ .1
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vegetane pro- or damage with intent to steal, any cultivated root or plant used for the food
pti nn s nnr. _____ i . « ... v „ ............... 1 „ ,Auctions not of man or beast, or for medicine, or for distilling, or for dyeing, or for or 

in the course of any manufacture, and growing in any land, open or inclosed,growing in 
gardens, &c. not being a garden, orchard, or nursery ground, every such offender, being 

convicted before a justice of the peace, shall, at the discretion of the jus
tice, either be committed to the common gaol or house of correction, there 
to be imprisoned only, or to be imprisoned and kept to hard labour, for any 
term not exceeding one calendar month, or else shall forfeit and pay, over 

See post. s. 66 and above the value of the article or articles so stolen, or the amount of the 
& 67. injury done, such sum of money, not exceeding twenty shillings, as to the

justice shall seem meet, and in default of payment thereof, together with 
the costs, (it ordered,) shall he committed as aforesaid, for any term not ex
ceeding one calendar month, unless payment be sooner made; and if any 
person so convicted shall afterwards be guilty of any of the said offences, and
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shall be convicted thereof in like manner, every such offender shall be com
mitted to the common gaol or house of correction, there to be kept to hard 
labour for such term, not exceeding six calendar months, as the convicting 
Î astice shall think fit ; and if such subsequent conviction shall take place be
fore two justices, they may further order the offender, if a male, to he once 
or twice publicly or privately whipped, after the expiration of four days from 
the time of such conviction.

XLIV. And be it enacted, That if any person shall steal, or rip, cut, or Stealing glass, 
break with intent to steal, auv glass or wood-work belonging to any building wood-work, 
Whatsoever, or any lead, iroh,'copper, brass, or other metal, or any utensil orGxtures of 
or fixture, whether made of metal or other material, respectively fixed in or any kind from 
to any building whatsoever, or any thing made of metal fixed in any land 
being private property, or for a fence to any dwelling-house, gai den, or area,, 
or in any square, street, or other place dedicated to public use or ornament, 
every such offender shall be guilty of felony, and, being convicted thereof, 
shall be liable to he punished in the same manner as in the case of simple ar- 
ceny ; and in case of any such thing fixed in any square, street, or other like 
place, it shall not be necessary to allege the same to be the property of any
1 XLV. And, for the punishment of depredations committed by tenants and Tenants and 
lodgers, be it enacted, That if any person shall steal any chattel or fixture let lodgers smal
to he used by him or her in or with any house or lodging, whether the con- 
tract shall have been entered into by him or her, or by her husband, or by £oJeg or 
any person on behalf of him or her, or her husband, every such offender a»àrtments 
shall be guilty of felony, and, being convicted thereof, shall be liable to be ^et t0 them, 
punished in the same manner as in the case of simple larceny ; and in every 
such case of stealing any chattel it shall be lawful to prefer an indictment in 
the common form as for larceny, and in every such case of stealing any fix
ture to prefer an indictment in the same form as if the offender were not a te
nant or lodger, and in either case to lay the property in the owner or person
1CXLVL And, for the punishment of depredations committed by clerks and Clerks and 
servants in cases not punishable capitally, be it enacted, That if any clerk or servants steal- 
servant shall steal any chattel, money, or valuable security belonging to or m ing property 
the possession or power of his master, every such offender, being convicted of their mss- 
thereof, shall he liable, at the discretion of the Court, to be transported be- ters. 
yond the seas for any term not exceeding fourteen years nor less than seven 
years, or to be imprisoned for any term not exceeding three years, and, if a 
male, to be once, twice, or thrice publicly or privately whipped (if the Court 
shall so think fit) in addition to such imprisonment.

XLV1I. And, for the punishment of embezzlements committed by clerks Clerks or ser- 
and servants, he it declared and enacted, That if any clerk or servant,-or any vants receiv- 
person employed for the purpose or in the capacity ot a clerk or servant, ing any mo- 
shall, bv virtue of such employment, receive or take into his possession any ney, &c on 
chattel, money, or valuable security, for or in the name or on the account “j“ J*
°f his master, and shall fraudulently embezzle the same, or any part thereof, embezzj-‘ ;t 
every such offender shall be deemed to have feloniously stolen the same from shaU deem. 
his master, although such chattel, money, or security was not received into ed t0 have fe_ 
the possession of such master otherwise than by the actual possession ot his toniousiy 
clerk, servant, or other person so employed ; and every such odender, being stolen it. 
convicted thereof, shall be liable, at the discretion of the Court, to any of 
^he punishments which the Court may award as hcreinbefoie last men- 
tioned.

XLVIII. And, for preventing the difficulties that have been experienced in 
Ihe prosecution of the last mentioned offenders, be it enacted, That it shall 
he lawful to charge in the indictment and proceed against the offender for any ™e“t‘”a7D= 
number of distinct acts of embezzlement not exceeding three, which may ‘“reg;“dict. 
have been committed by him against the same master, within the space of six ment 
calendar months from the first to the last of such acts: and in every such in
dictment, except where the offence shall relate to any chattel, it shall be suf
ficient to allege the embezzlement to be of money, without specifying any 
particular coin or valuable security ; and such allegation, so far as regards As to allega
tile description of the property, shall be sustained, if the offender shall be tion and proof 
Proved to have embezzled any amount, although the particular species of of the proper

ty embezzled.

Distinct acts 
of embezzle-
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coin or valuable security of which such amount was composed shall not he 
proved ; or it he shall be proved to have embezzled any piece of coin or va
luable security, or any portion of the value thereof, although such piece of 
coin or valuable security may have been delivered to him in order that some 
part of the value thereof should be returned to the party delivering the same, 
and such part shall have been returned accordingly.

XÎ.1X. And, for the punishment of embezzlements committed by agents 
entrusted with property, be it enacted, That if any money, or security for 
the payment of money, shall be entrusted to any banker, merchant, broker, 
attorney, or other agent, with any direction in writing to apply such money, 
or any part thereof, or the proceeds or any part of the proceeds of such se
curity, for any purpose specified in such direction, and be shall, in violation 
of good faith, and contrary to the purpose so specified, in any wise convert 
to his own use or benefit such money, security, or proceeds, or any part 
thereof respectively, every such offender shall be guilty of a misdemeanor, 
and, being convicted thereof, shall be liable, at the discretion of the Court, 
to he transported beyond the seas for any term not exceeding fourteen years 
nor less than seven years, or to suffer such other punishment by fine or im
prisonment, or l)y both, as the court shall award ; and if any chattel or va
luable security, or any power of attorney for the sale or transfer of any share 
or interest in any public stock or fund, whether of this kingdom, or of Great 
Britain or of Ireland, or of any foreign state, or in any fund of any body 
corporate, company or society, shall he entrusted to any banker, merchant, 
broker, attorney or other agent, for safe custody, or for any special purpose, 
without any authority to sell, negotiate, transfer, or pledge, and he shall, in 
Violation of good faith, and contrary to the object or purpose for which such 
chattel, security, or power of attorney shall have been entrusted to him, sell, 
negotiate, transfer, pledge, or in any manner convert to his own use or benefit 
such chattel or security, or the proceeds of the same, or any part thereof, or 
the share or interest in the stock or fund to which such power of attorney 
shall relate, or any part thereof, every such offender shall be guilty of a mis
demeanor, and being convicted thereof, shall be liable, at the discretion of the 
Court, to any of the punishments which the Court may award, as herein
before last mentioned.

1. Provided always, and be it enacted, That nothing hereinbefore contained 
relating to agents shall affect any trustee in or under any instrument whatever, 
or any mortgagee of any property, real or personal, in respect of any act done 
by such trustee or mortgagee in relation to the property comprised in or 
affected by any such trust or mortgage; nor shall restrain any banker, mer
chant, broker, attorney, or other agent, from receiving any money which shall 
be or become actually due and payable upon or by virtue of any valuable se
curity, according to the tenor and effect thereof, in such manner as he might 
have done if this act had not been passed ; nor for selling, transferring, or 
otherwise disposing of any securities or effects in his possession, upon which he 
shall have any lien, claim, or demand entitling him by law so to do, unless 
such sale, transfer, or other disposal shall extend to a greater number or part 
of such securities or effects than shall be requisite for satisfying such lien, 
claim, or demand.

bb And be it enacted, That if any factor or agent entrusted, for the purpose 
of sale, with any goods or merchandize, or entrusted with any bill of lading, 
warehouse keeper’s or wharfinger’s certificate, or warrant or order for delivery 
of goods or merchandize, shall, for his own benefit and in violation of good 
faith, deposit or pledge any such goods or merchandize, or any of the said 
documents, as a security for any money or negotiable instrument borrowed or 
received by such factor or agent, at or before the time of making such deposit 
or pledge, of intended to be thereafter borrowed or received, every such of
fender shall be guilty of a misdemeanor, and, being convicted thereof, shall 
be liable, at the discretion of the Court, to be transported beyond the seas for 
any term not exceeding fourteen years nor less than seven years, or to suffer 
such other punishment by tine and imprisonment, or by both, as the Court 
shall award ; but no such factor or agent shall be liable to any prosecution 
for depositing or pledging any such goods or merchandize, or any of the said 
documents, in case the same shall not be made a security for or subject to the 
payment of any greater sum of money than the amount which, at the time of
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such deposit or pledge, was justly due and owing to such factor or agent from 
his principal, together with the amount of any bill or bills of exchange drawn 
by or on account of such principal, and accepted by such factor or agent.

III. Provided always, and be it enacted, That nothing in this act contained, 
nor any proceeding, conviction, or judgment to be had or taken thereupon, 
against any banker, merchant, broker, factor, attorney, or other agent as 
aforesaid, shall prevent, lessen, or impeach any remedy at law or in equity 
which any party aggrieved by any such offence might or would have had if 
this act had not been passed ; but nevertheless the conviction of any such of
fender shall not be received in evidence in any action at law or suit in equity 
against him ; and no banker, merchant, broker, factor, attorney, or other 
%gent as aforesaid, shall be liable to be convicted by any evidence whatever as 
an offender against,this act, in respect of any act done by him, if he shall at 
any time previously to his being indicted for such offence have disclosed such 
act, on oath, in consequence of any compulsory process of any court of law or 
equity in any action, suit, or proceeding which shall have been bona fide in
stituted by any party aggrieved, or if he shall have disclosed the same in any 
examination or deposition before any commissioners of bankrupt.

Lilt. And whereas a failure of justice frequently arises from the subtle dis
tinction between larceny and fraud ; for remedy thereof he it enacted, That if 
any person shall by any false pretence obtain from any other person any 
chattel, money, or valuable security, with intent to cheat or defraud any per
son of the same, every such offender shall be guilty of a misdemeanor, and, 
being convicted thereof, shall be liable, at the discretion of the Court, to be 
transported beyond the seas for the term of seven years, or to suffer such other 
Punishment, by fine or imprisonment, or by both, as the Court shall award ; 
Provided always, that if upon the trial of any person indicted for such misde
meanor it shall be proved that he obtained the property in question in any 
Such manner as to amount in law to larceny, he shall not by reason thereof be 
entitled to be acquitted of such misdemeanor ; and no such indictment shall 
ue removeable by certiorari ; and no person tried for such misdemeanor shall 
"o liable to be afterwards prosecuted for larceny upon the same facts.
.h! V. And, with regard to receivers of stolen property, be it enacted, That

any person shall receive any chattel, money, valuable security, or other 
Property whatsoever, the stealing or taking whereof shall amount to a felony, 
either at common law, or by virtue of this act, such person knowing the same 

nave been feloniously stolen or taken, every such receiver shall be guilty of
-elony, and may 1

or for a substantive felony, and in the latter case, whether the principal 
,f: °n shall or shall not have been previously convicted, or shall or shall not 
1,6 amenable to justice ; and every such receiver, howsoever convicted, shall 

e liable, at the discretion of the Court, to be transported beyond the seas for 
n.y term not exceeding fourteen years, nor less than seven years, or to be im- 

Pfisoned for any term not exceeding three years, and, if a male, to be once, 
tT,cf' ,or thrice, publicly or privately whipped (if the Court shall so think fit) 
^addition to such imprisonment : provided always, that no person,howsoever 

led for receiving as aforesaid, shall be liable to be prosecuted a second time 
l'the same offence.

_ j - And be it enacted, that if any person shall receive any chattel, money, 
jj^uahle security, or other property whatsoever, the stealing, taking, obtain- 

S, or converting whereof is made an indictable misdemeanor by this act, 
0l, Person knowing the same to have been unlawfully stolen, taken, obtained, 
he f°i1.vei"ted, every such receiver shall be guilty of a misdemeanor, and may 

'«dieted and convicted thereof, whether the person guilty of the principal 
shall meanor shall or shall not have been previously convicted thereof, or 
c ,or. shall not he amenable to justice; and every such receiver shall, on 
the VlCt*°n’ h® liable, at the discretion of the Court, to be transported beyond 
Cee ?.eas f°r the term of seven years, or to be imprisoned for any term not ex- 
Vaf ,lnS two years, and, if a male, to be once, twice, or thrice publicly or pri- 
üig y whipped (if the Court shall so think fit) in addition to such imprison-

vahM l he it enacted, That if any person shall receive any chattel, money, 
heei^f ,e SCC,!ntvv’ or °ther property whatsoever, knowing the same to have 
Such eloniousiy or unlawfully stolen, taken, obtained, or converted, every 

person, whether charged as an accessory after the fact to the felony, or

be indicted and convicted either as an accessory after the
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with a substantive felony, or with a misdemeanor only, may be dealt with, in
dicted tried, and punished in any county or place in which he shall have or 
shall have had any such property in his possession, or in any county or place 
in which the party guilty of the principal felony or misdemeanor may by law 
be tried, in the same manner as such receiver may be dealt with, indicted, tried, 
and punished in the county or place where he actually received such property.

LVII. And, to encourage the prosecution of offenders, be it enacted, That 
>f any person, guilty of any such felony or misdemeanor as aforesaid, in steal
ing, taking, obtaining, or converting, or in knowingly receiving any chattel, 
money, valuable security, or other property whatsoever, shall be indicted for 
any such offence, by or on the behalf of the owner of the property, or his 
executor or administrator, and convicted thereof, in such case the property 
shall be restored to the owner or his representative ; and the Court, before 
whom any such person shall be so convicted, shall have power to award from 
from time to time writs of restitution for the said property, or to order the 
restitution thereof in a summary manner : provided always, that if it shall 
appear before any award or order made that any valuable security shall have 
been bon&fide paid or discharged by some person or body corporate liable to 
the payment thereof, or being a negotiable instrument shall have been bonâ 
fide taken or received by transfer or delivery, by some person or body corpo
rate, for a jlist and valuable consideration, without any notice, or without any 
reasonable cause to suspect that the same had by any felony or misdemeanor 
been stolen, taken, obtained, or converted as aforesaid, in such case the Court 
shall not award or order the restitution of such security.

LVIII. And be it enacted, That every person who shall corruptly take any 
money or reward, directly or indirectly, under pretence or upon account of 
helping any person to any chattel, money, valuable security, or other property 
whatsoever, which shall by any felony or misdemeanor have been stolen, taken, 
obtained, or converted as aforesaid, shall (unless he cause the offender to be 
apprehended and brought to trial for the same) be guilty of felony, and, being 
convicted thereof, shall be liable, at the discretion of the Court, to be trans
ported beyond the seas for life, or for any term not less than seven years, or to 
he imprisoned for any term not exceeding four years, and, if a male, to be 
once, twice, or thrice publicly or privately whipped (if the Court shall so think 
fit) in addition to such imprisonment.

L1X. And be it enacted, That if any person shall publicly advertise a reward 
for the return of any property whatsoever which shall have been stolen or lost, 
and shall in such advertisement use any words purporting that no questions 
will be asked, or shall make use of any words in any public advertisement pur
porting that a reward will be given or paid for any property which shall have 
been stolen or lost, without seizing or making any enquiry after the person 
producing such property, or shall promise or offer in any such public adver
tisement to return to any pawnbroker or other person who may have bought 
or advanced money by way of loan upon any property stolen or lost, the 
money so paid or advanced, or any other sum of money or reward for the re
turn of such property, or if any person shall print or publish any such adver
tisement, in any of the above cases every such person shall forfeit the sum of 
fifty pounds for every such offence, to any person who will sue for the same 
by action of debt, to be recovered with full costs of suit.

EX. And be it enacted, that where the stealing or taking of any property 
whatsoever is by this act punishable on summary conviction, either for every 
offence, or for the first and second offence only, or for the first offence only, 
any person who shall receive any such property, knowing the same to be un
lawfully come by, shall, on conviction thereof before a justice of the peace, 
he liable, for every first, second, or subsequent offence of receiving, to the 
same forfeiture and punishment to which a person guilty of a first, second, or 
subsequent offence of stealing or taking such property is by this act made 
liable. °

LXI. And be it enacted, that in the cases of every felony punishable under 
this act, every principal in the second degree, and every accessory before the 
fact, shall be punishable with death or otherwise, in the same manner as the 
principal in the first degree is by this act punishable ; and every accessory after 
the fact to any felony punishable under this act (except only a receiver of 
stolen property) shall on conviction be liable to he imprisoned for any term 
not exceeding two years ; and every person, who shall aid, abet, counsel, or
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Procure the commission of any misdemeanor punishable under this act, shall 
he liable to be indicted and punished as a principal offender.

IXII. And he it enacted, that if any person shall aid, abet, counsel, or pro
cure the commission of any offence which is by this act punishable on sum
mary conviction, either for every time of its commission, or for the first and 
econd time only, or for the first time only, every such person shall, on coll
ection before a justice of the peace, he liable, for every first, second, or sub
sequent offence of aiding, abetting, counselling, or procuring, to the same 
forfeiture and punishment to which a person guilty of a first, second, or sub
sequent offence, as a principal offender, is by this act made liable.

LXIII. And, for the more effectual apprehension and discovery of all of
fenders punishable under this act, be it enacted, that any person found com- 
1111 Iting any offence punishable, either upon indictment or upon summary 
conviction, by virtue of this act, except only the offence of angling in the day- 
„lrne> may he immediately apprehended without a warrant by any peace of
ficer, or by the owner of the property on or with respect to which the offence 
snail be committed, or by his servant or any person authorized by him, and 
orthwith taken before some neighbouring justice of the peace, to be dealt 

fi'Uh according to law; and if any credible witness shall prove, upon oath be- 
.ore a justice of the peace, a reasonable cause to suspect that any person has 
fit his possession or on his premises any property whatsoever, on or with re
spect to which any such offence shall have been committed, the justice may 
Scant a warrant to search for such property, as in the case of stolen goods'; 
and any person, to whom any property shall be offered to be sold, pawned, or 

elivered, if he shall have reasonable cause to suspect that any such offence 
fias been committed on or with respect to such property, is hereby authorized, 
. if in his power, is required to apprehend and forthwith to carry before a 
■Justice of the peace the party offering the same, together with such property, 
to he dealt with according to law.

LXIV. Anil be it enacted, that the prosecution for every offence punishable 
?n summary conviction under this act shall be commenced within three ca
lendar months after the commission of the offence, and not otherwise ; and 
he evidence of the party aggrieved shall he admitted in proof of the offence, 

'".u also the evidence of any inhabitant of the county, riding, or division in 
p fich the offence shall have been committed, notwithstanding any penalty or 
0r'citure incurred by the offence may be payable to the general rate of such 
""fit?, riding, or division.

Sy v- -And, for the more effectual prosecution of all offences punishable on 
' 1mnsary conviction under this act, be it enacted, that where any person shall 
tyj.^harged, on the oath of a credible witness, before any justice of the peace 
at. ,?ny such offence, the justice may summon the person charged to appear 
y a fi'ue and place to be named in such summons, and, if he shall not appear 
pRr°rc Ihen (upon proof of the due service of the summons upon such
Ug Slin’ hv delivering the same to him personally, or by leaving the same at his 
the1 1>lace ahode) the justice may either proceed to hear and determine 
hi'ir|C^Se exV,lrtei or issue his warrant for apprehending such person, and 
hej-',1’111» him before himself or some other justice of the peace, or the justice 
an °re whom the charge shall be made may (if he shall so think fit,) without 
^Previous summons (unless where otherwise specially directed,) issue such 
hin,r '?/’an(! the justice before whom the person charged shall appear to be

l'y i s^la** proceed to hear and determine the case.
Upy And, with regard to the application of all forfeitures and penalties 
filon1 !Umnr!ary convictions under this act, be it enacted, that every sum of 
or fih'ch shall he forfeited for the value of any property stolen or taken, 
eacn>r t le a,fiount of any injury done, (such value or amount to be assessed in 
knowCaSC ^ the convicting justice,) shall be paid to the party aggrieved, if 
fenc n’ except where such party shall have been examined in proof of the of- 
be aniiVn that case> or where the party aggrieved is unknown, such sum shall 
Posed • led 111 the saine manner as a penalty ; and every sum which shall be im- 
or ail,aS a Penalty by any justice of the peace, whether in addition to such value 
or to = Unt’ or otherwise, shall he paid to someone of the overseers of the poor, 
Place inm<j officer (as the justice may direct) of the parish, township, or
or 0«j the offence shall have been committed, to be by such overseer
division6*' ''"'i - °,vcr io the use of the general rate of the county, riding, or 

in which such parish, township, or place shall be situate, whether the
E
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same shall or shall not contribute to such general rate : provided always, that 
where several persons shall join in the commission of the same offence, and 
shall, upon conviction thereof, each be adjudged to forfeit a sum equivalent 
to the value of the property or to the amount of the injury, in every such case 
no further sum shall be paid to the party aggrieved than that which shall he 
forfeited by one of such offenders only ; and the corresponding sum or sums 
forfeited by the other offender or offenders shall be applied in the same manner 
as any penalty imposed by a justice of the peace is hereinbefore directed to 
be applied. " . ,

LXVII. And be it enacted, that in every case of a summary conviction un
der this act, where the sum which shall be forfeited for the value of the pro- 
perty stolen or taken, or for the amount of the injury done, or which shall be 
imposed as a penalty by the justice, shall not be paid, either immediate V 
after the conviction, or within such period as the justice shall, at the time o 
the conviction, appoint, it shall be lawful for the convicting justice (unless 
where otherwise specially directed) to commit the offender to the common 
gaol or house ol" correction, there to be imprisoned only, or to be imprisone 
and kept to hard labour, according to the discretion of the justice, for any 
term not exceeding two calendar months, where the amount of the sum for
feited, or of the penalty imposed, or of both, (as the case may he,) together 
with the costs, shall not exceed five pounds; and for any term not exceeding 
four calendar months, where the amount with costs shall not exceed ten 
pounds; and for any term not exceeding six calendar months, in any other 
case; the commitment to be determinable in each of the cases aforesaid upon 
payment of the amount and costs. t

LXVIII. Provided always, and be it enacted, that where any person shall 
be summarily convicted before a justice of the peace of any offence againsj 
this act, and it shall be a first conviction, it shall be lawful for the justice,1 
he shall so think fit, to discharge the offender from his conviction, upon hi 
making such satisfaction to the party aggrieved for damages and costs, 01 

either of them, as shall be ascertained by the justice.
LXIX. And be it enacted, that it shall be lawful for the King’s Majesty to 

extend his royal mercy to any person imprisoned by Virtue of this act, at 
though he shall be imprisoned for nonpayment of money to some party other 
than the crown.

LXX. And be it enacted, that in case any person convicted of any offence 
punishable upon summary conviction by virtue of this act, shall have paid the 
sum adjudged to he paid, together with costs, under such conviction, or shall 
have received a remission thereof from the crown, or shall have suffered the 
imprisonment awarded for nonpayment thereof, or the imprisonment adjudge 
in the first instance, or shall have been discharged from his conviction in the 
manner aforesaid, in every such case he shall be released from all further 01 
other proceedings for the same cause. ,

LXXI. And be it enacted, that the justice before whom any person shall *>e 
convicted of any offence against this act may cause the conviction to be drawn 
lip in the following form of words, or in any other form of words to the sana 
effect, as the case shall require ; videlicet,

‘ BE it remembered, that on the day of in the yen’
' of our Lord at in the county of Î
' [or riding, division, liberty, city, &c., as the case may be,] A. O. is convicte 
1 before me J. P„ one of his Majesty’s justices of the peace for the said county 
‘ [or riding, &c.,] for that he the said A. 0. did [specify the offence, and the 
1 time and place when and where the same was committed, as the case may he- 
‘ and on a second conviction state the first conviction ;] and I the said J- 
1 adjudge the said A. 0. for his said offence to he imprisoned in the ,
' [or, to be imprisoned in the and there kept to hard labour J
1 for the space of [or, I adjudge the said A. 0. for his said 0*'
‘ fence to forfeit and pay [here state the penalty actually ih1'
1 posed, or state the penalty, and also the value of the articles stolen, or th 
1 amount of the penalty, and also the value of the articles stolen, or 
1 amount of the injury done, as the case may be,] and also to pay the sum ?
1 for costs, and in default of immediate payment of the sa*
< sums, to he imprisoned in the [or to he imprisoned in »*
‘ and there kept to hard labour] for the space of
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Unless the said suras shall be sooner paid ; [or, and l order that the said sums 
sha!I be paid by the said A. O. on or before the day of ;]
and I direct that the said sum of _ [t. e. the penalty only] shall be
Paid to of aforesaid, in which the said offence was
pommitted, to he by him applied according to the directions of the statute 
!n that case made and provided ; [or that the said sum of [j. e. the
Penalty] shall be paid to, &c. [as before,] and that the said sum of 
U' e. the value of the articles stolen, or the amount of the injury done] shall 
ae paid to C. D. [the party aggrieved, unless he is unknown or has been exa
mined in proof of the offence, in which case state that fact, and dispose of the 
whole like the penalty, as before;] and I order that the said som of 
j°r costs shall be paid to [the complainant.] Given under my
band and seal, the day and year first above mentioned.’ 
bXXlt. And be it enacted, That in all cases where the sum adjudged to be 

*md on any summary conviction shall exceed five pounds, or the imprisonment 
h,.Jf'ldScd shall exceed one calendar month, or the conviction shall take place 
Jdore one justice only, any person, who shall think himself aggrieved by any

Appeal.

sUch, conviction, may appeal to the next court of general or quarter sessions 
jj lch shall he holden not less than twelve days after the day of such convic- 

the county, riding, or division wherein the cause of complaint shall 
|/u e arisen ; provided that such person shall give to the complainant a no
th?'” wr‘ting of such appeal, and of the cause and matter thereof, within 
s r®e days after such conviction, and seven clear days at the least before 
e p sessions, and shall also either remain in custody until the sessions, or 

ter into a recognizance with two sufficient sureties before a justice of the 
*ce, conditioned personally to appear at the said sessions and to try such 

Ppeal, and to abide the judgment of the court thereupon, and to pay such 
sts as shall be by the court awarded ; and upon such notice being given,and

shallsuch recognizance being entered into, the justice, before whom the same
he entered into, shall liberate such person if in custody ; and the court

J- such sessions shall hear and determine the matter of the appeal, and shall 
S| ak<: such order therein, with or without costs to either party, as to the court 
0j,all seem meet: and in case of the dismissal of the appeal, or the affirmance 
igjwe conviction,shall order and adjudge the offender to be punished accord- 
Heh to the conviction, and to pay such costs as shall be awarded, and shall, if 

cessary, issue process for enforcing such judgment.
On And be it enacted, That no such conviction or adjudication made
CewPpeal therefrom shall be quashed for want of form, or be removed by 
n0 'orari or otherwise into any of his Majesty’s superior courts of record ; and 
parant of commitment shall be held void by reason of any defect therein, 
goo, ed it he therein alleged that the party has been convicted, and there be a 

LXvnC* va^'(l conviction to sustain the same, 
an y v And be it enacted, That every justice of the peace, before whom 
tl1(f llerson shall be convicted of any offence against this act, shall transmit 
h0|cjC°llviction to the next court of general or quarter sessions which shall he 
tej V? *<>r ike county or place wherein the offence shall have been commit- 
ari(f t lere to be kept by the proper officer among the records of the court ; 
oflfg uP°n any indictment or information against any person for a subsequent 
c°u ,ce’ a copy of such conviction, certified by the proper officer of the 
C0Dv-’.°r proved to be a true copy, shall be sufficient evidence to prove a 

; 1011 f°r the former offence, and the conviction shall be presumed to 
ty\??U ^"appealed against, until the contrary be shewn, 

act j : • And, for the protection of persons acting in the execution of this 
any y, e, A enacted, That ail actions and prosecutions to he commenced against 
in the ISOn i°r any thing done in pursuance of this act shall be laid and tried 
calend?ounty where the fact was committed, and shall be commenced within six 
x'Titin<?r P011*8 after the fact committed and not otherwise ; and notice in 
*®ndan! °* Suck action, and of the cause thereof, shall be given to the de- 
%nd jn one calendar month at least before the commencement of the action, 
this a j^y Such action the defendant may plead the general issue, and give 
an«J n0 ? . [he special matter in evidence at any trial to be had thereupon ; 
shall jy, P aint‘ff shall recover in any such action if tender of sufficient amends 
hi one y Z iii'11 raade before such action brought, or if a sufficient sum of 
hehalf nf., lave been paid into court after such action brought, by or on 

1 the defendant; and if a verdict shall pass for the defendant, or the 
Æ g
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plaintiff shall become nonsuit, or discontinue any such action after isso® 
joined, or if, upon demurrer or otherwise, judgment shall be given agains 
the plaintiff", the defendant shall recover his full costs as between attorney 
and client, and have the like remedy for the same as any defendant hath b) 
law in other cases; and though a verdict shall be given for the plaintiff in a nJ 
such action, such plaintiff shall not have costs against the defendant, unies 
the judge before whom the trial shall be shall certify his approbation of in
action, and of the verdict obtained thereupon.

LXXVI. Provided always, and be it enacted, That nothing in this act col 
tained shall extend to Scotland or Ireland, except as follows ; (that is to say.' 
that, if any person, having stolen or otherwise feloniously taken any chatte . 
money, valuable security, or other property whatsoever, in any one part o 
the United Kingdom, shall afterwards have the same property in his posses
sion in any other part of the United Kingdom, he may be dealt with, indic^ 
ed, tried, and punished for larceny or theft in that part of the United Kin»' 
dom where he shall so have such property, in the same manner as if he h» 
actually stolen or taken it in that part ; and if any person in any one part 
the United Kingdom shall receive or have any chattel, money, valuable se 
curity, or other property whatsoever, which shall have been stolen or other 
wise feloniously taken in any other part of the United Kingdom, such perso' 
knowing the said property to have been stolen or otherwise feloniously taken, 
he may be dealt with, indicted, tried, and punished for such offence in th& 
part of the United Kingdom where he shall so receive or have the said pW 
perty, in the same manner as if it had been originally stolen or taken in tha 
part.

LXXYII. And be it enaated, That where any felony or misdemeanor 
nishable under this act, shall he committed within the jurisdiction of the A1 
miralty of England, the same shall he dealt with, enquired of, tried, and . 
termined in the same manner as any other felony or misdemeanor commi 
within that jurisdiction.

7 & 8 Gao. IV. c. 30.

An act for consolidating and amending the Laws in England relatif 
to malicious Injuries to Property. [21 st June, 1827-J

Whereas various statutes now in force in that part of the United King^W 
called England, relative to malicious injuries to property, are by an act ot 
present session of Parliament repealed, from and after the last day ot J 
in the present year, except as to offences committed before or upon that 
and it is expedient that the provisions contained in those statutes should 
amended and consolidated into this act, to take effect at the same time as 
said repealing act: be it therefore enacted by the king’s most excellent * 
jesty, by and with the advice and consent of the lords spiritual and 
poral, and commons, in this present Parliament assembled, and by the a.u 
rity of the same, That this act shall commence on the first day of July 111 
present year. , . „]y

H. And be it enacted, That if any person shall unlawfully and mahcip11 j 
set fire to any church or chapel, or to any chapel for the religious worship 
persons dissenting from the united church of England and Ireland, duly 
gistered or recorded, or shall unlawfully and maliciously set fire to any ho' 
stable, coach-house, cut-house, warehouse, office, shop, mill, malt-1") ^ 
hop-oast, barn, or granary, or to any building or erection used in carry 
on any trade or manufacture, or any branch thereof, whether the sam^ 
any of them respectively shall then be in the possession of the offender, j 
the possession of any other person, with intent thereby to injure or del ‘
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any person, every such offender shall be guilty of felony, and, being cou- 
v'cted thereof, shall suffer death as a felon.

III. And be it enacted, That if any person shall unlawfully and maliciously 
Cl,t, break, or destroy, or damage with intent to destroy or to render useless, 
any goods or article of silk, woollen, linen, or cotton, or of any one or more 

those materials mixed with each other, or mixed with any other material, 
?r any framework-knitted piece, stocking, hose, or lace respectively, being 
ln the loom or frame, or on any machine or engine, or on the rack or tenters, 
_0r in any stage, process, or progress of manufacture ; or shall unlawfully 
and maliciously cut, break, or destroy, or damage with intent to destroy or to 
render useless, any warp or shute of silk, woollen, linen, or cotton, or of any 
0,le or more of those materials mixed with each other, or mixed with any other 
material, or any loom, frame, machine, engine, rack, tackle, or implement, 
’’'«ether fixed or moveable, prepared for or employed in carding, spinning, 
«rowing, weaving, fulling, shearing, or otherwise manufacturing or preparing 

?“y such goods or articles ; or shall by force enter into any house, shop, build- 
3ng, or place, with intent to commit any of the offences aforesaid, every such 
offender shall be guilty of felony, and, being convicted thereof, shall be lia- 

1 e* at the discretion of the court, to be transported beyond the seas for life, 
for any term not less than seven years, or to be imprisoned for any term 

<*t exceeding four years; and, if a male, to be once, twice, or thrice pub- 
icly or privately whipped (if the court shall so think fit), in addition to such 

imprisonment,
Vi. And be it enacted, That if any person shall unlawfully and maliciously 

break, or destroy, or damage with intent to destroy or to render useless, 
''ny threshing machine, or any machine or engine, whether fixed or moveable, 
jffepared for or employed in any manufacture whatsoever, (except the manu
ature of silk, woollen, linen, or cotton goods, or goods of any one or more 

°t those materials mixed with each other, or mixed with any other material, 
°.r any framework-knitted piece, stocking, hose, or lace,) every such offender 
pill be guilty of felony, and, being convicted thereof, shall be liable at the 
^'scretion of the court, to be transported beyond the seas for the term of seven 
pars, or to be imprisoned for any term not exceeding two years; and, if a 
Jble, to be once, twice, or thrice publicly or privately whipped (if the Court 

‘'(I so think fit,) in addition so such imprisonment. 
s I • And he it enacted, that if any person shall unlawfully and maliciously 
of f i t0 any mme of coal or cannel coal, every such offender shall be guilty 

felony, and, being convicted thereof, shall suffer death as a felon. 
c i ■ And be it enacted, that if any person shall unlawfully and maliciously 
», llSe any water to be conveyed into any mine, or into any subterraneous 
^ssage communicating therewith, with intent thereby to destroy or damage 
int. ni*ne> or to hinder or delay the working thereof, or shall, with the like 
ty^bf’ unlawfully and maliciously pull down, fill up, or obstruct any airway, 
offe7ay, drain, pit, level, or shaft of or belonging to any mine, every such 
h|J'n< er shall be guilty of felony, and, being convicted thereof, shall be ha
ter' a* discretion of the Court, to be transported beyond the seas for the 
yeJ° of seven years, or to be imprisoned for any term not exceeding two 
Mlirs and, if a male, to be once, twice, or thrice publicly or privately 
proPPod(ifthe Court shall so think fit,) in addition to such imprisonment ; 
'hui ' ^ always, that this provision shall not extend to any damage committed 
ky ‘cr ground by any owner of any adjoining mine in working the same, or 
yy Person duly employed in such working. 

pup T' And be it enacted, that if any person shall unlawfully and maliciously 
any ,0wn °r destroy, or damage with intent to destroy or to render useless, 
°r u tea,n-Ungine or other engine for sinking, draining, or working any mine, 
Inin,"! sfaith, building, or erection used in conducting the business of any 
Uiine’ 0I| an! bridge, waggonway, or trunk for conveying minerals from any 
trunk ^bother such engine, staith, building, erection, bridge, waggonway, or 
guilty r completed or in an unfinished slate, every such offender shall be 
bullish ° le onI ’ and, being convicted thereof, shall be liable to any of the 

Vll.-pts which the Court may award, as hereinbefore last mentioned. 
SeUib]P i i ™ *)e 't enacted, that if any persons, riotously and tumultuously as- 
Xvitty J- togetber to the disturbance of the public peace, shall unlawfully and 
Or dest1Ce uemolish, pull down, or destroy, or begin to demolish, pull down, 

,0y, any church or chapel, or any chapel for the religious worship of
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persons dissenting from the united church of England and Ireland, duly re
gistered or recorded, or any house, stable, coach-house, outhouse, warehouse, 
office, shop, mill, maltho use, hop oast, barn, or granary, or any building or 
erection used in carrying on any trade or manufacture, or any branch thereof, 
or any machinery, whether fixed or moveable, prepared for or employed io 
any manufacture, or in any branch thereof, or any steam engine or other en
gine for sinking, draining, or working any mine, or any staith, building, of 
erection used in conducting the business of any mine, or any bridge, waggon- 
way, or trunk for conveying minerals from any mine, every such offender 
shall be guilty of felony, and, being convicted thereof, shall suffer death as a 
felon.

IX. And be it enacted, that if any person shall unlawfully and maliciously 
set fire to, or in anywise destroy any ship or vessel, whether the same be com
plete or in an unfinished state, or shall unlawfully and maliciously set fire to, 
cast away, or in anywise destroy any ship or vessel, with intent thereby to 
prejudice any owner or part owner of such ship or vessel, or of any goods on 
board the same, or any person that hath underwritten or shall underwrite any 
policy of insurance upon such ship or vessel, or on the freight thereof, or 
upon any goods oil board the same, every such offender shall be guilty of ffi" 
iony, and, being convicted thereof, shall suffer death as a felon.

X. And be it enacted, that if any person all unlawfully and maliciously da
mage, otherwise than by fire, any ship or vessel, whether complete or in an 
unfinished state, with intent to destroy the same, or to render the same use
less, every such offender shall be guilty of felony, and, being convicted there
of, shall be .iable, at the discretion of the Court, to be transported beyond the 
seas for tile term of seven years, or to be imprisoned for any term not exceed
ing two years; and, if a male, to be once, twice, or thrice publicly or pri
vately whipped (if the Court shall so think fit,) in addition to such imprison
ment.

XI. And be it enacted, that if any person shall exhibit any false light 01 
signal, with intent to bring any ship or vessel into danger, or shall unlawfully 
and maliciously do any thing tending to the immediate loss or destruction o1 
any ship or vessel in distress, or destroy any part of any ship or vessel which 
shall he in distress, or wrecked, stranded, or cast on shore; or any goods, mer
chandize, or articles of any kind belonging to such ship or vessel, or shall by 
force prevent or impede any person endeavouring to save his life from sud1 
ship or vessel, (whether he shall be on hoard or shall have quitted the same.) 
every such offender shall be guilty of felony, and being convicted thereof, 
shall suffer death as a felon.
i ,And enacted, that if any person shall unlawfully and maliciously 
bieak down or cut down any sea bank or sea wall, or the bank or wall of 
r'vt:ri canal, or marsh, whereby any lands shall he overflowed or damaged, °r 
snail be in danger of being so, or shall unlawfully and maliciously thro^ 
down, level, or otherwise destroy any lock, sluice, floodgate, or other work 
on any navigable river or canal, every such offender shall be guilty of felon)', 
and, being convicted thereof, shall be liable, at the discretion of the Court, to 
be transported beyond the seas for life, or for any term not less than seven 
years, or to be imprisoned for any term not exceeding four years ; and, if * 
male, to be once, twice, or 'thrice publicly or privately whipped (if the Coi]i 
shall so think fit,) in addition to such imprisonment; and if any person shm 
unlawfully and maliciously cut off, draw up, or remove any piles, chalk, 1,1 
other materials fixed in the ground and used for securing any sea bank or 
wall or the bank or wail of any river, canal, or marsh, or shall unlawfully 11. 
maliciously open or draw up any floodgate, or do any other injury or m>5' 
chief to any navigable river or canal, with intent and so as thereby to obstrue 
or prevent the carrying on, completing, or maintaining the navigation thereon 
CueifV.SUri'offender shall be guilty of felony, and, being convicted thereof 
shall be liable, at the discretion of the Court, to be transported beyond th 
seas tor the term of seven years, or to be imprisoned for any term not ex
ceeding two years ; and, if a male, to be once, twice, or thrice publicly 
privately whipped (if the Court shall so think fit,) in addition to such imp1"1' 
son ment.

XIII. And be it enacted, that if any person shall unlawfully and maliciously 
pull down or in anywise destroy any public bridge, or do any injury with 1,1 
tent and so as thereby to render such bridge or any part thereof dangerous c

2
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’^passable, every such offender shall be guilty of felony, and, being convicted, 
thereof, shall be liable, at the discretion of the Court, to be transported be
yond the seas for life, or for any term not less than seven years, or to be im
prisoned for any term not exceeding four years ; and, if a male, to be once, 
twice, or thrice publicly or privately whipped (if the Court shall so think fit,) 
ln addition to such imprisonment.

XIV. And be it enacted, that if any person shall unlawfully and maliciously 
thrown down, level, or otherwise destroy, in whole or in part, any turnpike- 
gate, or any wall, chain, rail, post, bar, or other fence belonging to any turn
pike gate, or set up or erected to prevent passengers passingly without pay
ing any toll directed to he paid by any act or acts of parliament relating 
thereto, or any house, building, or weighing engine erected for the better coi- 
jeclion, ascertainment, or security of any such toll, every such offender shall 
he guilty of a misdemeanor, and, being convicted thereof, shall be punished 
Accordingly.

XV. And be it enacted, that if any person shall unlawfully and maliciously 
break down or otherwise destroy the dam of any fishpond, or of any water 
chicli shall be private property, or in which there shall he any private right 
°f fishery, with intent thereby to take or destroy any of the fish in such pond 
°t water, or so as thereby to cause the loss or destruction of any of the fish, or 
shall unlawfully and maliciously put any lime or other noxious material in 
any such pond or water, with intent thereby to destroy any of the fish therein, 
°r shall unlawfully and maliciously break down or otherwise destroy the dam 
“‘.any millpond, every such offender shall be guilty of a misdemeanor, and, 
being convicted thereof, shall he liable, at the discretion of the Court, to he
‘ansported beyond the seas for the term of seven years, or to be imprisoned 
Or any term not exceeding two years; and, if a male, to be once, twice, or 

‘price publicly or privately whipped (if the Court shall so think fit,) in addi- 
'■I°n to such imprisonment.
, ,XVI. And be it enacted, that if any person shall unlawfully and maliciously 
till, maim, or wound any cattle, every such offender shall be guilty of felony, 
?nd, being convicted thereof, shall be liable, at the discretion of the Court, to 
be transported beyond the seas for life, or for any term not less than seven 
5'ears, or to be imprisoned for any term not exceeding four years ; and, if a 
‘bale, to be once, twice, or thrice publicly or privately whipped (if the Court 

tall so think fit,) in addition to such imprisonment.
XVii, And be it enacted, that if any person shall unlawfully and maliciously 

'I- fi1'8 to any stack of corn, grain, pulse, straw, hay, or wood, every such of-
ender shall be guilty of felony, and, being convicted thereof, shall suffer 

t ' ath as a felon ; and if any person shall unlawfully and maliciously set fire 
° any crop of corn, grain, or pulse, whether standing or cut down, or to any 

hart 0f a wood, coppice, or plantation of trees, or to any heath, gorze, furze, 
. tern, wheresoever the same may be growing, every such offender shall be 
of i-K fe^ony> and being convicted thereof, shall be liable, at the discretion 
or t ^ourt> to he transported beyond the seas for the term of seven years, 
b ‘° be imprisoned for any term not exceeding two years ; and, if a male, to 
thi°fCe’ tw’ce> or thrice publicly or privately whipped (if the Court shall so

'y ‘fit,) in addition to such imprisonment.
jHl. And be it enacted, that if any person shall unlawfully and rnali- 

tio*1 ■ cub or otherwise destroy any hopbinds growing on poles in any planta- 
v: *' hops, every such offender shall be guilty of felony, and, being con- 
be e“ thereof, shall be liable, at the discretion of the Court, to he transported 
i, X°nd the seas for life, or for any term not less than seven years, or to he 
tJ*»oned for any term not exceeding four years ; and, if a male, to be once, 
jn ac,e, 0.r thrice publicly or privately whipped (if the Court shall so think fit,) 

1 mtion to such imprsionment.
cj0. , And be it enacted, That if any person shall unlawfully and mali- 
0r 81 y cut, break, bark, root up, or otherwise destroy or damage the whole 
ino- • fiart of any tree, sapling, or shrub, or any underwood, respectively grow-

S m any park, pleasure ground, garden, orchard, or avenue, or in any 
K ound adjoining or belonging to any dwelling-house, every such offender 
sh ih86 Ibf amount of the injury done shall exceed the sum of one pound) 
^ ail be guilty of felony, and, being convicted thereof, shall he liable, at the 
sevCretl0n t*le Court, to he transported beyond the seas for the term of 

en years, or to he imprisoned for any term not exceeding two years ; and.
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if a male, to be once, twice, or thrice publicly or privately whipped (if the 
Court shall so think fit), in addition to such imprisonment ; and if anv person 
shall unlawfully and maliciously cut, break, bark, root up, or otherwise de
stroy or damage the w hole or any part of any tree, sapling, or shrub, or any 
underwood, respectively growing elsewhere than in any of the situations 
hereinbefore mentioned, every such offender (in case the amount of the iu- 
jui y cone shall exceed the sum of five pounds) shall be guilty of felony, and, 
being convicted thereof, shall be liable to any of the punishments which the 
Court may award for the felony hereinbefore last mentioned.

XX. And be it enacted, That if any person shall unlawfully and maliciously 
cut, break, bark, root up, or otherwise destroy or damage the whole or any 
part of any tree, sapling, or shrub, or any underwood, wheresoever the same 
may be respectively growing, the injury done being to the amount of one 
shilling at the least, every such offender, being convicted before a justice of 
the peace, shall for the first offence forfeit and pay, over and above the 
amount of the injury done, such sum of money, not exceeding five pounds, 
as to the justice shall seem meet ; and if any person so convicted shall after
wards be guilty of any of the said offences, and shall be convicted thereof in 
like manner, every such offender shall for such second offence he committed 
to the common gaol or house of correction, there to be kept to hard labour 

. snch term, not exceeding twelve calendar months, as the convicting jus
tice shall think fit; and if such second conviction shall take place before two 
justices, they may further order the offender, if a male, to be once or twice 
publicly or privately whipped, after the expiration of four days from the time 
of such conviction ; and if any person so twice convicted shall afterwards 
commit any of the said offences, such offender shall be deemed guilty of fe
lony, and, being convicted thereof, shall be liable to any of the punishments 
which the Court may award for the felony hereinbefore last mentioned.

. ^ *• And I)e it enacted, That if any person shall unlawfully and mali
ciously destroy, or damage with intent to destroy, any plant, root, fruit, or 
vegetable production, growing in any garden, orchard, nursery ground, hot
house, greenhouse, or conservatory, every such offender, being convicted 
thereof before a justice of the peace, shall, at the discretion of the justice, 
either be committed to the common gaol or house of correction, there to be 
imprisoned only, or to be imprisoned and kept to hard labour, for any term 
not exceeding six calendar months, or else shall forfeit and pay, over and 
above the amount of the injury done, such sum of money, not exceeding 
twenty pounds, as to the justice shall seem meet ; and if any person so con
victed shall afterwards commit any of the said offences, such offender shall 
be deemed guilty of felony, and being convicted thereof, shall he liable to 
any of the punishments which the Court may award for the felony herein
before last mentioned.

XXII. And he it enacted, That if any person shall unlawfully and ma
liciously destroy, or damage with intent to destroy, any cultivated root or 
plant used for the food of man or beast, or for medicine, or for distilling, or 
tor dyeing, or for or in the course of any manufacture, and growing in any" 
land, open or inclosed, not being a garden, orchard, or nursery ground, 
every such offender, being convicted thereof before a justice of the peace, 
snail, at the discretion of the justice, either be committed to the common 
Sael °r house of correction, there to he imprisoned only, or to be imprisoned 
and kept to hard labour, for any term not exceeding one calendar month, or 
else shall forfeit and pay, over and above the amount of the injury done, 
such sum of money, not exceeding twenty shillings, as to the justice shall 
scoiriiiieet, and in default of payment thereof, together with the costs, if or- 
ocred, shall be committed as aforesaid for any term not exceeding one calen- 
tlar month, unless payment be sooner made ; and if any person so convicted 
shall afterwards be guilty of any of the said offences, and shall be convicted 
thereof in like manner, every such offender shall be committed to the com
mitted to the common gaol or house of correction, there to be kept to hard 
labour tor such term, not exceeding six calendar months, as the convicting 
justice shall think fit ; and if such subsequent conviction shall lake place be
fore two justices, they may further order the offender, if a male, to be once 
or twice publicly or privately whipped, after the expiration of four days from 
the time of such conviction.

XXIII. And be it enacted, That if any person shall unlawfully and m&-
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liciously cut, break, throw down, or in anywise destroy any fence of any de- wall, stile, or 
scription whatsoever, or any wall, stile, or gate, or any part thereof respec- gate, 
lively, every such offender, being convicted before a justice of the peace, See post. s. 32 
shall for the first offence forfeit and pay, over and above the amount of the & 33. 
injury done, such sum of money, not exceeding five pounds, as to the jus
tice shall seem meet ; and if any person so convicted shall afterwards be 
guilty of any of the said offences, and shall be convicted thereof in like man
ner, every such offender shall be committed to the common gaol or house of 
correction, there to be kept to hard labour for such term, not exceeding 
twelve calendar months, as the convicting justice shall think fit ; and if such 
subsequent conviction shall take place before two justices, they may further 
order the offender, if a male, to be once or twice publicly or privately whip
ped, after the expiration of four days from the time of such conviction.

XXIT. And be it enacted, That if any person shall wilfully or maliciously Persons corn- 
commit any damage, injury, or spoil to or upon any real or personal pro- milling da- 
perty whatsoever, either of a public or private nature, for which no remedy mage to any 
or punishment is hereinbefore provided, every such person, being convicted property, in 
thereof before a justice of the peace, shall forfeit and pay such sum of mo- any case not 
ney as shall appear to the justice to be a reasonable compensation for the da- previously 
mage, injury, or spoil so committed, not exceeding the sum of five pounds ; be com'
■which Slim of money shall, in the case of private property, be paid to the , a "
party aggrieved, except where such party shall have been examined in proof jnstjce to pay 
of the offence ; and in such case, or in the case of property of a public na- compensation 
ture, or wherein any public right is concerned, the money shall be applied in not exceeding 
such manner as every penalty imposed by a justice of the peace under this 51. 
act is hereinafter directed to be applied ; and if such sum of money, together Application of 
with costs (if ordered), shall not be paid either immediately after the convie- the money 
tion, or within such period as the justice shall at the time of the conviction awarded, 
appoint, the justice may commit the offender to the common gaol or house gee g 32 
of correction, there to be imprisoned only, or to be imprisoned and kept to 1 
hard labour, as the justice shall think fit, for any term not exceeding two ca
lendar months, unless such sum and costs be sooner paid : Provided always, Proviso, 
that nothing herein contained shall extend to any case where the party tres
passing acted under a fair and reasonable supposition that he had a right to 
do the act complained of, nor to any trespass, not being wilful and ma
licious, committed in hunting, fishing, or in the pursuit of game, but that 
every such trespass shall be punishable in the same maimer as before the pass
ing of this act.

XXV. And be it enacted, That every punishment and forfeiture by this act Malice against, 
Imposed on any person maliciously committing any offence, whether the same the owner not 
lJe punishable upon indictment or upon summary conviction, shall equally essential to 
appiy and be enforced, whether the offence shall be committed from malice aay offence 
conceived against the owner of the property in respect of which it shall be under tlus act* 
committed, or otherwise.

XXVI. And be it enacted, That in the case of every felony punishable Principals in 
~Jnder this act, every principal in the second degree, and every accessory be- the second de
lore the fact, shall be punishable with death or otherwise, in the same man- gree, and ac- 
ner as the principal in the first degree is by this act punishable ; and every ac- cessone:.
Cessory after the fact to any felony punishable under this act shall, on convie-
k°ii, be liable to he imprisoned for any term not exceeding two years; and 
c\ery person who shall aid, abet, counsel, or procure the commission of any Abettors in 
misdemeanor punishable under this act, shall be liable to be indicted and pu- misdemeau- 
hished as a principal offender. ors.

XXVII. And be it enacted, That where any person shall be convicted of The Court 
any indictable offence punishable under this act, for which imprisonment may may, for ail 
,c awarded, it shall be lawful for the Court to sentence the offender to be ini- offences with- 

pi'isoned, or to he imprisoned and kept to hard labour, in the common gaol in this act, or- 
hr house of correction, and also to direct that the offender shall be kept in der hard la- 
solitary confinement for the whole or any portion or portions of such impri- 1)0ur or ®°“~ 
sonrnent, or of such imprisonment with hard labour, as to the Court in its dis- tary conhne- 
"etion shall seem meet!

XXVili. And, for the more effectual apprehension of all offenders against Persons in the 
,,i!s &ct, be it enacted, That any person found committing any offence against act of commit- 
“is act, whether the same he punishable upon indictment or upon summary tmganyot- 

eon vie tion, may be immediately apprehended without a warrant, by any peace
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. officer, or the owner of the property injured, or his servant, or any person au
thorized-by him, and forthwith taken before some neighbouring justice of the 
peace, to be dealt with according to law.

XXIX. And be it enacted, That the prosecution for every offence punish* 
able on summary conviction under this act shall be commenced within three 
calendar months after the commission of the offence, and not otherwise ; and 
the evidence of the party aggrieved shall be admitted in proof of the offence, 
and also the evidence of any inhabitant of the county, riding, or division in 
which the offence shall have been committed, notwithstanding any forfeiture 
or penalty incurred by the offence may be payable to the general rate of such 
comity, riding, or division.

XXX. And for the more effectual prosecution of all offences punishable on 
summary conviction under this act, be it enacted, That where any person shall 
be charged on the oath of a credible witness before any justice of the peace 
with any such offence, the justice may summon the person charged to appear 
at a time and place to be named in such summons; and if he shall not appear 
accordingly, then (upon proof of the due service of the summons upon such 
person, by delivering the same to him personally, or by leaving the same at 
his usual place of abode,) the justice may either proceed to hear and deter
mine the case ex parte, or issue his warrant for apprehending such person and 
bringing him before himself or some other justice of the peace; or the justice 
before whom the charge shall be made may (if he shall so think fit), without 
any previous summons (unless where otherwise specially directed), issue such 
warrant ; and the justice, before whom the person charged shall appear or be 
brought, shall proceed to hear and determine the case.

XXXI. And be it enacted, That where any offence is by this act punishable 
on summary conviction, either for every time of its commission, or for the 
first and second time only, or for the first time only, any person who shall aid, 
abet, counsel, or procure the commission of such offence, shall, on conviction 
before a justice of the peace, he liable, for every first, second, or subsequent 
offence of aiding, abetting, counselling, or procuring, to the same forfeiture 
and punishment to which a person guilty of a first, second, or subsequent 
offence as a principal offender is by this act made liable.

XXXII. And with regard to the application of all forfeitures and penalties 
upon summary convictions under this act, be it enacted, That every sum of 
money which shall he forfeited for the amount of any injury done (such 
amount to be assessed in each case by the convicting justice) shall he paid to 
the party aggrieved, if known, except where such party shall have been exa
mined in proof of the offence, and in that case, or where the party aggrieved 
is unknown, such sum shall be applied in the same manner as a penalty; and 
every sum which shall be imposed as a penalty by any justice of the peace, 
whether in addition to such amount or otherwise, shall be paid to some one of 
the overseers of the poor, or to some other officer (as the justice may direct) 
of the parish, township, or place in which the offence shall have been com
mitted, to be by such overseer or officer paid over to the use of the general 
rate of the county, riding, or division in which such parish, township, or place 
shall be situate, whether the same shall or shall not contribute to such general 
rate : provided always, that where several persons shall join in the commission 
of the same offence, and shall, upon conviction thereof, each be adjudged to 
forfeit a sum equivalent to the amount of the injury done, in every such case 
no further sum shall he paid to the party aggrieved than that which shall be 
to1 toi led by one of such offenders only ; and the correspond ing sum or sums 
toneited by the other offender or offenders shall be applied in the same man
ner as any penalty imposed by a justice of the peace is herein-before directed 
to be applied.

*)e enacted, That in every case of a summary conviction 
under this act, where the sum which shall be forfeited for the amount of the 
injury done, or which shall be imposed as a penalty by the justice, shall not 
be paid, either immediately after the conviction, or within such period as the 
justice shall, at the time of the conviction, appoint, it shall be lawful for the 
convicting justice (unless where otherwise specially directed) to commit the 
offender to the common gaol or house of correction, there to be imprisoned 
only, or to be imprisoned and kept to hard labour, according to the discretion 
of the justice, for any term not exceeding two calendar months, where the 
amount of the sum forfeited, or of the penalty imposed, or of both (as the
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case may be), together with the costs, shall not exceed five pounds; and for 
any term not exceeding four calendar months, where the amount, with costs, 
shall not exceed ten pounds ; and for any term not exceeding six calendar 
months in any other case; the commitment to be determinable in each of the 
cases aforesaid upon payment of the amount and costs. , .

XXXIV. Provided always, and be it enacted, That where any person shall The justice 
be summarily convicted before a justice of the peace of any offence against may discharge 
this act, and it shall be a first conviction, it shall be lawful for the justice, if ™e ottende 
he shall so think fit, to discharge the offender from his conviction, upon his 
making such satisfaction to the party aggrieved, for damages and costs, or 
either of them, as shall he ascertained by the justice.

XXXV. And be it enacted, That it shall be lawful for the King’s Majesty to Pardon for 
extend his royal mercy to any person imprisoned by virtue of this act, al- non-payment 
though he shall be imprisoned for non-payment of money to some party other of money, 
than the crown.

XXXVI. And be it enacted, That in case any person convicted ot any ot- a summary 
fence punishable upon summary conviction by virtue of this act shall have paid conviction 
the sum adjudged to be paid, together with costs, under such conviction, or shall be aliar 
shall have received a remission thereof from the crown, or shall have suffered to any other 
the imprisonment awarded for non-payment thereof, or the imprisonment ad- 01
judged in the first instance, or shall have been discharged from his conviction c^use‘ 
in the manner aforesaid, in every such case he shall he released from all fur
ther or other proceedings for the same cause.

XXXVII. And be it enacted, That the justice before whom any person shall Form of con
ile convicted of any offence against this act may cause the conviction to be viction. 
drawn up in the following form of words to the same effect, as the case shall 
require; videlicet

Be it remembered, That on the day of in
the year of our Lord at in the county of

[or riding, division, liberty, city, &c., as the case may be],
A. O. is convicted before me J. P. one of his Majesty’s justices of the peace 
for tiie said county [or riding, &c.], for that he said A. 0. did [specify the 
offence, and the time and place when and where the same was committed, as 
the case may be; and on a second conviction,state the first conviction]; and 
I the said J. P. adjudge the said A. O. for his said offence to he imprisoned 
in the [or to be imprisoned in the and
there kept to hard labour] for the space of [or, I adjudge
the said A. O. for his said offence to forfeit and pay [here
state the penalty actually imposed, or state the penalty and also the amount 
of the injury done, as the case may be be], and also to pay the sum of 

for costs ; and in default of immediate payment of the said 
sums, to be imprisoned in the [or to be imprisoned in
the and there kept to hard labour] for the space of

unless the said sums shall be sooner paid ; [or, and I order 
that the said sums shall be paid by the said A. O. on or before the 
day of 1 ; and I direct that the said sum of
[he. the penalty only] shall he paid to °f
aforesaid, in which the said offence was committed, to he by him applied 
according to the directions of the statute in that case made and provided ;
[or that the said sum of [i. e. the penalty] shall he paid to,
&c. as before,] and that the said sum [*■ e- the sum for the
amount of the injury done] shall he paid to C. D. [the party aggrieved, 
unless he is unknown or has been examined in proof of the offence, in which 
case state that fact, and dispose of the whole like the penalty, as before] ; 
and I order, that the said sum of f°r costs shall be paid to

[the complainant]. Given under my hand and seal, the 
day and year first above mentioned.’

XXXVIII. And be it enacted, That in all cases where the sum adjudged to Appeal, 
oe paid on any summary conviction shall exceed five pounds, or the imprison
ment adjudged shall exceed one calendar month, or the conviction shall take 
place before one justice only, any person, who shall think himself aggrieved 
uy any such conviction, may appeal to the next Court of General or Quarter 
cessions, which shall be holden not less than twelve days after the day of such
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shall have arisen ; provided that such person shall give to the complainant a 
riohce m writing ot such appeal, and of the cause and matter thereof, within 
three days after such conviction, and seven clear days at the least before such 
sessions, and shall also either remain in custody until the sessions, or enter 
into a recognizance with two sufficient sureties before a justice of the peace, 
conditioned personally to appear at the said sessions and to try such appeal, 
=1? n t,a u16 thejudgment ofThe Court thereupon, and to pay such costs as 
snail pe by the Court awarded; and upon such notice being given, and such 
recognizance being entered into, the justice before whom the same shall be 
entered into shall liberate such person if in custody; and the Court at such 
sessions shall hear and determine the matter of the appeal, and shall make such 
order therein, with or without costs to either party, as to the Court shall seem 
meet; and in case of the dismissal of the appeal, or the affirmance of the con
viction, shall order and adjudge the offender to be punished according to the 
conviction, and to pay such costs as shall he awarded, and shall, if necessary, 
issue process for enforcing such judgment.

XXXIX. And be it enacted, That no such conviction, or adjudication made 
on appeal therefrom, shall be quashed for want of form, or be removed by 
certiorari or otherwise into any of his Majesty’s superior courts of record ; and 
no warrant of commitment shall be held void by reason of any defect therein, 
provided it be therein alleged that the party has been convicted, and there be 
a good and valid conviction to sustain the same.

XL. And be it enacted, That every justice of the peace, before whom any 
person shall be convicted of any offence against this act, shall transmit the con
viction to the next Court of General or Quarter Sessions which shall be holden 
tor the county or place wherein the offence shall have been committed, there 
to be kept hy the proper officer among the records of the court; and upon 
any indictment or information against any person for a subsequent offence, a 
copy ol such conviction, certified by the proper officer of the court, or proved 
to be a true copy, shall be sufficient evidence to prove a conviction for the 
former offence, and the conviction shall be presumed to have been unappealed 
against until the contrary he shewn.

XLI. And, for the protection of persons acting in the execution of this act, 
be it enacted, that all actions and prosecutions to be commenced against any 
person for any thing done in pursuance of this act shall be laid and tried in the 
county where the fact was committed, and shall be commenced within six ca- 
kndar months after the fact committed, and not otherwise; and notice in 
writing of such action, and of the cause thereof, shall be given to the defend
ant one calendar month at least before the commencement of the action ; and 
in any such action the defendant may plead the general issue, and give this 
act and the special matter in evidence at any trial to be had thereupon; and 
no plaintiff shall recover ,n any such action if tender of sufficient amends shall 
L Vn K en ma“e before such action brought, or if a sufficient sum of money 

shall have been paid into Court, after such action brought, by or on behalf of 
the defendant; and if a verdict shall pass for the defendant, or the plaintiff 
shall become nonsuit, or discontinue any such action after issue joined, or if, 
upon demurrer or otherwise, judgment shall be given against the plaintiff, the 
defendant shall recover his full costs as between attorney and client, and have 
the like remedy for the same as any defendant hath by law in other cases; and 
i',rTn vert^c*- shall be given for the plaintiff in any such action, such plain- 
. ! ® lj°^1*lave c°sts against the defendant, unless the judge before whom 

e trial shall be shall certify his approbation of the action, and of the verdict 
obtained thereupon.

1 Provided always, and be it enacted, that nothing in this act contained
shall extend to Scotland or Ireland.

XLÏII. And be it enacted, that where any felony or misdemeanor punishable 
under this act shall be committed within the jurisdiction of the Admiralty of 
England, the same shall be dealt with, inquired of, tried, and determined in 
the same manner as any other felony or misdemeanor committed within that 
jurisdiction.



7 & S GEO. IV. c. 31. Ixxvii

CAP. XXXI.

■An Act for consolidating and amending the Laws in England relative 
to Remedies against the Hundred. June, 1827.1

Whereas it is expedient that the several statutes now in force in that part of 
the United Kingdom called England, relative to remedies against the hundred 
for the damage occasioned by persons riotously and tumultuously assembled, 
should be amended, and consolidated into one act : and with that view the 
said statutes are, by an act of the present session of parliament, repealed, 
from and after the last day of June in the present year, except as to offences 
and other matters committed or done before or upon that day : be it therefore 
enacted by the King’s most excellent Majesty, by and with the advice and 
consent of the Lords Spiritual and Temporal, and Commons, in this present 
parliament assembled, and by the authority of the same, that this act shall 
commence on the first day of July in the present year.

II. And be it enacted, that if any church or chapel, or any chapel for the 
religious worship of persons dissenting from the United Church of England 
and Ireland, duly registered or recorded, or any house, stable, coach-house, 
outhouse, warehouse, office, shop, mill, malt-house, hop oast, barn, or granary, 
or any building or erection used in carrying on any trade or manufacture, or 
branch thereof, or any machinery, whether fixed or moveable, prepared for or 
employed in any manufacture, or in any branch thereof, or any steam engine 
or other engine for sinking, draining, or working any mine, or any staith, 
building, or erection used in conducting the business of any mine, or any 
bridge, waggonway, or trunk for conveying minerals from any mine, shall be 
feloniously demolished, pulled down, or destroyed, wholly or in part, by any 
Persons riotously and tumultuously assembled together, in every such case the 
inhabitants of the hundred, wapentake, ward, or other district in the nature of 
a hundred, by whatever name it shall be denominated, in which any of the said 
offences shall be committed, shall be liable to yield full compensation to the 
person or persons damnified by the offence, not only for the damage so done 
to any of the subjects hereinbefore enumerated but also for any damage which 
may at the same time be done by any such offenders to any fixture, furniture,

goods whatever, in any such church, chapel, house, or other of the build» 
Mgs or erections aforesaid.
. HI. Provided always, and he it enacted, that no action or summary proceed
ing, as hereinafter mentioned, shall be maintainable by virtue of this act, for 
the damage caused by any of the said offences, unless the person or persons 
damnified, or such of them as shall have knowledge of the circumstances of 
the offence, or the servant or servants who had the care of the property da
maged, shall within seven days after the commission of tne offence go before 
Some justice of the peace residing near and having jurisdiction over the place 
where the offence shall have been committed, and shall state upon oath before 
s"ch justice the names of the offenders if known, and shall submit to the exa
mination of such justice touching the circumstances of the offence, and be- 
c°me bound by recognizance before him to prosecute the offenders when ap
prehended : provided also, that no person shall be enabled to bring any such 
jmtion, unless he shall commence the same within three calendar months after 
he commission of the offence.

IV. And be it enacted, that no process for appearance in any action to be 
brought by virtue of this act against any hundred or other like district shall 
be served on any inhabitant thereof, except on the high constable or some one 
ot the high constables (if there be more than one,) who shall within seven 
«ays after such service give notice thereof to two justices of the peace of the 
county, riding, or division in which such hundred or district shall be situate,
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residing in or acting for the hundred or district; and such high constable is 
hereby empowered to cause to be entered an appearance in the said action, 
and also to defend the same on behalf of the inhabitants of the hundred or 
district, as he shall be advised ; or, instead of defending the same, it shall be 
lawful for him, with the consent and approbation of such justices, to suffer 
judgment to go by default ; and the person upon whom, as high constable, the 
process in the action shall be served, shall, notwithstanding the expiration of 
his office, continue to act for all the purposes of this act until the termination 
of all proceedings in and consequent upon such action ; but if such person 
shall die before such termination, the succeeding high constable shall act in 
his stead.

V. And be it enacted, that in any action to he brought by virtue of this act 
against the inhabitants of any hundred or other like district, or against the in
habitants of any county of a city or town, or of any such liberty, franchise, 
city, town, or place, as is hereinafter mentioned, no inhabitant shall, by rea
son of any interest arising from such inhabitancy, be exempted or precluded 
from giving evidence either for the plaintiff or for the defendants.

VI- And be it enacted, That wherever the plaintiff in any such action shall 
recover judgment, whether after verdict or by default or otherwise, no writ of 
execution shall be executed on any inhabitant of the hundred or other like 
district, nor on such high constable; but the sheriff, upon the receipt of the 
writ of execution, shall (on payment of the fee of five shillings and no more) 
make his warrant to the treasurer of the county, riding, or division in which 
such hundred or other like district shall be situate, commanding him to pay 
to the plaintiff the sum by the said writ directed to be levied, and such trea
surer is hereby required to pay the same, as also any other sum ordered to be 
paid by him by virtue of this act, out of any public money which shall then be 
in his hands, or shall come into his hands before the next general or quarter 
sessions of the peace for the said county, riding, or division; and if there be 
not sufficient money for that purpose before such sessions, he shall give no
tice thereof to the justices of the peace at such sessions, who shall proceed in 
the manner hereinafter mentioned.

VII. And, for the purpose of indemnifying the high constable and the 
county treasurer, he it enacted, That if such high constable of the hundred or 
other district sued shall produce and prove before any two justices of the 
peace of the county, riding, or division, residing in or acting for such hun
dred or district, an account of the just and necessary expences which he 
shall have incurred in consequence of any such action as aforesaid, such 
justices shall make an order for the payment thereof upon the treasurer 
of the county, riding, or division in which such hundred or district shall 
be situate ; and if in any such action judgment shall be given against the 
plaintiff, the high constable shall in like manner be reimbursed for the 
just and necessary expences by him incurred in consequence of such action, 
over and above the taxed costs to be paid by the plaintiff in such case ; and if 
it shall be proved to any two such justices, that the plaintiff in the action is 
insolvent, so that the high constable can have no relief as to such taxed costs, 
such justices shall make an order upon the treasurer of the county, riding, 
or division as aforesaid, for the payment of the amount of such taxed costs ; 
and the justices of the peace at the next general or quarter sessions of the 
peace to be holden for any such county, riding, or division, or any adjourn
ment thereof, shall direct such sum or sums of money as shall have been paid 
or ordered to he paid by the treasurer by virtue of any such warrant or order 
as hereinbefore mentioned, to be raised on the hundred or other like district 
against the inhabitants of which any such action shall have been brought, 
over and above the general rate to be paid by such hundred or district in 
common with the rest of the county, riding, or division, under the acts re
lating to county rates ; and such sum or sums shall be raised in the manner 
directed by those acts, and shall be forthwith paid over to the treasurer.

Vili. And whereas it is expedient to provide a summary mode of proceed
ing where the damage is of small amount : be it therefore enacted, That it 
shall not be lawful for any person to commence any action against the inha
bitants of any hundred or other like district, where the damage alleged to 
have been sustained by reason of any of the offences in this act mentioned 
shall not exceed the sum of thirty pounds, but the party damnified shall, 
within seven days after the commission of the offence, give a notice in writ-
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»ng of his claim for compensation, according to the form in the schedule 
hereunto annexed, to the high constable or some one of the high constables 
(if there be more than one) of the hundred or other like district in which the 
offence shall have been committed ; and such high constable shall, within 
seven days after the receipt of the notice, exhibit the same to some two jus
tices of the peace of the county, riding, or division in which such hundred 
or district shall be situate, residing in or acting for such hundred or district, 
:ind they shall thereupon appoint a special petty session oi all the justices of 
the peace of the county, riding, or division, acting for such hundred or dis
trict, to be hoi den within not less than twenty nor more than thirty days next 
after the exhibition of such notice, for the purpose of hearing and determin
ing any claim which may be then and there brought before them on account 
°f any such damage ; and such high constable shall, within three days after 
Such appointment, give notice in writing to the claimant, of the day and 
hour and place appointed for holding such petty session, and shall within ten 
days give the like notice to all the justices acting for such hundred or dis
trict ; and the claimant is hereby required to cause a notice in writing, in the 
form in the schedule hereunto annexed, to be placed on the church or chapel 
door, or other conspicuous part of the parish, township, or place in which 
such damage shall have been sustained, on two Sundays preceding the day of 
holding such petty session.

IX. And he it enacted, That it shall be lawful for the justices, not being 
less than two, at such petty session or any adjournment thereof, to hear and 
examine upon oath or affirmation the claimant, and any of the inhabitants of 
tile hundred or other like district, and their several witnesses, concerning any 
such offence, and the damage sustained thereby ; and thereupon the said jus
tices, or the major part of them, if they shall find that the claimant has sus
tained any damage by means of any such offence, shall make an order for 
Payment of the amount of such damage to him, together with his reasonable 
Costs and charges, and also an order for payment of the costs and charges (if 
any) of the high constable or inhabitants, and shall direct such order or or
ders to the treasurer of the county, riding, or division in which such hundred 
"f district shall be situate, who shall pay the same to the party or parties 
therein named, and shall be reimbursed for the same in the manner herein
before directed.

X. And be it enacted, That if any high constable shall refuse or neglect to 
exhibit or give such notice as is required in any of the cases aforesaid, it 
shall be lawful for the party damnified to sue him for the amount of the da- 
|’Ulgc sustained, such amount to he recovered by an action on the case, toge-
Her with full costs of suit.
XI. And be it enacted, That every action or summary claim to recover 

Cornpensation for the damage caused to any church or chapel by any of the 
offences in this act mentioned, shall be brought in the name of the rector, 
v'car, or curate of such church or chapel, or in case there be no rector, vicar, 
"r curate, then in the names of the church or chapelwardens, if there be any
"ch, and if not, in the name or names of any one or more of the persons in 

. hum the property of such chapel may be vested ; and the amount recovered 
n any such case shall he applied in the rebuilding or repairing such church 
r chapel ; and where any of the offences in this act mentioned shall be com- 
ffilted on any property belonging to a body corporate, such body may recover 

c°>npensation against the hundred or other like district, in the same man- 
>er and subject to the same conditions as any person damnified is by this act 
enabled to do : provided always, that the several conditions which are herein- 
ctore required to be performed by or on behalf of any person damnified, 

nay. in the case of a body corporate, be performed by any officer of such body 
onbehalf thereof.
ofXII. And whereas the offences for which compensation is granted by virtue 
, this act may be committed in counties of cities and towns, or in such li- 
toti'68 ’ franchises, cities, towns, and places, as either do not contribute at all

the payment of any county rate, or contribute thereto, but not as being 
fo ,,°f any hundred or other like district ; and it is expedient to provide 
thxa 1 SUC** cases; be it therefore enacted, That where any of the offences in 
;i 18 act mentioned shall be committed in a county of a city or town, or in 
j)e'|.snçh liberty, franchise, city, town, or place, the inhabitants thereof shall

"able to yield compensation in the same manner, and under the same con

sueti cases to 
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a special petty 
sessions.

Penalty on 
high constable 
for neglect.

Proceeding in 
case of 
damage to a 
church or 
chapel.

In case of 
damage to 
property be
longing to a 
corporation.

Where the 
damage is 
committed in 
any county of 
a city, &c. 
or in any 
Liberty, &c. 
which is not 
within any 
hundred, or



ìxxx ADDENDA, &c. TO VOL II.

does not con
tribute to the 
county rate, 
such county 
liberty, &c. 
shall be liable 
like the hun
dred.

Provision for 
executing 
writs in cer
tain places.

Mode of re
imbursement 
in liberties, 
cities, and 
towns not 
within any 
hundred, but 
contributing 
to the county 
rate.

Mode of reim
bursement in 
counties of 
cities, and in 
liberties, ci
ties, and towns 
not contribut
ing to any 
county rate.

ditions and restrictions in all respects, as the inhabitants of the hundred ; 
and every thing in this act in anywise relating to a hundred, or to the inha
bitants thereof, shall equally apply to every county of a city or town, and to 
every such liberty, franchise, city, town, and place, and to the inhabitants 
thereof ; and where the justices of the peace of the county, riding, or divi
sion, are excluded from holding jurisdiction in any such liberty, franchise, 
city, town, or place, in every such case all the powers, authorities, and duties 
by this act given to or imposed on such justices, shall be exercised and per
formed by the justices of the peace of the liberty, franchise, city, town or 
place in which the offence shall be committed ; and where the offence shall 
be committed in a county of a city or town, all the like powers, authori
ties, and duties shall be exercised and performed by the justices of the peace 
of such county of a city or town ; and in every action to be brought or sum
mary claim to be preferred under this act against the inhabitants of a county 
of a city or town, or of such liberty, franchise, city, town or place, the 
process for appearance in the action, and the notice required in the case of 
the claim, shall be served upon some one peace officer of such county, liberty, 
franchise, city, town, or place; and all matters which by this act the high 
constable of a hundred is authorised or required to do in either of such cases, 
shall be done by the peace officer so served, who shall have the same powers, 
rights, and remedies as such high constable has by virtue of this act, and shall 
he subject to the same liabilities : and shall, notwithstanding the expiration of 
his office, continue to act for all the purposes of this act until the termina
tion of all proceedings in and consequent upon such action or claim : but if 
he shall die before such termination, his successor shall act in his stead.

XIII. And, for securing the due execution of writs in the cinque ports, and 
in places where writs are directed to other officers than the sheriff, and in li
berties where the sheriff is not warranted in executing writs, be it enacted, 
That all other such officers to whom any writ of execution under this act 
shall he directed, by whatsoever name they shall he known, shall have the 
same power of granting a warrant for payment of the sum by such writ di
rected to be levied as is hereby given to the sheriff in case of a writ of execu
tion directed to him ; and that every sheriff and other such officer as afore
said shall have authority to grant his warrant under this act, notwithstanding 
the offence shall have been committed in, or the treasurer or other person to 
whom such warrant shall be directed shall reside or he in, any liberty where 
the sheriff or officer is not warranted in executing writs.

XIV. And as to the mode of payment and reimbursement under this act in 
such liberties, franchises, cities, towns, and places as contribute to the pay
ment of the county rate, but not as being part of any hundred, be it enacted, 
That the warrant of the sheriff or other officer upon any writ of execution 
against the inhabitants of any such liberty, franchise, city, town, or place, 
and every order of justices for payment to the party damnified therein, or to 
the peace officer or inhabitants thereof, by virtue of this act, shall he directed 
to the treasurer of the county, riding, or division in which such liberty, fran
chise, city, town, or place shall he situate, who is hereby required to pay 
the same; and the justices of the peace of such county, riding, or division, at 
their next general or quarter sessions of the peace, or any adjournment thereof , 
shall direct such sum or sums of money as shall have been so paid or ordered 
to be paid by the treasurer to be raised on such liberty, franchise, city, town, 
or place, over and above the general rate to be paid by the same in common 
with the rest of the county, riding, or division, under the acts relating to 
county rates, and such sum or sums shall be raised in the manner directed by 
those acts, and shall he forthwith paid over to the treasurer.

XV. And as to the mode of payment and reimbursement under this act id 
counties of cities and towns, and in such liberties, franchises, cities, towns, 
and places as do not contribute to the payment of the general county-rate, 
be it enacted, That all sums of money payable either by virtue of any warrant 
of the sheriff or other officer, or of any order or orders arising out of any 
action or summary claim against the inhabitants of any county of a city of 
town, or of any such liberty, franchise, city, town, or place, shall be paid 
out of the rate (if any) in the nature of a county rate, or out of any fund 
applicable to similar purposes, where there is such a rate or fund therein, 
by the treasurer or other officer having the collection or disbursement 0 
such rate or fund ; and where there is no such rate or fund in such county,
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'kerty, franchise, city, town, or place, the same shall be paid out of the rate 

0r fuud for the relief of the poor of the particular parish, township, district, 
or Precinct therein, where the offence was committed, by the overseers or 
°ther officers having the collection or disbursement of such last-mentioned 
rate or fund ; and in every such case the warrant and orders shall be di
eted and delivered to such treasurer, overseers, or other officers respectively, 
ffistead of the treasurer of the county, riding, or division, as the case may 
lequire.
, XVI. Provided always, and be it enacted, That nothing herein contained This act not 
'all extend to Scotland or Ireland. . to extend to

Scotland or 
Ireland.

SCHEDULE.
Form of Notice to the High Constable of a Hundred or other 

like District, or to the Peace Officer of a County of a City or 
Town, or of a Liberty, Franchise, City, Town, or Place.

0 the high constable [or to one of the high constables]
of, &c. [or to a peace officer of, &c.]

iJler®^y give you notice, That I intend to claim compensation from the 
.habitants of [here specify the hundred or other like district, or county of a 
jh &c., or liberty, franchise, &c., as the case may be], on account of the 
an?a®e which I have sustained by means of [here state the offence, the time 
and P*ace where it was committed, and the nature and amount of the damage]; 
t0' 1 hereby require you, within seven days after your receipt of this notice, 
djJ^hibit the same to some two justices of the peace of the county [riding or 
[0rls.l°p] of residing in or acting for the said hundred, &c.
divi • ‘n a liberty, franchise, Sic. where the justices of the county, riding, or 
harn-'0n *iave no jurisdiction, then say, ‘ to some two justices of the peace of,’
‘ t0 the liberty, franchise, Sic.], [or if in a county of a city, Sic. then say, 
or(j Sol?e two justices of the peace of,’ naming the county of the city, Sic.], in 
si,,;, r. ‘‘‘at they may appoint a time and place for holding a special petty ^es- 
Pass«d°- “ear an(i determine my claim for compensation by virtue of an act 
‘''litui 'It t*le seventh and eighth years of the reign of King George the Fourth, 
to re e^.“ An act for consolidating and amending the laws in England relative 
‘he cl i'eS against the hundred and you are required to give me notice of 
day,, aft 10ur’ and place appointed for holding such petty session within three 
this ' ‘‘er the justices shall have appointed the same. Given under my hand 

day of in the year of our Lord
(Signed) A. B.

F0R!f °f Notice to be placed on the Church or Chapel Door or 
other conspicuous Part of the Parish, Township, or Place,

1 h ^le CaSe may
PoaL^t ^ notice, That I shall apply for compensation to the justices of 

day f Speciai PettT sessions to be holden at on the
, next, at the hour of in the forenoon,

°®®nce the *• e tIamage which I have sustained by means of [here state the 
amoutjt ofth n 6 and P,ace where it was committed, and the nature and 
IJ!’-dcr rov amage, in the same manner as the preceding form.] Given 
"TIW day of in the year of

F
(Signed) A. B.
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ANNO NONO

GEORGII IV. REGIS.

CAP. XV.

An Act to prevent a Failure of Justice by reason of Variances between 
Records and Writings produced in Evidence in support thereof.

[fth May, 1828. j

Whereas great expence is often incurred, and delay or failure of justice takes 
place at trials, by reason of variances between writings produced in evidence 
and the recital or setting forth thereof upon the record on which the trial •* 
had, in matters not material to the merits of the case, and such record can-J°, 
now in any case be amended at the trial, and in some cases cannot be amended 
at any time for remedy thereof he it enacted by the King’s most excelled 
Majesty, by and with the advice of the Lords spiritual and temporal, and Com
mons, in this present parliament assembled, and by the authority of the same. 
That it shall and may be lawful for every court of record holding plea in civd 
actions, any Judge silting at Nisi Prius, and any court of oyer and terminer 
and general gaol delivery in England, Wales, the town of Berwick-upon- 
Tweed, and Ireland, if such Court or Judge shall see fit so to do, to cause the 
record on which any trial may be pending before any such Judge or Court u1 
any civil action, or in any indictment or information for any misdemeanor, 
when any variance shall appear between any matter in writing or in print pr°' 
duced in evidence and the recital or setting forth thereof upon the record 
whereon the trial is pending, to be forthwith amended in such particular by 
some officer of the court, on payment of such costs (if any) to the other part) 
as such Judge or Court shall think reasonable ; and thereupon the trial sha 
proceed as if no such variance had appeared ; and in case such trial shall 
had at Nisi Prius, the order for the amendment shall be indorsed on the posteaj 
and returned together with the record ; and thereupon the papers, rolls, ae 
other records of the court from which such record issued, shall be amend61, 
accordingly.
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ANNO NONO

GEORGII IV. REGIS.

CAP. XXXII.

An Act for amending the Lais of Evidence in certain Cases.
[27th June, 1828.]

Whereas it is expedient that Quakers and Moravians should be allowed to 
give evidence upon their solemn affirmation in all cases, criminal as well as 
C|vil ; and that, in prosecutions for forgery, the party interested should be 
rendered a competent witness : be it therefore enacted by the King’s most 
excellent Majesty, by and with the advice and consent of the Lords spiritual 
and temporal, and Commons, in this present parliament assembled, and by the 
authority of the same, That every Quaker or Moravian who shall be required 
h> give evidence in any case whatsoever, criminal or civil, shall, instead of 
taking an oath in the usual form, be permitted to make his or her solemn 
affirmation or declaration in the words following ; that is to say, “ I, A. B. do 
solemnly, sincerely, and truly declare and affirm;” which said affirmation or 
declaration shall be of the same force and effect in all courts of justice, and 
other places where by law au oath is required, as if such Quaker or Moravian 

taken an oath in the usual form ; and if any person making such affirma- 
‘oa or declaration shall be convicted of having wilfully, falsely, and corruptly 

'Harmed or declared any matter or thing, which if the same had been sworn in 
lle usual form would have amounted to wilful and corrupt perjury, every 

such offender shall be subject to the same pains, penalties, and forfeitures to 
W ||cli persons convicted of wilful and corrupt perjury are or shall be subject.

II- And be it enacted, That on any prosecution by indictment or informa- 
„i()n, either at common law, or by virtue of any statute, against any person, 
<>r forging any deed, writing, instrument, or other matter whatsoever ; or for 
uttering or disposing of any deed, writing, instrument, or other matter what- 

■ oever, knowing the same to be forged ; or for being accessory before or after 
ie fact to any such offence, if the same be a felony -, or for aiding, abetting, or 

counselling the commission of any such offence, if the same be a misdemeanor ;
0 Person shall be deemed to be an incompetent witness in support of any such 

J" execution, by reason of any interest which such person may have or be sup- 
*° ^ave *n respect of such deed, writing, instrument, or other matter.
And whereas it is expedient to prevent all doubts respecting the civil 

n Persons convicted of felonies not capital, who have undergone the
an mneiU to which they were adjudged ; be it therefore enacted, That where 
w'H nder hath been or shall be convicted of any felony not punishable 

death, and hath endured or shall endure the punishment to which such 
dil l i! been or shall he adjudged for the same, the punishment so en-
the^- 1at^ am* shall have the like effects aud consequences as a pardon under 
Vj. |reat seal as to the felony whereof the offender was so convicted: Pro- 
m 6 a, 'fs, that nothing herein contained, nor the enduring of such punish- 
n^n ’ s.‘la" prevent or mitigate any punishment to which the offender might 
,ony1W1Se lawfu!!y sentenced on a subsequent conviction for any other fe-
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IV. And whereas there are certain misdemeanors which render the parties 
convicted thereof incompetent witnesses, and it is expedient to restore the 
competency of such parties after they have undergone their punishment -, be 
it therefore enacted, That where any offender hath been or shall be convicted 
of any such misdemeanor, (exceptperjury or subornation of perjury,) and 
hath endured or shall endure the punishment to which such offender hath 
been or shall he adjudged for the same, such offender shall not, after the pu
nishment so endured, be deemed to be by reason of such misdemeanor an in
competent witness in any Court or proceeding, civil or criminal.
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BOOK THE FIRST.

OF PERSONS CAPABLE OF COMMITTING CRIMES, 
OF PRINCIPALS AND ACCESSORIES,
AND OF INDICTABLE OFFENCES.

CHAPTER THE FIRST.
OF PERSONS CAPABLE OF COMMITTING CRIMES.

is a general rule that no person shall he excused from punish- 
ln<:Ult for disobedience to the laws of the country, unless he be 
expressly denned and exempted by the laws themselves, (a) The 
inquiry, therefore, as to those who are capable of committing 
01 lines, will best be disposed of by considering the several pleas 
‘iiid excuses which may be urged on behalf of a person who has 
^nuniHed a forbidden act, as grounds of exemption from punish-

i’hose pleas and excuses must be founded upon the want or 
eiect of will in the party by whom the act has been committed. 

c 0r without the consent of the will, human actions cannot be 
ousidered as culpable ; nor where there is no will to commit an 

enee, is there any just reason why a party should incur the penal- 
ThS a *aw mac^e f°r the punishment of crimes and offences. (b) 

® cases of want or defect of will seem to be reducible to four 
eads :—I. Infancy. IL Non compos mentis. III. Subjection to 
e power of others. IV. Ignorance.

(«) 4 Bla. Com, 20. 
VOL. I.

(l>) I Hale 14,

Want or defect 
of will.



2
Infants com
mitting misde
meanors.

Infants com
mitting capital 
crimes.

Of Persons capable of [book i

I. The full age of man or woman by the law of England is 
twenty-one years : (c) under which age a person is termed an infant, 
and is exempted from punishment in some cases of misdemeanors 
and offences that are not capital, (d) But the nature of the offence 
will make differences which should be observed. Thus, if it be 
any notorious breach of the peace, as a riot, battery, or the like, 
an infant above the age of fourteen is equally liable to suffer as a 
person of the full age of twenty-one ; (e) and if an infant judicially 
perjure himself in point of age, or otherwise, he shall be punished 
for the perjury ; and he may be indicted for cheating with false 
dice, &c. :(/) but if the offence charged by the indictment be a 
mere non-feazance (unless it be of such a thing as the party be 
bound to by reason of tenure or the like, as to repair a bridge, &c.) 
there, in some cases, he shall be privileged by his non-age, if 
under twenty-one, though above fourteen years ; because laches 
in such a case shall not be imputed to him. {g)

It is said that if an infant of the age of eighteen years be con
victed of a disseisin with force, yet he shall not be imprisoned -,(k) 
and the law is said to be, that though an infant at the age of 
eighteen, or even fourteen, by his own acts may be guilty of a 
forcible entry, and may be fined for the same, yet he cannot be 
imprisoned, because his infancy is an excuse by reason of his 
indiscretion ; and it is not particularly mentioned in the statute 
against forcible entries, that he shall be committed for such fine, (zj 
An infant cannot, however, be guilty of a forcible entry or disseisin 
by barely commanding one, or by assenting to one to his use ; be
cause every command or assent of this kind by a person under such 
incapacity is void : but an actual entry by an infant into another s 
freehold gains the possession and makes him a disseisor, (k)

With regard to capital crimes the law is more minute and cir
cumspect ; distinguishing with greater nicety the several degrees of 
age and discretion : though the capacity of doing ill or contracting 
guilt is not so much measured by years and days as by the strength 
of the delinquent’s understanding and judgment. (1) But within 
the age of seven years an infant cannot be punished for any capital 
offence, whatever circumstances of a mischievous discretion may 
appear ; for ex presumptione juris such an infant cannot have 
discretion ; and against this presumption no averment shall be 
admitted, (in)

On the attainment of fourteen years of age, the criminal actions 
of infants are subject to the same modes of construction as those

(c) It is the full age of male or fe
male according to common speech. 
Lit. s. 104, 259.

(d) 1 Hale 20.
(e) 4 Bla. Com. 23. 1 Hale 20. Co. 

Lit. 246 1). 2 Inst. 703.
(/) 3 Bac. Abr. 593. Sid. 253.
(S') 1 Hale 20. 3 Bac. Abr. 591. 
(7t) 1 Hale 21.
(i) 4 Bac. Abr. 591. Halt. 302. Co. 

Lit. 357. And see 1 Hawk. P. C. c. 64. 
s. 35. that the infant ought not to be 
imprisoned because he shall not be 
subject to corporal punishment by

force of the general words of an? 
statute wherein he is not expressly 
named.

(7c) 4 Bac. Abr. 591. Co. Lit. 357- 
1 Hawk. P. C. c. 64. s. 35.

(lì 4 Bla. Com. 23.
(ni) 1 Hale 27, 28. 1 Hawk. c.

s. 1. note (1). 4 Bla. Com. 23. A I’af' 
don was granted to an infant with"1 
the age of seven years, who was in
dicted for homicide ; the jury haviOo 
found that he did the fact before pe 
was seven years old. i Hale27, (edu- 
1800) note (<?).



chap. i.J committing Crimes.—Infancy. 3

°f the rest of society ; for the law presumes them at those years 
to be doli capaces, and able to discern between good and evil, and 
therefore subjects them to capital punishments as much as if they 
Were of full age.(n) But during the interval between fourteen years 
and, seven, an infant shall be prima facie deemed to be doli inca- 
Pax, and presumed to be unacquainted with guilt ; yet this pre
sumption will diminish with the advance of the offender’s years, 
and will depend upon the particular facts and circumstances of his 
case. The evidence of malice, however, which is to supply age, 
should be strong and clear beyond all doubt and contradiction : 
hut if it appear to the Court and jury that the offender was doli 
capax, and could discern between good and evil, he may be coll
ected and suffer death.(o) Thus, it is said that an infant of eight 
years old may be guilty of murder, and shall be hanged for it : (p) 
and where an infant between eight and nine years old was indicted, 
and found guilty of burning two barns, and it appeared upon exa
mination that he had malice, revenge, craft, and cunning, he had 
judgment to be hanged, and was executed accordingly, (q)

An infant of the age of nine years, having killed an infant of 
fhe like age, confessed the felony ; and, upon examination, it was 
found that he hid the blood and the body. The justices held that 

. ought to be hanged ; but they respited the execution that he 
"tight have a pardon.(r) Another infant, of the age often years, 
"bo had killed his companion and bid himself was, however, 
Actually hanged ; upon the ground that it appeared by his hiding 
that he could discern between good and evil ; and malitia supplet 
a‘fatern. (s) And a girl of thirteen was burnt, for killing her 
distress, (t)

In the case of rape, the law presumes that an infant under the 
%e of fourteen years is unable to commit the crime ; and there
fore it seems he cannot be guilty of it : but this is upon the 
ground of impotency rather than the want of discretion ; for he 
uiay be a principal in the second degree, as aiding and assisting in 
.is offence as well as in other felonies, if it appear by sufficient 

Clt'cumstances that he had a mischievous discretion, (u)
. i he following is an important case as to the capability of an 
rufant of ten years old being guilty of the crime of murder ; and 
a® to the expediency of visiting such an offender with capital
Punishment.

17

At Bury summer assizes, 1748, William York, a boy of ten 

c. 26. Co. Lit. 79,M Dr. and Stu. i
b 247. Dalt. 476, 505. 1 Hale 25.

mW' Abr- 581.

T W 1 Hale 25, 27. 4 Bla. Com. 23. 
111"° tClV'* *aw> as t° capital punish- 
m,, ' distinguished the ages into
n r ranks ;—i. JEtas pubertatis pie
liti WlllC?1 's eighteen years. 2. JEtas 
is f Pr,“,,siO r pubertas generally, which 
S0]°Urteen years, at which time per- 
dol' Were Pkcwise presumed to he 

1 capaces. 3. JEtas pubertati prox- 
Werl in this the Roman lawyers 
\c,r,V, d’ sorae assigning it to ten 

and a half, others to eleven -,

before which the party was not pre
sumed to be doli capax. 4. Infantia, 
which lasts till seven years, within 
which age there can be no guilt of a 
capital offence. 1 Hale 17—19.

(p) Dalt. Just. c. 147.
(q) Dean’s case, 1 Hale 25, note («)•
(r) 1 Hale 27. F. Corone 57. B. Co- 

rone 133.
(s) Spigumal’s case, 1 Hale26. Fitz. 

Rep. Corone, 118.
(t) Alice de Waldborough’s case, 1 

Hale 26.
(m) 1 Hale 630.

vase ui mu ruer 
by a boy of ten 
years old.
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years of age, was convicted, before Lord Chief Justice Willes, fot 
the murder of a girl of about five years of age, and received sen
tence of death ; but the Chief Justice, out of regard to the tender 
years of the prisoner, respited execution till he should have an 
opportunity of taking the opinion of the rest of the judges, whether 
it was proper to execute him or not, upon the special circum
stances of the case ; which he reported to the judges at Serjeants 
Inn in Michaelmas Term following.

The boy and girl were parish children, put under the care of a 
parishioner, at whose house they were lodged and maintained- 
On the day the murder happened, the man of the house and his 
wife went out to their work early in the morning, and left the 
children in bed together. When they returned from work, the 
girl was missing ; and the boy, being asked what was become m 
her, answered that he had helped her up and put on her clothes, 
and that she was gone he knew not whither. Upon this, strict 
search was made in tile ditches and pools of water near the house, 
from an apprehension that the child might have fallen into the 
water. During this search, the man, under whose care the children 
were, observed that a heap of dung near the house had been newly 
turned up ; and, upon removing the upper part of the heap, he 
found the body of the child about a foot’s depth under the surface, 
cut and mangled in a most barbarous and horrid manner. Upon 
this discovery, the boy, who was the only person capable of com
mitting the fact, that was left at home with the child, was charged 
with the fact, which he stiffly denied. When the coroner’s jury 
met, the boy was again charged, but persisted still to deny the 
fact. At length, being closely interrogated, he fell to crying, and 
said he would tell the whole truth. He then said that the child 
had been used to foul herself in bed ; that she did so that morning» 
(which tVas not true, for the bed was searched and found to be 
clean,) that thereupon he took her out of the bed and carried her 
to the dung-heap, and with a large knife, which he found about 
the house, cut her in the manner the body appeared to be mangled» 
and buried her in the dung-heap ; placing the dung and straw that 
was bloody under the body, and covering it up with what was 
clean ; and having so done, he got water and washed himself as 
clean as he could. The boy was the next morning carried before 
a neighbouring justice of the peace, before whom he repeated his 
confession, with all the circumstances he had related to the corone» 
and his jury. The justice of the peace very prudently deferred 
proceeding to a commitment, until the boy should have an oppor
tunity of recollecting himself. Accordingly he warned him of th® 
danger he was in if he should be thought, guilty of the fact he stoo 
charged with, and' admonished him not to wrong himself : an» 
then ordered him into a room where none of the crowd that 
attended should have access to him. When the boy had been 
some hours in this room, where victuals and drink were provided 
for him, he was brought a second time before the justice, and then 
he repeated his former confession :—upon which he was committe 
to gaol.

On the trial, evidence was given of the declarations before men
tioned to have been made before the coroner and his jury, all‘



chap, i.] committing Crimes.—Infancy. 5

before the justice of the peace ; and of many declarations to the. 
same purpose which the boy made to other people after he came 
to gaol, and even down to the day of his trial ; for he constantly 
told the same story in substance, commonly adding that the devil 
put him upon committing the fact. Upon this evidence, with some 
other circumstances tending to corroborate the confessions, he was 
convicted.

Upon this report of ,the chief justice, the judges, having taken 
time to consider of it, unanimously agreed, 1. That the declara
tions stated in the report were evidence proper to be left to the 
jury. 2. That, supposing the boy to have been guilty of this fact, 
there were so many circumstances stated in the report which were 
Undoubtedly tokens of what Lord Hale calls a mischievous discre
tion, that he was certainly a proper subject for capital punishment, 
and ought to suffer; for it would be of very dangerous consequence 
to have it thought that children may commit such atrocious crimes 
with impunity. That there are many crimes of the most heinous 
nature, such as (in the present case) the murder of young children,
Poisoning parents or masters, burning houses, &c. which children 
are very capable of committing ; and which they may in some cir
cumstances be under strong temptations to commit ; and therefore 
though the taking away the life of a boy of ten years old might 
savour of cruelty, yet, as the example of that boy’s punishment 
Ulight be a means of deterring other children from the like offences, 
and as the sparing the boy, merely on account of his age, would 
probably have a quite contrary tendency ; in justice to the public, 
the l§w ought to take its course ; unless there remained any doubt 
touching his guilt. In this general principle all the judges con- 
curred T but two or three of them, out of great tenderness and 
caution, advised the chief justice to send another reprieve for the 
Prisoner ; suggesting that it might possibly appear, on farther in
quiry, that the boy had taken this matter upon himself at, the 
instigation of some person or other, who hoped by this artifice to 
Screen the real offender from justice.

Accordingly the chief justice granted one or two more reprieves ; 
a_nd desired the justice of the peace who took the boy’s examina
tion, and also some other persons, in whose prudence he could 
confide, to make the strictest inquiry they could into the affair, and 
i'eport to him. At length he, receiving no farther light, deter
mined to send no more reprieves, and to leave the prisoner to the 
Justice of the law at the expiration of the last ; but, before the 
expiration of that reprieve, execution was respited till further 
Older, by warrant from one of the secretaries oi state : and at the 
summer assizes, 1%5%, the prisoner had the benefit oi His Majesty’s 
Pardon, upon condition of his entering immediately into the sea
service (%,)

It is said that an act making a new felony does not extend to How farjsta- 
an rufant under the age of discretion, namely, fourteen years old; (x) t0 cases 0f " 
und that general statutes which give corporal punishment are not infancy.
. extend to infants ; and that, therefore, if an infant be convicted 
111 ravishment of ward, he shall not be imprisoned, though the

M York’s case, Fost. TO, el sequ. case, Plowcl. Com. 465. a. And see
W 1 Hale 706. Eyston and Stud’s 1 Hale 81, 92. Bac. Ab. Infancy (H).
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statute of Merton, c. 6. be general in that case, (?/) But this must 
be understood, where the corporal punishment is, as it were, but 
collateral to the offence, and not the direct intention of the pro
ceeding against the infant for his misdemeanour ; in many cases 
of which kind the infant under the age of twenty-one shall be 
spared, though possibly the punishment be enacted by parliament, (z)

But where a fact is made felony or treason, it extends as well to 
infants, if above fourteen years, as to others. And this appears by 
several acts of parliament, as by 1 Jac. I. c. 2. of felony for mar
rying two wives, in which there is a special exception of marriages 
within the age of consent, which in females is twelve, in males 
fourteen years ; so that if the marriage were above the age of con
sent, though within the age of twenty-one years, it is not exempted 
from the penalty. So by the statute 21 Hen. 8. c. %., concerning 
felony by servants that embezzle their master’s goods delivered to 
them, there is a special provision that it shall not extend to ser
vants under the age of eighteen years, who certainly had been 
within the penalty, if above the age of discretion, namely, fourteen 
years, though under eighteen years, unless there had been a special 
provision to exclude them. And so by the 12 Anne, c. 7- (by 
which it is made felony without benefit of clergy to steal goods to 
the value of 40s. out of a house, though the house be not broken 
open) where apprentices who shall rob their masters are excepted 
out of the act. (a)

In many cases of crimes committed by infants, the judges will 
in prudence respite the execution in order to get a pardon : and it 
is said that if an infant apparently wanting discretion be indicted 
and found guilty of felony, the justices themselves may dismiss bin1 
without a pardon, (b) But this authority to dismiss him, must be 
understood of a reprieve before judgment ; or of a case where the 
jury find the prisoner within the age of seven years, or not of suffi
cient discretion to judge between good and evil, (c)

II. It has been considered, that there are four kinds of persons 
who may be said to be non compos. 1. An idiot. 2. One made 
non compos by sickness. 3. A lunatic. 4. One that is drunk, (d) 
But it should be observed, that every person at the age of discre
tion is presumed sane unless the contrary is proved : and if a 
lunatic has lucid intervals, the law presumes the offence of such 
person to have been committed in a lucid interval, unless it appears 
to have been committed in the time of his distemper, (e)

An idiot is a fool or madman from his nativity, and one who 
never has any lucid intervals : and such an one is described as a 
person that cannot number twenty, tell the days of the week, does 
not know his father or mother, his own age, &c. : but these are 
mentioned as instances only; for whether idiot or not is a question

(y) 1 Bac. Abr. Infancy (H). Plowd. 
364. 1 Hale 21.

(%) Bac. Abr. Infancy (H). 1 Hale
21.

(а) Bac. Abr. Infancy (H). Co. Lit.
147. 1 Hale 21, 22.

(б) 35 Hen. VI. 11 and 12.
(c) 1 Hale ‘27. 1 Hawk. P. C. c. 1.

s. 8. And Qu. Whether in any case of

an infant convicted hy a jury, thejudge 
would take upon himself to dismiss 
him. It is submitted that the regular 
course would be to respite execution, 
and recommend the prisoner for a 
pardon.

(d) Co. Lit. *47. Beverley’s case, 
4 Co. 124.

(e) 1 Hale 33, 34.
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of fact for the jury, (e) One who is surdus et mutus à nativitate 
is in presumption of law an idiot, and the rather because he has no 
possibility to understand what is forbidden by law to he done, or 
under what penalties : but if it appear that he has the use of under
standing, which many of that condition discover by signs, to a very- 
great measure, then he may be tried, and suffer judgment and 
execution; though great caution should be used in such a pro
ceeding. (f)

A person made mom compos mmfw by sickness, or, as it has been ^compos 
sometimes expressed, a person afflicted with dementia accidentalis s;ckness- 
vel adventitia, is excused in criminal cases from such acts as are 
committed while under the influence of his disorder, (g) Seveial 
causes have been assigned for this disorder; such as the distemper 
of the humours of the body ; the violence of a disease, as fevei or 
palsy; or the concussion or hurt of the brain : and, as it is more 
or less violent, it is distinguishable in kind or degree, from a par
ticular dementia, in respect of some particular matters, to a total 
alienation of the mind, or complete madness. (A) _

A lunatic is one labouring also under a species of the dementia una 1Lh' 
accidentalis vel adventitia, but distinguishable in this, that he is 
afflicted by his disorder only at certain periods and vicissitudes ; 
having intervals of reason. Such a person during his frenzy is 
entitled to the same indulgence as to his acts, and stands in the 
same degree with one whose disorder is fixed and permanent, (i)
The name of lunacy was taken from the influence which the moon 
Was supposed to have in all disorders of the brain ; a notion which 
has been exploded by the sounder philosophy of modern times.

With respect to a person non compos mentis from drunkenness, Peisons d,unk 
a species of madness which has been termed dementia affectata, it 
is a settled rule, that if the drunkenness be voluntary, it cannot ex
cuse a man from the commission of any crime, (k) but on the con
trary must be considered as an aggravation of whatever he does

(e) Bac. Abr. Idiots, &c. (A.) Dy. 
25. Moor, 4. pi. 12. Bro. Idioti. F.

B. 233.
(/) 1 Hale 34. And see the note 

fid where it is said that according to 
43 Assis, pi. 30, and 8 Hen. IV. 2, if a 
prisoner stands mute, it shall he in
quired whether it be wilful, or by the 
?c-t of God ; from whence Crompton 
‘ufcrs that if it be by the act of God, 
nie party shall not suffer. Crompt. 
Just. 29, a. But if one who is both 
deaf and dumb, may discover by signs 
uiat he hath the use of understanding; 
'Ouch more may one who is only 
dumb, and consequently such a one 
U'ay be guilty of felony ; sed qucere 
uow he shall he arraigned. It may he 
observed, that from the humane exer
çons of many ingenious and able per- 
*°ns, and from the extensive chari
table institutions for the instruction 
°' the deaf and dumb, many of those 
unfortunate people have at the pre
sent day a very perfect knowledge of

right and wrong. In Steel’s case, 1 
Leach 451, a prisoner who could not 
hear, and could not be prevailed upon 
to plead, was found mute by the visit
ation of God, and then tried, found 
guilty, and sentenced to be trans
ported. And in Jones’s case, 1 Leach 
102. where the prisoner (who was in
dicted on 12 Anne, c. 7. for stealing 
in a dwelling house) on being put to 
the bar appeared to be deaf and dumb, 
and the jury found a verdict, “Mute 
“ by the visitation of God after 
which a woman was examined upon 
her oath, to the fact of her being able 
to make him understand what others 
said, which she said she could do by 
means of signs, such prisoner was ar
raigned, tried, and convicted of the 
simple larceny.

(g) 1 Hale 30. 3 Bac. Ahr. 526.
(A) 1 Hale 30.
(i) 4Co. 125. Co.Lit.247. 1 Hale31.
(7c) Co. Lit. 247. 1 Hale 32. 1

Hawk. P. C. c. 1. s. 6.
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amiss. (Z) Yet if a person, by the unskilfulness of his physician, 
or by the contrivance of his enemies, eat or drink such a thing as 
causes frenzy, this puts him in the same condition with any other 
frenzy, and equally excuses him ; also, if by one or more such prac
tices an habitual or fixed frenzy be caused, though this madness 
was contracted by the vice and will of the party, yet the habitual 
and fixed frenzy caused thereby puts the man in the same condi
tion as if it were contracted at first involuntarily, (rn) And, though 
voluntary drunkenness cannot excuse from the commission of 
crime, yet where, as upon a charge of murder, the material ques
tion is, whether an act was premeditated or done only with sudden 
heat and impulse, the fact of the party being intoxicated has been 
holden to be a circumstance proper to be taken into considera
tion. (n)

But though this subject of non compos mentis may be spun out 
to a greater length, and branched into several kinds and degrees, 
yet it appears that the prevailing distinction herein in law is be
tween idiocy and lunacy ; the first, a fatuity à nativitate, or de~ 
mentici naturalis, which excuses the party as to his acts ; the 
other, accidental or adventitious madness, which, whether perma
nent and fixed, or with lucid intervals, goes under the name of 
lunacy, and excuses equally with idiocy as to acts done during the 
frenzy, (o)

The great difficulty in cases of this kind is to determine where 
a person shall be said to be so far deprived of his sense and me
mory as not to have any of his actions imputed to him ; or where, 
notwithstanding some defects of this kind, he still appears to have 
so much reason and understanding as will make him accountable 
for his actions. Lord Hale, speaking of partial insanity, says, that 
it is the condition of very many, especially melancholy persons, 
who for the most part discover their defect in excessive fears and 
giiefs, and yet are not wholly destitute of the use of reason ; and 
that this partial insanity seems not to excuse them in the commit
ting of any capital offence. And he says further, “Doubtless most 
“ persons that are felons of themselves and others are under a 
“ degree of partial insanity when they commit these offences : it 
“ is very difficult to define the invisible line that divides perfect 
“ and partial insanity ; but it must rest upon circumstances duly 
“ to be weighed and considered both by the judge and jury, lest on 
“ the one side there be a kind of inhumanity towards the defects of 
u human nature, or, on the other side, too great an indulgence 
“ given to great crimes.” And he concludes by saying, “the best 

c measure 1 can think of is this : such a person as, labouring under 
melancholy distempers, hath yet ordinarily as great understanding 
as ordinarily a child of fourteen years hath, is such a person as 

“ may be guilty of treason or felony.” (p)
It will be proper to mention some of the cases which have been 

decided upon this difficult and most important subject.

f) 4 Iliac. Com. 26. Plowd. 19. Co. 
Lit. 247. Nam omne crimen ebrietas 
incendit et detegit. And see also Be
verley’s case, 4 Co. 125.

(m) 1 Hale 32.

(n) By Holroyd, J. in Rex v. Grind- 
ley, Worcester Sum. Ass. 1819. MS.

(o) Bac. Abr. Idiots, Sec. (A.) 4 Co. 
125.

(p) 1 Hale 30.
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In the case of Lord Ferrers, who was tried before the House of 

Lords for murder, it was proved that his lordship was occasionally 
insane, and incapable from his insanity of knowing what he did, or 
judging of the consequences of his actions. But the murder was 
deliberate ; and it appeared that when he committed the crime he 
had capacity sufficient to form a design and know its consequences. 
It was urged, on the part of the prosecution, that complete posses
sion of reason was unnecessary to warrant the judgment of the law, 
ti-nd that it was sufficient if the party had such possession of reason 
us enabled him to comprehend the nature of his actions, and dis
criminate between moral good and evil. And he was found guilty 
und executed, (p)

In Arnold’s case, who was tried at Kingston, before Mr. J.Tracey, 
for maliciously shooting at Lord Onslow, it appeared clearly that 
the prisoner was, to a certain extent, deranged, and that he had 
greatly misconceived the conduct of Lord Onslow ; but it also ap
peared that he had formed a regular design, and prepared the proper 
means for carrying it into effect. Mr. Justice Tracey left the case 
to the jury, observing that where a person has committed a great 
offence, the exemption of insanity must be very clearly made out 
ecfore it is allowed ; that it is not every kind of idle and frantic 
humour of a man, or something unaccountable in his actions, 
chicli will shew him to be such a madman as is to be exempted 
from punishment ; but that where a man is totally deprived of his 
Understanding and memory, and does not know what he is doing, 
any more than an infant, a brute, or a wild beast, he will properly 
he exempted from justice or the punishment of the law. (q)

In Parker’s case, who was indicted for aiding the king’s ene
mies, by entering into the French service in time of war between 
•France and this country, the defence of the prisoner was rested 
Upon the ground of insanity ; and a witness on his behalf stated, 
that his general character from a child was that of a person of very 
U'cak intellects; so weak that it excited surprise in the neighbour
ed when he was accepted for a soldier. But the evidence for the 
Pr°_secution had shewn the act to have been done with considerable 
deliberation and possesion of reason ; and that the prisoner, who 
Uus a marine, having been captured by the French and carried into 
he isle of France, after a confinement of about six weeks, entered 

Voluntarily into the French service, and stated to a captive com- 
rude that it was much more agreeable to be at liberty and have 
P enty of money than remain confined in a dungeon. The Attorney 

onerai replied to this defence of insanity, that before it could 
. ave any weight in rebutting a charge so clearly made out, the 
juiy must be properly satisfied that at the time when the crime 
yas committed the prisoner did not really know right from wrong, 
ud the jury, after hearing the evidence summed up, without hesi- 

a ion pronounced the prisoner guilty, (r)
h°rc' Ferrers’s case, 19 St. Tri. and was confined in prison thirty years,

Cy Howell,) 947. till he died.
lui ■ Arnold’s case, MS. Collisoli on (r) Parker’s case, tried by a special 
Tri 475- 8 SC Tri. 317. 16 St. commission, in Horsemonger-lane,
fniAj y ,ff°weh>) 764, 765. The jury 11th of February, 1812, for high trea- 

Y* Prisoner guilty ; hut at sou, Collis. 477. 
nsiow s request he was reprieved ;

9
Lord Ferrers’s 
case—Murder.

Arnold's case. 
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Lord Onslow.
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Thomas Bowler" was tried at the Old Bailey on the 2d July, 
1812, for shooting at and wounding William Burrowes. The de
fence set up for the prisoner was, insanity occasioned by epilepsy; 
and it was deposed, by the prisoner’s housekeeper, that he was 
seized with an epileptic fit on the 9th July, 1811, and was brought 
home apparently lifeless, since which time she had perceived a 
great alteration in his conduct and demeanour ; that he would 
frequently rise at nine o’clock in the morning, eat his meat almost 
raw, and lie on the grass exposed to the rain ; and that his spirits 
were so dejected that it was necessary to watch him, lest he should 
destroy himself. Mr. Warburton, the keeper of a lunatic asylum, 
deposed, that it was characteristic of insanity occasioned by epi
lepsy for the patient to imbibe violent antipathies against particular 
individuals, even his dearest friends, and to have a desire of taking 
vengeance upon them from causes wholly imaginary, which no per
suasion could remove, and that yet the patient might be rational 
and collected upon every other subject. He had no doubt of the 
insanity of the prisoner, and said he could not be deceived by as
sumed appearances. A commission of lunacy was also produced, 
dated the 17th of June, 1812, and an inquisition taken upon it, 
whereby the prisoner was found insane, and to have been so from 
the 30th of March last, (s)

Mr. Justice Le Blanc, after summing up the evidence, concluded 
by observing to the jury, that it was for them to determine whe
ther the prisoner, when he committed the offence with which he 
stood charged, was incapable of distinguishing right from wrong, 
or under the influence of any illusion in respect of the prosecutor 
which rendered his mind at the moment insensible of the nature of 
the act he was about to commit ; since in that case he would not 
be legally responsible for his conduct. On the other hand, provided 
they should be of opinion that when he committed the offence he 
was capable of distinguishing right from wrong, and not under the 
influence of such an illusion as disabled him from discerning that 
he was doing a wrong act, he would be amenable to the justice of 
liis country, and guilty in the eye of the law. The jury, after con
siderable deliberation, pronounced the prisoner guilty, {t)

In Bellingham’s case, who was tried for the murder of Mr. Per
ceval, a part of the prisoner’s defence, not urged by himself but by 
his counsel, was insanity ; and upon this part of the case Mans
field, Chief Justice, is reported to have stated to the jury, that in 
order to support such a defence it ought to be proved by the most 
distinct and unquestionable evidence that the prisoner was incapable 
of judging between right and wrong ; that in fact it must be proved 
beyond all doubt, that at the time he committed the atrocious act 
with which he stood charged, he did not consider that murder was 
a crime against the laws of God and nature ; and that there was no 
other proof of insanity which would excuse murder, or any other 

• crime. That in the species of madness called lunacy, where per
sons are subject to temporary paroxysms, in which they are guilty 
of acts of extravagance, such persons committing crimes when they

(s) The report of this case, in Col- W. Burrowes. 
lison oil Lunacy, 673, does not state (t) Bowler’s case, Old Bailey, 
the day on which the prisoner shot at July, 1812, Collis. 673, in the note.
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are not affected by the malady would be, to all intents and pur
poses, amenable to justice ; and that so long as they could distin
guish good from evil they would be answerable for their conduct. 
And that in the species of insanity in which the patient fancies the 
existence of injury, and seeks an opportunity of gratifying revenge 
by some hostile act, if such a person be capable in other respects 
of distinguishing right from wrong, there would be no excuse for 
any act of atrocity which he might commit under this description 
of derangement, (u)

James Hadfield was tried in the Court of King’s Bench, in the 
year 1800, on an indictment for high treason in shooting at the 
king, in Drury-lane theatre ; and the defence made for the prisoner 
Was insanity. It was proved that he had been a private soldier in 
a dragoon regiment, and in the year 1/93 received many severe 
Wounds in battle, near Lisle, which had caused partial derange
ment of mind, and he had been dismissed from the army on account 
of insanity. Since his return to this country he had been annually 
out of his mind from the beginning of spring to the end of the dog- 
days, and had been under confinement as a lunatic. When af
fected by his disorder, he imagined himself to hold intercourse 
with God ; sometimes called himself God, or Jesus Christ, and 
Used other expressions of the most irreligious and blasphemous 
kind ; and also committed acts of the greatest extravagance ; but 
at other times he appeared to be rational, and discovered no symptom 
°f mental incapacity or disorder. On the 11th of May preceding 
his commission of the act in question his mind was very much dis
ordered, and he used many blasphemous expressions. At one or 
two o’clock on the following morning, he suddenly jumped out of 
ked, and alluding to his child, a boy of eight months old, of whom 
he was usually remarkably fond, said he was about to dash his 
brains out against the bed post, and that God had ordered him to 
ho so ; and upon his wife screaming, and his friends coming in, he 
JUu into a cupboard and declared he would lie there, it should be 
his bed, and God had said so ; and when doing this, having overset 
B°nie water, he said he had lost a great deal of blood. On the same 
:uid the following day he used many incoherent and blasphemous 
Expressions. On the morning of the 15th of May he seemed worse, 
said that he had seen God in the night, that the coach was waiting, 
aud that he had been to dine with the king. He spoke very highly 
uf the king, the royal family, and particularly of the Duke of York, 
kfe then went to his master’s workshop, whence he returned to 
dinner at two, but said that he stood in no need of meat, and could 
hve without it. He asked for tea between three and four o’clock, 
and talked of being made a member of the society of odd fellows ; 
and, after repeating his irreligious expressions, went out and repaired 
0 the theatre. On the part of the Grown, it was proved that he 
ad sat in his place in the theatre nearly three quarters of an hour 

_ ore the king entered,; that at the moment when the audience 
i°se, on His Majesty’s entering his box, he got up above the rest, 
dnd presenting a pistol loaded with slugs, fired it at the king’s 
person, and then let it drop ; and when he fired his situation ap
peared favourable for taking aim, for he was standing upon the 

(«) Bellingham's case, Old Bailey, lbih May, 1812, Collis. Addend. 636.

Hadfielcl’s case. 
—Shooting at 
the king.
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second seat from the orchestra in the pit ; and he took a deliberate 
aim, by looking down the barrel, as a man usually does when 
taking aim. On his apprehension, amongst other expressions, he 
said that “ he knew perfectly well his life was forfeited ; that he was 
“ tired of life, and regretted nothing but the fate of a woman 
“ who was his wife, and would be his wife a few days longer, he 
“ supposed.” These words he spoke calmly, and without any ap
parent derangement ; and with equal calmness repeated that he 
was tired of life, and said that his plan was to get rid of it by 
“ other means ; he did not intend any thing against the life of the 
“ king ; he knew the attempt only would answer his purpose.”

The counsel for the prisoner, (w) in his very able address to the 
jury, put the case as one of a species of insanity in the nature of a 
morbid delusion of the intellect, and admitted that it was neces
sary for them to be satisfied that the act in question was the imme
diate unqualified offspring of the disease. And Lord Kenyon held 
that as the prisoner was deranged immediately before the offence 
was committed, it was improbable that he had recovered his senses 
in the interim ; and although, were they to run into nicety, proof 
might be demanded of his insanity at the precise moment when the 
act was committed; yet, there being no reason for believing him to 
have been at that period a rational and accountable being, he ought 
to be acquitted, (x)

Application of The application of the rules and principles laid down in these 
principles8^ cases> to each particular case as it may arise, will necessarily in 
the foregoing many instances be attended with difficulty; more especially with 
cases- regard to the true interpretation of the expressions which state

that the prisoner, in order to be a proper subject of exemption 
from punishment on the ground of insanity, should appear to have 
been unable “ to distinguish right from wrong,” or to discern 
“ that he tuas doing a ivrong act,” or should appear to have been 
“ totally deprived of /us understanding and memory as even in 
Hadfield’s case his expressions when apprehended, that “ he was 
tired of life,” that “ he wanted to get rid of it,” and that “ he did 
not intend any thing against the life of the king, but knew that 
the attempt only would answer his purpose seem to shew that 
he must have been aware that he was doing a wrong act, though 
the degree of its criminality might have been but imperfectly 
presented to him, through the morbid delusion by which his senses 
and understanding were affected. But it is clear that idle and 
frantic humours, actions occasionally unaccountable and extraor
dinary, mere dejection of spirits, or even such insanity as will 
sustain a commission of lunacy, will not be sufficient to exempt a 
person from punishment who has committed a criminal act. And 
it seems that though if there be a total permanent want of reason, 
or ii there be a total temporary want of it when the offence was 
committed, the prisoner will be entitled to an acquittal ; yet, if 
there be a partial degree of reason, a competent use of it, sufficient 
to have restrained those passions which produced the crime ; if

(w) The late Lord Erskine, then at “ it appearing to us that he was under 
the bar. “ the influence of insanity, when the

(.r) Hadfield’s case, Collis. 4S0. The “ act was committed.” 
verdict of the jury was “ Not Guilty,
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there be thought and design, a faculty to distinguish the nature 
of actions, to discern the difference between moral good and evil ; 
then, upon the fact of the offence proved, the judgment of the law 
must take place, (y)

If a man in his sound memory commits a capital offence, and 
before arraignment for it he becomes mad, he ought not to be 
arraigned for it ; because he is not able to plead to it with that 
advice and caution that he ought. And if, after he has pleaded, 
the prisoner become mad, he shall not be tried ; as he cannot make 
his defence. If, after he be tried and found guilty, he loses his 
senses before judgment, judgment shall not be pronounced ; and 
if after judgment he becomes of nonsane memory, execution shall 
be stayed ; for, peradventure, says the humanity 01 the ihngusn 
law, had the prisoner been of sound memory, he might have 
alleged something in stay of judgment or execution, (s) ...

And, by the common law, if it be doubtful whether a criminal, 
who at his trial is in appearance a lunatic, be such in truth or not, 
the fact shall be investigated, (a) And it appears that it may be 
tried by the jury, who are charged to try the indictment (6) by an 
inquest of office to be returned by the sheriff of the county wherein 
the court sits (c) or, being a collateral issue, the fact may be pleaded 
and replied to ore tenus, and a venire awarded returnable instanter, 
in the nature of an inquest of office, (d) And if it be found that 
the party only feigns himself mad, and he refuses to answer or 
plead, he shall be dealt with as one who stands mute, (e)

But in case a person in a phrenzy happen by some oversight, or 
by means of the gaoler, to plead to his indictment, and is put 
upon his trial, and it appears to the Court upon his trial that he 
is niad, the judge in his discretion may discharge the jury Oi him 
and remit him to gaol to be tried after the recovery of his under
standing, especially in case any doubt appear upon the evidence 
touching his guilt, and this in favorem vitœ; and if there be no 
colour of evidence to prove him guilty, or if there be pregnant 
evidence to prove his insanity at the time of the fact committed, 
then upon the same favour of life and liberty it is fit that the trial 
Proceed in order to his acquittal. (/) _

By a recent statute, 39 and 40 Geo. 3. c. 94, it is enacted ‘ that 
‘‘ in all cases when it shall be given in evidence upon the trial ox 
“ any person charged with treason, murder, or felony, that suen 
“ person was insane at the time of the commission of such offence, 
“ and such person shall be acquitted, the jury shall be required to
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. I?) Per Yorke, Solicitor-General, 
!p jo id Ferrevs’s case, 19 Howell’s St.

n; 947, 948, el per Lawrence, J. Rex 
ïl^'en, Stafford Lent Assizes, 1807, 
; .th. And see also upon the subject of 
insanity, Lord Thudow’s judgment in 
ne Attorney-General v. Panither, 3 

Br- Cha. Ca. 441.
G). 4 Eia. Com. 25. 1 Hale 34.
(«) 1 Hawk. P. C. c. 1. s. 4.
W 3 Bac. Abr. 528. 1 Hale 33, 35, 
' 1 Hawk. P. C. c. 1. s. 4. note(5).

(C) l Hawk. P. C. c. 1. s. 4. 1 And. 
107. 1 Sav. 50, 56. 1 Hale 35.

(d) Post. 46. Kel. 13. 1 Lev. 61.
1 Sid. 72. And the proceeding by in
quest ex officio is recommended in 
cases of importance, doubt, or diffi
culty. 1 Hale 35. Sav. 56. 1 And.
154. See 1 Hawk. P. C. c. 1. s. 4. 
note (5).

(<?) 1 Hawk. P. C. c. 1. s. 4.
(f) 3 Bac. Abr. 528. 1 Hale 35,36. 

per Foster, J. 18 St. Tri. 411.
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“ find specially whether such person was insane at the time of the 
“ commission of such offence, and to declare whether such person 
“ was acquitted by them on account of such insanity ; and if they 
“ shall find that such person was insane at the time of the com- 
“ mitting such offence, the court before whom such trial shall be 
“ had, shall order such person to be kept in strict custody, in such 
“ place and in such manner as to the Court shall seem fit, until 
“ His Majesty’s pleasure shall be known ; and it shall thereupon

be lawful for His Majesty to give such order for the safe custody 
“ of such person during his pleasure, in such place and in such 
<c manner as to His Majesty shall seem fit.” (a)

And by the second section of the same statute it is enacted, 
“ that if any person indicted for any offence shall be insane, and 
“ shall upon arraignment be found so to be by a jury lawfully im- 
“ pannelled for that purpose, so that such person cannot be tried 
“ upon such indictment ; or if upon the trial of any person so 
“ indicted, such person shall appear to the jury charged with such 
“ indictment to be insane, it shall be lawful for the Court, before 
“ whom any such person shall be brought to be arraigned or tried 
“ as aforesaid, to direct such finding to be recorded, and thereupon 
“ t° order such person to be kept in strict custody, till His Ma
jesty’s pleasure shall be known.” And it is further enacted, 
“ that if any person charged with any offence, shall be brought 
“ before any court to be discharged for want of prosecution, and 
“ such person shall appear to be insane, it shall be lawful for such 
" court to order a jury to be impanelled to try the sanity of such 
“ person; and if the jury so impanelled shall find such person to 
“ be insane, it shall be lawful for such court to order such person 
“ to be kept in strict custody, in such place and in such manner 
“ as to such court shall seem fit, until His Majesty’s pleasure shall 
“ be known.” (g)

This section extends to all offences, and is not confined like the 
first, to cases of treason, murder, and felony. The prisoner was 
indicted for assaulting one Elizabeth Earl, and beating her with 
intent to murder her. 1 he jury found specially that he was insane 
at the time of committing the offence, and also at the time of the 
trial, and declared that they acquitted him on account of such 
insanity, and the learned Judge ordered him to be kept in strict 
custody till His Majesty’s pleasure should be known. But a doubt 
being suggested, whether the Judge had authority under the sta
tute to take such a finding and make such an order, the offence 
being misdemeanor only and not felony, the point was submitted 
to the consideration of the twelve judges. They were unanimously 
of opinion that the second section applies to all cases, though only 
misdemeanors,—and that though mere insanity at the time of the

(a) And see as to Ireland, stat. 1 & 
2 Geo. 4. c. 33. s. 16.

(g) The third section of the statute 
contains a provision for the commit
ment of persons as dangerous and sus
pected to be insane. And see 17 Geo. 
2. c. 5. as to the restraint and removal 
of lunatics by order of two justices:

and 48 Geo. 3. c. 96. for several pro
visions which are thereby made fot 
the better care and maintenance of 
lunatics, being paupers or criminals 
in custody under 39 and 40 Geo. 3- 
c. 94. As to such cases in Ireland see 
1 and 2 Geo. 4. c. 33. s. 17.
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offence would not have warranted the order, yet an insanity found 
at the time of the trial did warrant it. (li)

The 56 Geo. 3. c. 117, reciting that it was expedient that pro
vision should be made for the due care of persons who might, after 
conviction for any criminal offence, become insane, enacts that if 
any person, having been duly convicted for any offence, after such 
conviction and during imprisonment or continuance in any gaol, 
prison, hulk, &e., under sentence of transportation or imprison
ment, shall become insane, and it shall be duly certified by two 
physicians or surgeons that such person is insane, one of the prin
cipal secretaries of state may direct, by warrant under his hand, 
that such person shall be removed to a lunatic asylum or other 
proper receptacle for insane persons. And it is provided that such 
Person shall be kept there until it shall be certified by two physi
cians or surgeons that he has become of sound mind ; upon which 
the said secretary of state may, in case such person is still subject 
to imprisonment, by his warrant, direct him to be removed back to 
the gaol, prison, hulk, &c., or if the period of his imprisonment 
be expired, may direct him to be discharged.

Hi. Persons are properly excused from those acts which are 
not done of their own free will, but in subjection to the poiver of 
others, {i) Thus, though a legislator establish iniquity by a law, 
and command the subject to do an act contrary to religion and 
sound morality ; yet obedience to such laws, while in being, is a 
Sufficient extenuation of civil guilt before the municipal tribunal ; 
though a different decree will be pronounced in foro conscientiœ. (j) 
And actual force upon the person and present fear of death may, 
hi some cases, excuse a criminal act. Thus, although the fear of 
having houses burnt or goods spoiled is no excuse in law for join-* 
ing and marching with rebels, yet an actual force upon the person 
and present fear of death may form such excuse, provided they 
Continue all the time during which the party remains with the 
rebels. («) As to persons in private relations, the principal case 
"’here constraint of a superior is allowed as an excuse for criminal 
misconduct proceeds upon the matrimonial subjection of the wife 
to her husband : for neither a child nor a servant are excused the 
commission of any crime, whether capital or not capital, by the 
command or coercion of the parent or master, (k)

Put a feme covert is so much favoured in respect of that power 
aml authority which her husband has over her, that she shall not 
suffer any punishment for committing a bare theft, or even a bur- 
Sjary, by the coercion of her husband, or in his company, which 
f law construes a coercion. (1) But this is only the presumption 

°i law ; so that if upon the evidence it can clearly appear that the
(0 Rex v. little, cor. Wood, B. 

i iffy Summer Assizes, 1820, Hil. T. 
4S~1- MS. Bayley, J. and Russ. & Ry.

1 Hale 43. 4 Eia. Com. 27.
G) 4 Bla. Com. 27.

394 Per Lee, C. J., 18 Sta. Tri. 393,

c {!Cj 1 Bale 44, 516. 1 Hawk. P. C.
' *• s. 14. Moor. 813. 3 ICel. 34.

(7) 1 Hale 45. 1 Hawk. P. C. c. 1.
s. 9 4 Bla. Com. 28. ICel. 31. Ac
cording to some, if a wife commit a 
larceny by the command of her hus
band, she is not guilty ; which seems 
to he the law if the husband be pre
sent, hut not if he be absent at the 
time and place of the felony commit
ted. 1 Ilale 45.
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wife was not drawn to the offence by her husband, but that she 
was the principal inciter of it, she is guilty as well as the husband. 
And if she be any way guilty of procuring her husband to commit 
the offence, it seems to make her an accessory before the fact in 
the same manner as if she had been sole, (m) And if she commit 
a theft of her own voluntary act, or by the bare command of her 

Cc^t. f husband, or be guilty of treason, murder, or robbery, in company
Y f or by coercion of her" husband, she is punishable as much as

Z L? ^ ^be were sole. («) And she will be guilty in the same manner
nil those crimes which, like murder, are mala in se, and prohi

bited by the law of nature, (o) And in one case it appears to have 
been held by all the judges, upon an indictment against a married 
woman, for falsely swearing herself to be next of kin and procur
ing administration, that she was guilty of the offence, though her 
husband was with her when she took the oath, (p) But upon an 
indictment for disposing of forged notes, it was ruled that a 
woman was protected by being the wife of a man indicted, who 
disposed of them in her presence, and with whom she was in
dicted. (a)

But where the wife is to be considered merely as the servant of 
the husband, she will not be answerable for the consequences of 

breach of duty, his breach of duty, however fatal, though she may be privy to his 
conduct. Charles Squire and his wife were indicted for the 
murder of a boy, who was bound as a parish apprentice to the 
prisoner Charles ; and it appeared in evidence that both the 
prisoners had used the apprentice in a most cruel and barbarous 
manner, and that the wife had occasionally committed the cruel
ties ip the absence of the husband. But the surgeon who opened 
the body deposed that in his judgment the boy died from debility 
and want of proper food and nourishment, and not from the 
wounds, &c. which he had received. Upon which Lawrence J- 
directed the jury, that, as the wife was the servant of the husband, 
it was not her duty to provide the apprentice with sufficient food 
and nourishment, and that she was not guilty of any breach of 
duty in neglecting to do so ; though, if the husband had allowed 
her sufficient food for the apprentice, and she had wilfully with- 
holden it from him, then she would have been guilty. But that 
here the fact was otherwise ; and therefore, though in foro con
scientise the wife was equally guilty with her husband, yet in 
point of law she could not be said to be guilty of not providing 
the apprentice with sufficient food and nourishment, (q)

In inferior misdemeanors a wife may be indicted, together with 
her husband ; and she may be punished with him for keeping :l 
bawdy house, for this is an offence as to the government of the 
house in which the wife has a principal share ; and also such an 
offence as may generally be. presumed to be managed by the in-

Not answer- 
able for her
linshimrl’s

o) 1 Hale 516. g Hawk. P. C. c. 
29. s. 34.

(n) 1 Hawk. P.C. c. l.s. ll. 1 Hale 
45,47, 48,516. Kel. 31. 2 Bla. Cora. 
29. i sc reason given is the heinous- 
ness of those crimes.

(o) 4 Blac. Com. 29.
2

(p) Rex ii. Dicks, in 1781, 2 MS- 
Sum. tit. Of Offenders, and MS. Ba)"
ley J.

(«) Rex v. Atkinson, post 20.
(<Z) Rex v. Squire and his wife, Strf' 

ford Lent Assizes, 1799. MS.
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tvigues of the sex. (r) But a prosecution for a conspiracy is not 
maintainable against a husband and wife only ; because they are 
esteemed but as one person in law, and are presumed to have but 
one will, (.v)

In all cases where the wife offends alone without the company 
or coercion of her husband, she is responsible for her offence as 
much as any feme sole, (t) Thus she may be indicted alone for a 
riot; (u) maybe convicted of selling gin against the injunctions 
pf the 9 Geo. 2. c. 23. (w) or for recusancy, (x) And she may be 
indicted for being a common scold; (y) for assault and battery; (z) 
for forestalling ; (a) for a forcible entry ; (b) or for keeping a 
bawdy house, if her husband do not live with her ; (c) and for 
trespass or slander, (d) And she may also be indicted for receiv
ing stolen goods of her own separate act without the privity of her 
nnsband ; or if he, knowing thereof, leave the house and forsake 
ber company, she alone shall be guilty as accessory; (e) and 
though in a serious offence, such as that of sending threatening 
letters, the husband be an agent in the transaction, yet if he be 
su ignorantly, by the artifice of the wife, she alone is punish- 
?ble. (/) And generally a feme covert shall answer as much as 
h she were sole for any offence not capital against the common 
law or statute ; and if it be of such a nature that it may be com
mitted by her alone, without the concurrence of the husband, she 
may be punished for it without the husband, by way of indict
ment ; which being a proceeding grounded merely on the breach 
°f the law, the husband shall not be included in it for any offence 
to which he is in no way privy, (g)
, It is no excuse for the wife that she committed the offence by 
mr husband’s order and procurement, if she ' committed it in his 
absence; at least it is not to be presumed in such case that she 
acfo(l by coercion. Sarah Morris was tried for uttering a forged 
toder knowing it to be forged, and her husband for procuring her 
0 commit the offence ; and it appeared that her husband ordered

T) 1 Hawk. P. C. c. I. s. IS. Wil- 
s ™Ss case, 1-0 Mod. 63. Salk. 384. 
h" " So also for keeping- a gaming 
-Mot?6' ' "ex v' i',lxo» and wife, 10 
the! 335' wbere b)' the indictment 
w 11 (hand and wife,e( uterque eorum 

e charged with the offence, 
n ! Bawk- P- C. c. 72. s. 8. 

bien 4 blac. Com. 29. But if a wife 
the h a forfeiture by a penal statute, 
an I'.sband may be made a party to 
an,] ctl°n or information for the same, 
shall g be liable to answer what 
P r. De recovered thereon. 1 Hawk. 

c- J- s. 13.
Halt. 447.

she m„Cr,°ft’S case, Str. 1120. And 
an orri ^ be committed for disobeying 

^«kmdy. Rex «. Elle:

62 ] s°b- 96. Foster’s case, 11 Co. 
(«1 S'd.,410. Sav.25.

VOL. I.

fa) Sid. 410. 3 Keb. 634. Qu. and 
see Bac. Ah. Baron and feme (G.) 
notes.

(i) 1 Hale 21. Co. Lit. 357. 1
Hawk. c. 64. s. 35. That is in respect 
of such actual violence as shall be 
done by her in person, but not in 
respect of what shall he done by 
others at her command, because such 
command is void.

(c) 1 Hawk. P. C. c. 1. s. 13. n, 11. 
where 1 Bac. Abr. 294. is cited : sed 
qu.

(d) 1 Bac. Abr. Baron and feme, 
(G.l notes.

(e) 22 Ass. 40. Halt. 157.
(/) Hammond’s case, 1 Leach 447.
(g) 1 Hawk. P. C. c. 1. s. 13. 1 Bac. 

Abr. Baron and feme (G.) where it is 
said in the notes, that she cannot be 
indicted for barratry, and Roll. Rep. 
39. is cited. But qu. and see 1 Hawk. 
P. C. c. 81. s. 6. and post, Book If. 
Chap. xxii.
C
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her to do it, but that she uttered the instrument in his absence. 
Upon a ease reserved, the Judges held that the presumption of 
coercion at the time of the uttering did not arise, as the husband was 
absent at that time ; and that the wife was properly convicted of 
the uttering, and the husband of the procuring. (A) And in a case 
which occurred a short time before that which has been just 
cited, this question of coercion in the offence of forgery came 
under the consideration of a very learned judge. The prisoner, 
Martha Hughes, was indicted for forgery and uttering bank of 
England notes. The principal witness stated, that, in consequence 
of a conversation which he had had some time before with the 
prisoner’s husband, he went to the husband’s shop ; that the 
husband was not present, but that he saw the prisoner, who 
beckoned him to go into an inner room ; that she followed him 
into the room, and that he there told her what her husband had 
said to him ; upon which they agreed about the business, and he 
bought of her three two pound notes, at one pound four shillings 
each ; that he paid her for the notes, and was to receive eight 
shillings in change. He further stated, that when he was putting 
the notes into his pocket book, and before he had received the 
change, the husband looked into the room, but did not come in or 
interfere with the business further than by saying, “ Get on with 
you.” After this the witness and the prisoner returned into the 
shop where the husband was ; the prisoner gave him the change? 
and both the prisoner and her husband cautioned him to be careful. 
Upon this evidence the counsel for the prisoner objected that she 
acted under the coercion of her husband; that the evidence would 
have been sufficient to have convicted the husband, if both the 
husband and wife had been upon their trial ; and that therefore 
the prisoner ought to be acquitted, (x) But Thomson B. (stop
ping the counsel for the prosecution) said, “ I am very clear as to 
“ the law on this point. The law, out of tenderness to the wife, if 
“ a felony be committed in the presence of the husband, raises. % 
“ presumption prima facie, and prima facie only, as is clearly laid 
“ down by Lord Hale, that it was done under his coercion : (f 
“ but it is absolutely necessary that the husband should in such 
“ case be actually present, and taking a part in the transaction- 
“ Here it is entirely the act of the wife; it is indeed in con- 
“ sequence of a communication previously with the husband, that 
“ the witness applies to the wife : but she is ready to deal, and has 
“ on her person the articles which she delivers to the witness- 
“ There was a putting off before the husband came ; and it was 
“ sufficient if before, that time she did that which was necessary t0 
“ complete the crime. The coercion must be at the time of the 
“ act done, and then the law out of tenderness refers it prV>l(l 
u facie to the coercion of the husband. But when the crime has 
“ been completed in his absence, no subsequent act of his (although 
“ it might possibly make him an accessory to the felony of the 
“ wife) can be referred to what was done in his absence.” (z)

(A) Rex v. Morris, East T. 1814. (y) 1 Hale 516.
MS. Bayley J. and Russ, and Ry. 270. (a) Rex a. Martha Hughes, c°r.a s

(e) He referred to 2 East. P. C. Thomson B. Lancaster Lent ASSiZ - 
C. 16. S. 8. p. 559. 1 Hale 46. Kel. 37. 1813. MS.
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A feme Covert is not guilty of felony in stealing her husband’s 

goods, because a husband and wife are considered but as one 
Person in law, and the husband, by endowing his wife at the 
marriage with all his worldly goods, gives her a kind of interest in 
them : for which cause even a stranger cannot commit larceny in 
taking the goods of the husband by the delivery of the wife, as he 
may by taking away the wife by force and against her will, 
together with the goods of the husband, (h)

And in a case where the prisoner was an apprentice to the pro
secutor, and it appeared that the prosecutor’s wife had continual 
custody of the key of the closet where her husband’s plate was 
Usually locked up, and that she had pawned some articles of it in 
mder to supply the prisoner with pocket money, but the articles 
she pawned were not those which the prisoner was charged with 
stealings and the prisoner confessed that he took the articles 
mentioned in the indictment from the closet, and a pawnbroker 
proved that he received them in pledge from the prisoner, but it 
md not appear by what means the prisoner had gained access to 
the closet from which they were taken, the prisoner was acquitted, 
the Court held, that the prosecutor’s wife, having the constant 
peeping of the key of the closet where the plate was usually 
Coked up, and it appearing that the prisoner could not have taken 
1 without her privity or consent, it might be presumed that he 

had received it from her. (i) But it should be observed, that if 
me wife steal the goods of her husband and deliver them to B. 
h’ho knowing it carries them away, B. being the adulterer of the 
V'if, this, according to a very good opinion, would be felony 
ln B. ; for in such case no consent of the husband can be pre- 
^med. (*)

A feme covert shall not be deemed acessory to a felony for 
giving her husband who has been guilty of it, as her husband 
^ ad be for receiving her ; nor shall be a principal in receiving her 
^lsband when his offence is treason ; for she is sub potestate viri, 
io' k°und to receive him. (1) Neither is she affected by receiving,
' 1?By with her husband, any other offender, (to) 
la o *s no ground for dismissing an indictment for burglary or 
delce»y as to the wife, that she is charged with her husband and 
acQC -e<* as wife; for the indictment is joint and several 

cording as the facts may appear ; and on such an indictment the 
‘e may be convicted, and the husband acquitted, (x)

And see 1 Hawk. P. C. c. 33. s. 32. 
3 Inst. 110. 2 East P. C. 558.

(:) Harrison’s case, 1 Leach 47. 
2 East P. C. 559.

(A) Dalton, cap. 104. pi. 268, 269, 
(new edit. c. 157. p. 504.)

(l) 1 Hale 47. 1 Hawk. P. C. c. 1.
s. 10.

(m) 1 Hale 48, 621. But if the wife 
alone, the husband being ignorant, 
do knowingly receive B. a felon, the 
wife is accessory and not the hus
band. 1 Hale 621.

(,v) 1 Hale 46.
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And in burglary or larceny if a man and woman are indicted, 
and the woman pretends to be the man’s wife, but is not s° 
described in the indictment, the onus of proving that she is his 
wife isjupon her. Thus where Thomas Wharton and Jane Jones 
were indicted for burglary, and the woman pleaded that she was 
married to Wharton, and would not plead to the name of Jones, 
the grand jury who found the bill were sent for; and in their 
presence, and with their consent, the court inserted the name 
Jane Wharton, otherwise Jones, not calling her the wife of 
Thomas Wharton, but giving her the addition of spinster ; upon 
which she pleaded; and the court told her that if she could prove 
that she was married to Wharton before the burglary, she should 
have the advantage of it : but on the trial she could not, and was 
found guilty, and judgment given upon her. (y) But cohabitation 
and reputation will be sufficient evidence upon such point. 
William Atkinson and Mary Atkinson were indicted for disposing 
of forged country bank notes ; and it appeared that the man dis
posed of them in the presence of the woman at a public house, to 
which they went together to meet the person to whom they were 
disposed of ; that the man went thither by appointment, and the 
woman had a bundle of the same notes in her pocket. There was 
evidence, on the part of the prosecution, that they had lived and 
passed as man and wife for some months ; upon which it was put
to Gibbs C. B., whether the woman was not entitled to an ac
quittal, and he thought she was; and the counsel for the pro
secution at once acquiesced, (z)

IV. Upon the plea or excuse of ignorance, it may be shortly 
observed, that it will apply only to ignorance or mistake of fact, 
and not to any error in point of law. For ignorance of the muni
cipal law of the kingdom is not allowed to excuse any one that is 
of the age of discretion, and compos mentis, from its penalties 
when broken ; on the ground that every such person is bound to 
know the law, and presumed to have that knowledge, (n) But m 
some instances an ignorance or mistake of the fact will excuse, 
which appears to have been ruled in cases of misfortune an‘ 
casualty; as if a man, intending to kill a thief or housebreaker in 
his own house, by mistake kills one of bis own family, this wm 
not be a criminal action, (o)

(y) Bex v. Jones, Kel. 37.
(%) Rex v. Atkinson, O. B. Jan. 

Sess. 1814. MS. Bayley J.
(n) 1 Hale 42. 4 Blac. Com. 27.

Ignorantia juris, quod quisque tene

tur scire, neminem excusat, is a maxi0! 
as well of our own law as it was 0 
the Roman. Plowd. 343. Ff. 22. 6. 9- 

(o) Levett’s ease, Cro. Car. 53“' 
4 Blac. Com. 27. 1 Hale 42, 43.
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CHAPTER THE SECOND.

OP PRINCIPALS AND ACCESSORIES.

Where two or more are to be brought to justice for one and the 
same felony, they are considered in the light either,—I. of principals 
hi the first degree ; II. principals in the second degree ; III. acces
sories before the fact ; or, IV. accessories after the fact. And in 
either of these characters they will be felons in consideration of 
law ; for he who takes any part in a felony, whether it be a felony

common law or by statute, is in construction of law a felon, 
according to the share which he takes in the crime, (a)

I. Principals in the first degree are those who have actually and 
Vjith their own hands committed the fact ; and it does not appear 
Accessary to say any thing in this place by way of explanation of 
the nature of their guilt, which will be detailed in treating of the 
different offences in the course of the work.

II. Principals in the second degree are those who were present 
aiding and abetting at the commission of the fact. They are ge
nerally termed aiders and abettors, and sometimes accomplices ; 
put the latter appellation will not serve as a term of definition, as 
}t includes all the participes criminis, whether they are considered 
111 strict legal propriety as principals in the first or second degree, 
P.r merely as accessories before or after the fact. (A) The distinc-
l°n between principals in the first, and principals in the second 

degree ; or, to speak more properly, the course and order of pro
ceeding against offenders founded upon that distinction, appears to 
nave been unknown to the most ancient writers on our law 3 who 
Considered the persons present aiding and abetting in no other 
.jSdt than as accessories at the fact, (c) But as such accessories 
bey were not liable to be brought to trial till the principal offenders 

s muld be convicted or outlawed ; a rule productive of much mis- 
cmef, as the course of justice was frequently arrested by the death 

Escape of the nfincipal, or from his remaining unknown or 
o°ncealed. And with a view to obviate this mischief the judges by 
5 egrees adopted a different rule ; and at length it became settled 
t y that all those who are present aiding and abetting when a 
e °ny is committed are principals in the second degree, (d)

(«) Post. 417. 
y\ Fost. 341.
\CJ lost. 347.

An 1 Coal-heavers’ case, 1 Leaf 
and Fost- 498. and Rex v. '1 
1U ’?'!ers’ M.'ch. T. 1816. Rusi 

V 314.- This law was by 110 r

settled till after the time of Edw. 3. ; 
and so late as the first of Queen Mary 
a chief justice of England strongly 
doubted of it, though indeed it had 
been sufficiently settled before that 
time.

Principals in 
the first degree.

Principals in 
the second 
degree.
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In order to render a person a principal in the second degree, or 
an aider and abettor, he must be present aiding and abetting at the 
fact, or ready to afford assistance if necessary : but the presence 
need not be a strict actual immediate presence, such a presence 
as would make him an eye or ear witness of what passes, but may 
be a constructive presence. So that if several persons set out 
together, or in small parties, upon one common design, be it mur
der or other felony, or for any other purpose unlawful in itself, and 
each takes the part assigned him ; some to commit the fact, others 
to watch at proper distances and stations to prevent a surprize, or 
to favour, if need be, the escape of those who are more immediately 
engaged ; they are all, provided the fact be committed, in the eye 
of the law present at it ; for it was made a common cause with 
them, each man operated in his station at one and the same instant, 
towards the same common end, and the part each man took tended 
to give countenance, encouragement, and protection to the whole 
gang, and to insure the success of their common enterprize. (e) 
But there must be some participation ; therefore, if a special verdict 
against a man as a principal does not shew that he did the act, or 
was present when it was done, or did some act at the time in aid 
which shews that he was present aiding and assisting, or that he 
was of the same party, in the same pursuit, and under the same ex
pectation of mutual defence and support with those who did the 
fact, the prisoner cannot be convicted, (x) So, if several are out 
for the purpose of committing a felony, and upon alarm and pursuit 
run different ways, and one of them maim a pursuer to avoid being 
taken, the others are not to be considered as principals in that 
maiming, (y) And it is not sufficient to make a man a principal 
in uttering a forged nbte, that he came with the utterer to the 
town where it was uttered, went out with him from the inn where 
they put up a little before he uttered it, joined him again in the 
street a short time after the uttering, and at a little distance from 
the place of uttering, and ran away when the utterer was appre
hended. (c) This case has however been considered as having been 
decided upon the principle, that the circumstances which will 
amount to a constructive presence at common law will not be suffi
cient for the same purpose upon an indictment under a statute, 
The general rule however applies to offences by statute as well us 
at common law, viz. that all present at the time of committing a° 
offence are principals, although one only acts, if they are confede
rates, and engaged in a common design, of which the offence i* 
part, (a) And it has been considered, in a case where three po
sons were charged with uttering a forged note, that other act8 
done by all of them jointly, or by any of them separately, shortly 
beiore the offence, may be given in evidence to shew the confede
racy and common purpose, although such acts constitute distine 

(e) Fost. 350. 2 Hawk. P. C. c. 29.
S. 7, S.

(x) Rex v. Borthwick, Dougl. 207.
(y) Bex v. White and Richardson, 

Hi!. T. 1806. Russ, and Ry. 99, post, 
Book III. Chap. x.

(c) Rex v. Davis and Hall, East. T. 
1806. MS. Bayley, J. and Russ, and

Ry. 113. r
(d) By Graham, B. in the case o 

Brady and others, O. B. June, l8l‘ ’ 
1 Stark. Grim. Plead. 80. in the unte

la) Rex v. Tattersall, Sedgewic 
and Hodgson, East. T. 1801. MS. Bar 
ley, J.
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felonies. (6) And also that what was found upon each may be 
proved against each to make out such confederacy, although it were 
not found until some interval after the commission of the offence, (c) 

Going towards the place where a felony is to be committed, in 
order to assist in carrying off the property, and assisting accord
ingly, will not make the party a principal if he was at such a dis
tance at the time of the felonious taking as not to be able to assist 
in it. The prisoner and J. S. went to steal two horses ; J. S. left 
the prisoner half a mile from the place in which the horses were and 
brought the horses to him, and both rode away with them. Upon 
a case reserved, the judges thought the prisoner an accessory only, 
not a principal, because he was not present at the original taking, (d) 

But where a man committed a larceny in a room of a house, in 
Which room he lodged, and threw a bundle containing the stolen 
property out of the window to an accomplice who was waiting to 
receive it, the judges came to a different conclusion. The accom
plice was indicted and convicted as a receiver; and the learned 
judge before whom he was tried was of opinion, that as the thief 
stole the property in his own room, and required no assistance to 
commit the felony, the conviction of the accomplice as a receiver 
might have been supported, if the jury had found that the thief had 
brought the goods out of the house, and delivered them to the 
accomplice : but as the jury had found that the thief threw the 
things out of the window, and that the accomplice (whose defence 
Was that he had picked up the bundle in the street) was in waiting 
to receive them, he thought the point fit for consideration. And 
the judges were df opinion that the accomplice in this case was a 
principal, and that the conviction of him as a receiver was wrong, (e) 

When an offence is committed through the medium of an inno
cent agent, the employer, though absent when the act is done, is 
unswerable as a principal. Thus, if a child under years of discre
tion, a madman, or any other person of defective mind, is incited to 
commit a murder or other crime, the inciter is the principal ex 
Hecessitate, though he were absent when the thing was done, (e) 
;Wd if a man give another a forged note that the other may utter 
|t, if the latter be ignorant of the note being forged, the uttering 
by the latter is, it seems, the uttering of the former, though the 
former were absent at the time of the actual uttering. (/) But if 
me person who received the note knew that it was forged, the per
son who gave it would not, as it should seem, be punishable as a 
Principal. For where a person having incited another to lay poison 
ls absent at the time of laying it, he is an accessory only, though 
"e prepared the poison, if the person laying it is amenable as a 
principal ; but is punishable as a principal if the person laying the 
poison is not so amenable, (g) Where poison is laid for a man, 
and all who were present and concurred in laying it are absent at

(&) I d ibid.
(c) Id. ibid.
(d) Rex Kelly, Mich. T. IS 

• ayley, J. and Russ, and By. 4
rc . 'iSCe Post, Book IV. Chap. xxi. 
rcceivmg smien goods.

w ttex v. Owen, East. T. 1825. .

and Mood. C. C. R. 96.
(e) Post. 340. Kel. 52. Post, Book 

III. Chap. i.
(f) Rex v. Palmer and Hudson, I 

New Rep. 96. Post, Book IV. Chap, xxx,
(g) Post. 349.
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the time it is taken by the party killed by taking it, all are princi
pals ; otherwise all would escape punishment, (h)

It has been held, that to aid and assist a person to the jurors 
unknown to obtain money by the practice of ring-dropping is 
felony, if the jury find that the prisoner was confederating with the 
person unknown to obtain the money by means of this practice. (/) 
And ii several act in concert to steal a man’s goods, and he is in
duced by fraud to trust one of them in the presence of the others 
with the possession of the goods, and then another of the party 
entice the owner away, in order that the party who has obtained 
such possession may carry the goods off, all will be guilty of 
felony, the receipt by one under such circumstances being a felo
nious taking by all. (a)

Murder by . If a fact amounting to murder should be committed in prosecu- 
secutioiTof10" ti°n sorne unlawful purpose, though it were but a bare trespass» 
some unlawful aH persons who had gone in order to give assistance, if need were, 
purpose. for carrying such unlawful purpose into execution, would be guilty 

of murder.. But this will apply only to a case where the murder 
was committed in prosecution of some unlawful purpose, some 
common design in which the combining parties were united, and 
aor the effecting whereof they had assembled ; for unless this shall 
appear, though the person giving the mortal blow may himself be 
guilty of murder, or manslaughter, yet the others who came toge
ther for a different purpose will not be involved in his guilt, (g) 
Thus where three soldiers went together to rob an orchard ; two 
got upon a pear-tree, and the third stood at the gate with a drawn 
sword in his hand ; and the owner’s son coming by collared the 
man at the gate, and asked him what business he had there, where
upon the soldier stabbed him ; it was ruled to be murder in the 
man who stabbed, but that those on the tree were innocent. It was 
considered that they came to commit a small inconsiderable tres
pass, and that the man was killed upon a sudden affray without 
then knowledge. But the decision would have been otherwise if 
they had all come thither with a general resolution against all 
opposers ; for then the murder would have been committed in pro
secution of their original purpose. (/<)

(ft) Fast. 349. Kel. 52. 4 Co. 44 b.
(/) Moore’s case, 1 Leach 314.
(«) Rex v. Standley, East. T. 1816. 

MS. Bayley, J. and Russ, and Ry. 305. 
Rex v. County, MS. Bayley, J. Post, 
Book IV. Chap. vi. s. 1.

<50 Post. 351, 352. 2 Hawk. P. C. 
C. 29. s. 7.

(ft) Post. 353. Case at Sarum Lent 
Assizes, 1697, MS. Denton and Chap
pie, 2 Hawk. P. C. c. 29. s. 9. And 
see Rex v. Hodgson and others, 1 
Leach 6. : and an Anon, case at the 
Old Bailey,in December Sessions, 1664. 
1 Leach 7. note (a) where several sol
diers, who were employed by the mes
sengers of the Secretary of State to 
assist in the apprehension of a person, 
unlawfully broke open the door of a

house where the person was supposed 
to be ; and having done so, some of 
the soldiers began to plunder, and 
stole some goods. The question was, 
whether this was felony in all; and 
Holt, C. J. citing the case, says, “ That 
“ they were all engaged in an unlawful 
“ act is plain, for they could not jus-
“ tify breaking a man’s house without
“ making a demand first; yet all those 
“ who were not guilty of the stealing' 
“ were acquitted, notwithstanding 
“ their being engaged in one unlawful 
“ act of breaking the door ; for this 
“ reason, because they knew not of 
“ any such intent, but it was a chance 
“ opportunity of stealing, whereupon 
“ some of them did lay hands.”
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For where there is a general resolution against all opposers, ?raWg”Ie]at|tlere 

whether such resolution appears upon evidence to have been ac- |%Mion 
tually and explicitly entered into by the confederates, or may be against all 
reasonably collected from their number, arms, or behaviour, at or opposers. 
before the scene of action, and homicide is committed by any of the 
party, every person present in the sense of the law when the homi
cide is committed will be involved in the guilt of him that gave the 
mortal blow, (i)

But it must be observed that this doctrine respecting the whole But where the 
party being involved in the guilt of one or more, will apply only to purpose was 
such assemblies as are formed for carrying some common purpose ^murder 
unlawful in itself into execution. For if the original intention only in the 
Was lawful, and prosecuted by lawful means, and opposition is P“ty 
made by others, and one of the opposing party is killed in the l^slnd ua 
struggle, in that case the person actually killing may be guilty of abettors, 
murder or manslaughter, as circumstances may vary the case : but 
the persons engaged with him will not be involved in his guilt, 
unless they actually aided or abetted him in the fact ; for they 
assembled for another purpose which was lawful, and consequently 
the guilt of the person actually killing cannot by any fiction of law 
be carried against them beyond their original intention. (/;)

When the rule was first settled that aiders and abettors should ^ W^ment of 
be deemed principals in the second degree, and not accessories at *ayers and 
the fact, the object in view was probably to bring such offenders abettors, 
more speedily and certainly to their trial ; (/) without any intention 
of enhancing the measure of their punishment upon conviction.
Nor would the consequence of an increased punishment have im
mediately followed from the rule, as the distinction between prin
cipals and accessories did not at that time affect the life of the 
Party upon conviction : and all were then alike liable to suffer 
death, from the principal in the first degree to the accessory in the 
lowest, unless the privilege of clergy, which in those days was 
bounded solely on the clerical function or capacity of the delin
quent, interposed. Whether principals or accessories, therefore,
We punishment would have been capital to those who were not 
entitled to the privilege of clergy ; and to those who were entitled,
We punishment would not have been capital, though principals in 
We highest degree. But in later times the question of principal 
°r_ accessory has become a matter of the greatest importance to the 
prisoner ; in many cases life or death to him ; for by wiser regula
tions the allowance or non-allowance of clergy no longer depends 
uP°n the function and capacity of the offender but upon the nature 
°f the offence ; and is extended, in cases in which it is allowable,
W all ranks and orders of men. (m)

Now, it being admitted as a settled rule that aiders and abettors Whether liable 
are to some purposes at least principals in the second degree, it has a° principals^ 
been made a question whether they ought to be so considered to the first degree.

(*') Fost. 353, 354. 2 Hawk. P. C. (m) 3 & 4 Will, and Mary, c. 9. s. 6.
' f 9- s- 8. 5 Ann. c. 6. s. 4. Vide Post. 359. By

c hi ^0St- 354, 355. 2 Hawk. P. C. 6 Geo. 4. c. 25. s. 3. clerks in holy 
" . • s- And see further upon this orders convicted of felony are made 

P int, post, Book III. Chap. iii. on Ho- liable to punishment, as other per-
,fe: sons not in holy orders.W Ante, p. 21,
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all purposes and in all cases ; and especially with regard to new 
felonies created by statutes which take away clergy from those 
who shall be guilty in such manner and under such circumstances 
as are therein particularly set forth, without express mention of 
aiders and abettors, or any words which manifestly extend to 
them : whether aiders and abettors also shall be ousted of their 
clergy in the construction of such statutes. The point is very ably 
and elaborately argued by Mr. Justice Foster, who thinks that if a 
departure from the ancient rule had in such cases affected the pri
soner’s life upon conviction, the judges would still have adhered to 
it, notwithstanding the mischiefs by which it was attended, (n) 

Grounds for It is allowed on all hands that aiders and abettors have been 
them'as'not so alwaTs ousted of their clergy, and properly so, by the construction 
liable. of the statutes which oust clergy in murder, robbery, rape, and

burglary, (o) But then it is said that the Legislature in these sta
tutes has made use of terms which at the time when the acts were 
made, and long before, were well known to include aiders and 
abettors ; that in these statutes clergy is taken away from the 
several offences described by legal technical terms of well known 
signification ; namely, murder, robbery, rape, and burglary ; and 
that the objects of these acts are persons convicted of murder, rob
bery, rape, and burglary ; aiders and abettors being, at the time 
these statutes were made, clearly liable to be convicted as princi
pals in those offences. Whereas in many other statutes aiders and 
abettors are not once named, nor described by any terms importing 
that the Legislature intended to oust them.(p)

It certainly appears that in general the judges have been ex
tremely tender in the construction of statutes which take away 
clergy; and have in several instances carefully distinguished be
tween the cases of principals in the first and second degrees, the 
actual perpetrators, and mere aiders and abettors. Thus, in a case 
upon the statute of stabbing, which enacts, “ that every person 

which shall stab or thrust, &c.” (y) two persons were present 
aiding and abetting a third person, who in fact' made the thrust, 
and was denied his clergy ; and these persons, though agreed to 
have been principals in manslaughter at common law, were admit
ted to their clergy ; for it was considered that though in judgment 
of law every one present and aiding is a principal, yet in construc
tion of this statute, which is so penal, it shall be extended only to 
such as really and actually made the thrust ; not to those who in 
construction of law only may be said to make it. (r) So in a case 
upon the statute 39 Eliz. c. 15., against robbery in dwelling- 
houses, (s) where two persons put a ladder against a chamber-

(ra) See Mr. Justice Foster's argu
ments, Post. 355—360. and 416—430.

(°) 1 Hale 537. 2 Hale 359. Post. 
357. The statutes are, 1 Ed. 6. c. 12. 
s. 10. as to murder and robbery ; and 
18 Eliz. c. 7. as to rape and burglary.

(p) Fost. 357, 358.
(q) 1 Jac. 1. c. 8.
(r) Page and Harwood’s case, Fost. 

355. Aleyn. 43. Str. 86. l Hale 468. 
And the case of the Queen v. Whistler, 
Salk. 542. 2 Lord JRaym. 842.

(s) The enactment of the statute is, 
“ that if any person shall be convict- 
“ ed for the felonious taking away in 
“ the day-time of any money, goods, 
“ or chattels, being of the value of 
“ five shillings, or upwards, in any 
“ dwelling-house or houses, or any 
“ part thereof, or any outhouse, &c. 
“ although no person be in the said 
“ house, &c. at the time of such f6' 
“ lony committed,” he shall be ex
cluded the benefit of clergy.
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window, one of them opened the window, got into the chamber, 
and stole 401., but the other stood on the ladder in the view of him 
who entered, saw him in the chamber, assisted in the robbery, and 
had a share of the booty, but did not enter the chamber ; it was 
held that as he did not enter he should have his clergy, though 
plainly a principal aiding and abetting.(/) And the same rule of 
construction has been held to govern in the case of larceny dam 
ef secret a peraomd upon the stat. 8 Eliz. c. 4.,(w) where the per- 
son who actually picked the pocket was held to be ousted of his 
clergy, but not he who was present aiding and abetting ; though 
without some accomplice ready at hand to take off the booty, this 
sort of theft could seldom have succeeded, (w)

Upon the two first of these cases Mr. Justice Foster makes the 
following remarks :—“ Why did not a constructive thrust in one 
“ case and a constructive entry in the other operate so as to oust 
“ the accomplices, present and abetting, of clergy ? The reason is 
“ plain, and hath been already hinted at ; the Judges were upon 
“ the construction of statutes very penal, which were to be taken 
“ literally and strictly ; aiders and abettors are not named or 
“ described, and therefore could not, as they conceived, be brought 
“ within the statutes.” (tv) And Mr. Justice Foster cites the fol
lowing passage from Lord Hale as seeming to favour the construc
tion for which he contends :—iC An act that makes an offence by 
“ name, as rape, &c. to be felony, virtually makes all that are 
" present aiding and assisting principals, though one only doth 
“ the fact. Though as to the point of clergy in some cases it 
“ differs •” (y) and he thinks that the difference which Lord Hale 
hints at must arise from the different penning of the several
^Bmsome of the pointa insisted upon by Mr. Justice Foster, in Gmmds&" 
his able argument, will probably appear to rest upon grounds rather them as so 
too subtle and refined ; particularly his distinction between the liable, 
phrase “ person so offending,” in the statute 9 Geo. 1. c. 22., and 
“ person offending in any such offence,” in 25 Hen. 8. c. o. (a)
And it appears that a great majority of the judges differed with him 
uP°n this subject. It is stated that they gave great weight to the 
construction which had been constantly put on acts of parliament 
touching high treason, and on those which take away cieigy iom 
%Urder, robbery, rape, and burglary ; aiders and abettors, though 
n°t named in the statutes, having always been brought within the

(<) Rex v. Evans and Finch, Cro. 
Lar- 473. Hale, in citing this case, 
?ays that the offence must be a steal
ing *» the house; and therefore he 
Jhat steals, or is party to the stealing, 
Deing out of the house, is not ousted 
ot his clergy. The law stood thus 
t u regard to this statute, and also 
0 tlle 5th and 6th Ed. 6. c. 9. against 

an offence of the like kind, till hy 3 
4 W. & M. c. 9. aiders and abettors 

ere expressly ousted. And see as tothis Point, post, Book IV. Ch. iii.
W By which it was enacted, “ that 

no person indicted for the felonious

“ taking of any money, goods, or 
“ chattels from the person of any 
et other, privily without his know- 
“ ledge, shall have benefit of clergy.” 
This act is repealed by 48 G. 3. c. 129.

(w) 1 Hale 529. Rex v. Baynes 
and Others, 1 Leach 7. Rex v. Mary 
and Bridget Murphy, 1 Leach 266. 
Sterne’s case, 1 Leach 473.

(x) Fost. 357.
(g) 1 Hale 704.
(z) Fost. 417, 418.
(a) Revived by 5 Eliz. c. 17. See 

Fost. 417, 422, 423.
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compass of them to all intents, and suffered accordingly, (b) And 
contrary to this opinion they decided upon the 9th Geo. 1. c. 22., 
(by which it was enacted, that “ if any person shall unlawfully and 
“ maliciously kill, maim, or wound any cattle, every person so 
“• offending, being thereof lawfully convicted, shall be adjudged 
“ guilty of felony, and shall suffer death, as in cases of felony, 
“ without benefit of clergy”) that an aider and abettor was ousted 
of his clergy, (c) And in a subsequent case, called the Coal-heavers’ 
case, seven men were convicted and executed on the same statute, 
9 Geo. 1. c. 22, (d) by which clergy was taken away in express terms 
only from those who maliciously shot at another person, three of 
them not having discharged a gun or pistol. The Judges determined 
that this offence was a new created felony ; and therefore that it 
must necessarily possess all the incidents which appertain to felony 
by the rules and principles of the common law ; that the statute 
did not merely take away the privilege of clergy from an offence 
which was before known, but ordained that those who were guilty (e) 
of the thing prohibited by it should be adjudged felons without benefit 
of clergy ; and therefore by a necessary implication made all the 
procurers and abettors of it principals or accessories upon the 
same circumstances which would make them such in a felony by 
the common law ; and that it had been long settled that all those 
who are present aiding and abetting when a felony is committed, 
are principals in the second degree. (/)

It should be observed, however, that Mr. Justice Blackstone, 
in his excellent work, adopts, to a great extent, the distinctions 
endeavoured to be established by Mr. Justice Foster, and lays 
down the following rules :—That when the benefit of clergy is 
taken away from the offence, (as in case of murder, buggery, rob
bery, rape, and burglary,) a principal in the second degree, being 
present aiding and abetting the crime, is as well excluded from his 
clergy as he that is principal in the first degree ; but that where it 
is only taken away from the person committing the offence (as in 
the case of stabbing, or committing larceny in a dwelling-house, 
or privately from the person,) his aiders and abettors are not ex
cluded, through the tenderness of the law, which has determined 
that such statutes shall be taken literally, (g) And in a late case 
the distinction was acted upon in the construction of the 10 & 11 
W. 3. c. 23. (now repealed,by 1 Geo. 4. c. 11/. and 4 Geo. 4. 
c. 53.) which took away clergy from all who privately stole in a 
shop, &c. and from all who assisted, hired, or commanded them. 
The Judges were clear that this took away clergy from a person 
present aiding and assisting, upon the principle that although a 
statute taking away clergy from an offender may not include per
sons present aiding and abetting unless there are words for that

(*) Post. 421.
(c) Rex v. Midwinter and Sims, 

Fost. Append. 415. l Leach 66, note 
(«). See also Dodson’s Life of Foster, 
30, 35.

(d) Commonly called the Black Act.
(e) The words are, “ every person 

so offending.”

(f) Coalheavers’ case, 1 Leach 66. 
And all the Judges were of opinion that 
this case was good law in Wells’s case, 
1 East. P. C. c. 8. s. 7. p. 414. 1 Leach 
360, in the note. And see also 2 Hawk- 
c. 33. s. 98, 99.

(g) 4 Bla. Com. 373, citing 1 Hale 
529. Fost. 356, 357.
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purpose ; yet a statute, taking away clergy from the offender and 
all who assist him, includes aiders and abettors present, (a)

When several are present and abet a fact, an indictment or ap
peal may lay it generally as done by all, or specially, as done by 
one and abetted by the rest, (b) And even in offences in which 
there could have been only one principal in the first degree, as in 
rape, a charge against all as principals in the first degree is valid, 
if there be no difference in the punishment between the principals 
in the first and those in the second degree ; though it should seem 
that the more correct form in a case of this kind would be to charge 
the parties according to the facts as they will be proved, (c)

An indictment against the principal in the second degree rn 
murder should shew distinctly that he was present when the mor
tal stroke was given ; and it should seem that it would not be suf
ficient to state that both of their malice aforethought made the 
assault ; that the principal in the first degree then and there 
gave the mortal stroke, and so that both murdered : at least it 
Would not be sufficient if, before the allegation that both murdered, 
it is stated that the one (the principal in the second degree) coun
selled and incited the other to do the act. (d)

III. An accessory before the fact is he who, being absent at the 
time of the offence committed, doth yet procure, counsel, com
mand or abet another to commit a felony.(A) And it seems that 
those who by hire, command, counsel, or conspiracy, and those 
Who by shewing an express liking, approbation, or assent to ano
ther’s felonious design of committing a felony, abet and encourage 
him to commit it, but are so far absent when he actually commits 
it that he could not be encouraged by the hopes of any immediate 
help or assistance from them, are accessories before the fact. But 
Words that amount to bare permission will not make an accessory, 
as if A. says he will kill J. S., and B. says “ you may do your 
Pleasure for me,” this will not make B. an accessory, (i) And it 
seems to be generally agreed that he who barely conceals a felony 
Which he knows to be intended is guilty only of misprision of 
felony, and shall not be adjudged an accessory, (/r) The same per
son may be a principal and an accessory in the same felony, _ as 
where A. commands B. to kill C., and afterwards actually joins 
With him in the fact. (1)

The offence of an accessory before the fact differs so much from 
that of a principal in the second degree, that where a person was

(l) 3 Hawk. P. C. c. 29. s. 1., where 
it is said also that he may be charged 
as principal and accessory in the same 
indictment; but qu. if this would be 
allowed at the present day. In At
kins’ case, who was tried for the mur
der of Sir E.Godfrey, two indictments 
were found against him, one as prin
cipal, the other as accessory ; and he 
was arraigned upon both at the same 
time. But the first was abandoned, 
and evidence given only in support of 
the second ; the verdicts appear, how
ever, to have been pronounced succes
sively. 7 Howell’s St. Tri. 231.
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(а) Rex v. Gogerly, Hil. T. 1818, 
j- Bayley. J. Russ, and Ry. 343,

and Post, Book IP. Chap. vii.
(б) 2 Hawk. P. C. c. 23. s. 76., and 

c- 35. s. 64.
(c) Rex v. Vide, Fitz. Corone, pi.

=b- Rex ---------, Tr. T. 1813. Post,
Book 111. chap. vi.

(«) Rex v. Winifred and Thomas 
Jordon, 1 Leach 515.
352.

Offence of ac
cessory before 
the. fact differs 
from that of 
principal in the 
second degree.

1 East. P. C.

W 1 Hale 615.
W 2 Hawk. P. C. c. 29. s. 16.
W 1 Hale 616. g Hawk. P. C. c. 29.
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indicted as an accessory before the fact, it was held that she could 
not be convicted of that charge upon evidence proving her to have 
been present aiding and abetting ; it being clearly admitted to be 
necessary to charge a principal in the second degree with being 
present aiding and abetting, (m)

In a modern case, where one Danelly was indicted for a bur
glary, and Vaughan as an accessory to such felony and burglary, 
and Danelly had been acquitted of the burglary but found guilty 
of larceny, and Vaughan found guilty as accessory, it was objected 
that as the jury had acquitted the principal of the burglary, the 
accessory must be acquitted altogether. But as a great majority 
of the Judges upon a case reserved were of opinion that Danelly 
was free from any felonious intent, the charge against Vaughan, as 
accessory, of course could not be supported, (n)

Description of _ It is to be observed that the Legislature, in statutes made from 
fore thTfacUn l;lme,time concerning accessories before the fact, has not con- 
different Sta- ™e<l itself to any certain mode of expression ; but has rather
tutes. chosen to make use of a variety of words all terminating in the

same general idea. Thus some statutes make use of the word 
accessories, singly, without any words descriptive of the offence : (p) 
others have the words abetment, procurement, helping, maintain- 
ing, and counselling ; (y) or aiders, abettors, procurers, and coun
sellors. (r) One describes the offence by the words command, 
counsel, or hire; (s) another calls the offenders procurers or acces
sories. (£) One having made use of the words comfort, aid, abet, 
assist, counsel, hire, or command, immediately afterwards, in de
scribing the same offence in another case, uses the words counsel, 
hire, or command only, (u) One statute calls them counsellors 
and contrivers of felonies ; ('«/) and many others make use of the 
terms counsellors, aiders, and abettors, or barely aiders and abet- 
tors. Upon these different modes of expression, all plainly descrip
tive of the same offence, Mr. Justice Foster thinks it may safely be 
concluded that in the construction of statutes which oust clergy in

(m) Rex v. Winifred and Thomas 
Gordon, 1 Leach 515. S. C. 1 East. 
P. C. 352. And see Haydon’s case, 4 
Co. 42 b. In Gordon’s case it was the 
opinion of all the judges that the pri
soner who was discharged upon this 
objection might be indicted again as 
principal. So in I Hale 625 it appears 
that if one person be indicted as prin- 
cipal and another as accessory, and 
5?l“ i acquitted, yet the person in
dicted as accessory may be indicted as 
principal, and the former acquittal as 
accessory is no bar. But it is said that 
ir a person be indicted as principal 
and acquitted, he shall not be indicted 
as accessory before. I Hale 626. ; yet 

and see Post. 362. It seems to be 
admitted, that if a man be indicted as 
principal and acquitted, he may be 
indicted as accessory after ; and so if 
he be indicted as accessory before, 
and acquitted, he may be indicted as

accessory, after. 1 Hale 626.
(n) Rex v. Danelly and Vaughan, 

Mich. T. 1816. 2 Marsh 571. and I 
Russ. & Ry. 310. Post, Book IV. Cb. 
vi. s. I. It was urged that Vaughan 
could not be guilty as accessory to 
the “ said felony and burglary” as 
charged in the indictment, the jury 
having negatived the burglary ; that 
an accessory must be convicted of a 
felony of the same species as the prin
cipal, and that his offence, though 
distinct, is yet derivative from that 
of the principal.

(p) 31 Eliz. c. 12. s. 5. 21 Jac. !■ 
c. 6.

(q) 23 Hen. 8. c. 1. s. 3.
(r) 1 Ed. 6. c. 12. s. 13.
(s) 4 & 5 Ph. & M. c. 4.
(t) 39 Eliz. c. 9. s. 2.
(a) 3 & 4 W. & M. c. 9.
(ia) 1 Anne st. 2. c. 9.
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the case of participes criminis, we are not to be governed by the 
bare sound, but by the true legal import of the-words 5 and also 
that every person who comes within the description of these sta
tutes, various as they are in point of expression, is in the judgment 
of the Legislature an accessory before the fact; unless he is present 
at the fact, and in that case he is undoubtedly a principal, {x)

Whoever procures a felony to be committed, though "it be by the Accessories by 
intervention of a third person, is an accessory before the fact; for third
there is nothing in the notion of commanding, hiring, counselling, person, 
aiding, or abetting, which may not be effected by the intervention 
of a third person without any direct immediate connection between 
the first mover and the actor. It is a principle in law which can 
never be controverted, that he who procures a felony to be done is 
a felon. So that if A. bid his servant hire somebody, no matter 
whom, to murder B. and furnish him with money for that purpose, 
and the servant procure C. a person whom A. never saw nor heard 
°f to do it, A. who is manifestly the first mover or contriver of the 
murder is an accessory before the fact, (y) And a nobleman was 
found guilty of murder by his peers upon evidence which satisfied 
them that he had contributed to the murder by the intervention of 
his lady and of two other persons who were themselves no more 
than accessories, without any sort of proof that he had ever con
versed with the person who was the only principal in the murder, 
or had corresponded with him directly by letter or message. (2)

In high treason there are no accessories but all are principals, on 1“ what crimes 
account of the heinousness of the crime, (a) But in petit treason, accessories/ 
murder, and felonies in general, there may be accessories, except 
only in those offences which by judgment of law are sudden and 
Unpremeditated, as manslaughter and the like : which therefore 
cannot have any accessories before the fact. (Z>) In petit larceny 
fhere can be no accessories either before or after the fact, although 
it be felony, because it is not such as judgment of death ought by 
law to be passed upon it ; but procurers and counsellors are prin
cipals as in trespass, (c) In forgery it is laid down generally in

(•>■') That is, a principal in the first 
egree if the actual perpetrator, or a 

Principal in the second degree if only 
° aider and abettor. Post. 131. And 
e List. 130, where speaking of a 

j S® 1 And. 195. in which an in- 
utment was held to he sufficient, 

& the words of the statute of Ph.
. • were not pursued, the words 

wtavit, movit, et procuravit, being 
etoed tantamount to the words of 
e statute and descriptive of the same 

cas '1/'’ lle says that he takes that 
p ® • h.e g°°d law, though he con- 

ft 'S the only precedent he has 
tnt T'th where the words of the sta- 

e have been totally dropped, 
ana i ®ee the case of Macdaniel,Egan, 

Berry, Post. 125. 2 Hawk. P. C. 
74fi ;DS‘ X> 10- 19 Howell’s St. Tri.
Part;789"i 1,1 c opinion was, that the 

cs dearly would have been an

swerable as accessories in the manner 
charged if the offence had been a rob
bery : but as it appeared that the per
son robbed was a party to the conspi
racy, and gave his money freely, so 
that there was no robbery, judgment 
was given for the prisoners.

(z) The case of the Earl of Somer
set indicted as an accessory before the 
fact to the murder of Sir Thomas 
Overbury, 19 St. Tri. 804.

\d) 2 Hawk. P. C. c. 29. s. 2, 5.
1 Hale 613. Post. 341. 4 Blac. Com. 
35.

(b) 4 Blac. Com. 36. 1 Hale 615.
2 Hawk. P. C. c. 29. s. 24.

(c) 2 East. P. C. 743. 1 Hale 530,
616. 2 Inst. 183. 12 Rep. 81. Evans’s 
case, Post. 73. 4 Blac. 36. It appears 
however that in Reddeard’s case, £. 
11, Ann. (De Grey’s MS > Powell, J. 
said it was a vulgar error to think that
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tile books that all are principals, and that whatever would make a 
man accessory before in felony would make him a principal in for
gery ; {d) but it is conceived" that this must be understood of for
gery at common law, and where it is considered only as a misde
meanor. (e) And where three persons agreed to utter a forged 
bank note, and one uttered it at Gosport, and the other two, by 
previous concert, waited at Portsmouth ; the two latter Avere held 
to be accessories ; and having been tried and convicted as princi
pals were recommended for a pardon. (/) In crimes under the 
degree of felony there can be no accessories ; but all persons con
cerned therein, if guilty at all, are principals, (g)

It should be observed as to felonies created by acts of parlia
ment, that regularly if an act of parliament enact an offence to be 
felony, though it mention nothing of accessories before or after, 
yet virtually and consequentially those that counsel or command 
the offence are accessories before the fact, and those who know
ingly receive the offender are accessories after, (A)

It is a maxim that accessorius sequitur nataram sui princi
palis; (i) and therefore an accessory cannot be guilty of a higher 
crime than his principal. So that if a servant instigates a stranger 
to kill his master, this being murder in the stranger as principal, 
of course the servant is accessory only to the crime of murder; 
though had he been present and assisting he would have been 
guilty as principal of petty treason and the stranger of murder. (A) 
But a statute excluding accessories from the benefit of clergy does 
not thereby exclude the principals ; nor does a statute excluding 
the principals thereby exclude the accessories, (f) And if a statute 
takes away clergy from accessories, and a subsequent statute makes 
accessories persons who were not so before, the latter shall have 
their clergy, (m) Certain accessories after the fact, namely re
ceivers of stolen goods, are in some instances punished with more 
severity than the principal offenders, {n)
. kas oeen occasionally much considered how far an accessory 
is involved in the guilt of the principal when the principal does 
not act in conformity with the plans and instructions of the acces-

petit larceny or any felony, capital or 
not, might not have accessories after 
the fact. Serj. Forster’s MS. cited 
2 East. P. C. 743. But the principle 
as stated in the text seems well esta
blished ; and in the case of Evans, 
(Foster 73), Mr. J. Foster expressly 
says, “ Evans ought not to have been 
‘‘ Put upon his trial ; for the acts 
“ which make receivers of stolen goods 
“ knowingly accessories to the felony 
“ must be understood to make them 
“ accessories in such cases only where 
“ by law an accessory may be, and 
“ there can be no accessory to petty 
“ larceny.” J r J

(d) Bothe’s case, Moor 666. 1 Sid.
312. 2 Hawk. c. 29. s. 2. and autho
rities cited in 2 East. P. C. 973.

(e) 2 East, p. C. 973. And see post, 
Book IV". Chap, on Forgery. And see

Morris's case, 2 Leach 1096 note (a).
(/) Rex v. Soares, Atkinson and 

Brighton, MS. S. C. 2 East, P. C. 974. 
Russ, and Ry. 25.

(g) 4 Blac. Com. 36. 1 Hale 613-
(/i) 1 Hale 613, 614, 704. 3 Inst. 59. 
(!) 3 Inst. 139.
(k) 4 Blac. Com. 36.
(!) 2 Hawk. P. C. c. 33. s. 26. But 

see 2 East. P. C. c. 21. s. 9. where it 
is said that Lord Hale and Foster, J- 
were decidedly of opinion, that prin
cipals in arson were virtually excluded 
from the benefit of clergy by the siat. 
4 & 5 Ph. & M. c. 4. which excluded 
the accessory before.

(m) Post..372, 373. 2 East. P. C- c- 
16. s. 47. p. 616.

(») 4 Geo. 1. c. 11. 29 Geo. 2- c'
30. s. 1. and 2 Geo. 3. c. 28—fourteen 
years’ transportation.
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aory. With regard to this, it appears that (/VAfjormcÿW 
un't substantially varies from the terms of the instigation, if being 
solicited to commit a felony of one kind, he wilfully and knowingly 
commit a felony of another, he will stand single in that offence, 

the person soliciting will not be involved in his guilt, (n) 
chus if A. command B. to burn C/s house, and lie in so doing 
commits a robbery ; now A. though accessory tp the burning is 
n°t accessory to the robbery, for that is a thing of a distinct and 
^consequential nature, (o) And if A. counsels B. to steal goods 

C. on the road, and B. breaks into C/s house and steals them 
Caere, A. is not accessory to the breaking the house ; because that is 
I1 felony of another kind. (,v) He is however accessory to the steal- 
1,1 S; (s) But if the principal complies in substance with the insti
tution of the accessory, varying only in circumstances of time or 
P^ce, or in the manner of execution, the accessory will be involved 

his guilt : as if A. command B. to murder C. by poison, and B. 
Coes it by a sword or other weapon, or by any other means, A. is 
Accessory to this murder ; for the murder of C. was the object 
Principally in contemplation, and that is effected, (p) And it 
getiis that if A. counsels B. to steal goods in C/s house but not 
, o break into it, and B. does break into it, A. is accessory to the 

re,aking. (a) And where the principal goes beyond the terms of the 
ohcitation, yet if, in the event, the felony committed was a probable 

ti°Hsequence of what was ordered or advised, the person giving 
Elicli orders or advice will be an accessory to that felony. As if A. 
acvise B. to rob C., and in robbing him B. kills him, either upon 
Resistance made, or to conceal the fact, or upon any other motive 
operating at the time of the robbery : or if A. solicit B. to burn 
i **“ house of C., and B. does it accordingly, and the flames taking 
.Jhd of the house of I)., that likewise is burnt. In these cases A. 
thaiCeSS°ry to both in the murder of C. and in the burning of
j e kouse of D. The advice, solicitation, or orders, were pursued 
ti substance, and were extremely flagitious on the part of A. ; and 
tioe events, though possibly falling out beyond his original inten- 
(were, in the ordinary course of things, the probable conse-
of A1CCS what B. did under the influence and at the instigationw. (ÿ)
Wb n?re A. counselled a pregnant woman to murder her child 
helT ^ should be born, and she murdered it accordingly, A. was 
]jj , 1:0 be accessory to the murder : the procurement before the 
Unfl beinS considered as a felony continued after the birth, and 

H the murder was perpetrated by reason of that procurement, (c) 
Vli ut the more difficult questions arise where the principal by 
cit ] i r:ommils a different crime from that to which he was soli- 
Piqky the accessory. It has been said, that if A. orders B. to 
kim ’ ke by mistake kills D., or aiming a blow at C. misses 
it kills D., A. will not be accessory to this murder, because

ers ki the person, (r) And in support of this position Saun-
M Fost. 369.
tr PlHal,e 617> 4 Blac. Com. 37.

^^.369,370. 9Ha,k.P/C.
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c. 29. s. 20.
(a) Bac. Max. Reg. 16.
(g) Fost. 370.
(c) Rex v. Parker, Dy. 186. a. pi. 2. 
(r) 1 Hale 617. 3 Inst. 51.

»
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tiers’ case (s) is cited ; who with the intention of destroying bis 
wife, by the advice of one Archer, mixed poison in a roasted apple? 
and gave it her to eat ; and the wife having eaten a small part oi 
it, and having given the remainder to their child, Saunders (making 
only a faint attempt to save the child whom he loved and would 
not have destroyed) stood by and saw it eat the poison, of which 
it soon afterwards died. And it was held, that though Saunders 
was clearly guilty of the murder of the child, yet Archer was not 
accessary to that murder. But Mr. Justice Foster thinks, that this 
case of Saunders does not support the position (which he calls & 
merciful opinion) to its full extent ; and he proposes the following 
case as worthy of consideration. “B. is an utter stranger to the 
“ person of C.; A. therefore takes upon him to describe him by his 
“ stature, dress, age, complexion, &c. and acquaints B. when and 
“ where he may probably be met with. B. is punctual at the time 
“ and place ; and D., a person possibly in the opinion of B. answer- 
“ ing the description, unhappily comes by and is murdered, upon 
“ a strong belief on the part of B. that this is the man marked out 
“ for destruction. Here is a lamentable mistake ;—but who is an- 
“ swerable for it ? B. undoubtedly is ; the malice on his part 
“ egreditur personam. And may not the same be said on the part 
“ of A.? The pit which he, with a murderous intention, dug f°r 
“ C., D. through his guilt fell into and perished. For B., not 
“ knowing the person of C., had no other guide to lead him to his 
“ prey than the description A. gave of him. B. in following this 
“ guide fell into a mistake, which it is great odds any man in lus 
“ circumstances might have fallen into. I therefore, as at present 
“ advised, conceive that A. was answerable for the consequence pi 
“ the flagitious orders he gave, since that consequence appears, 111 

the ordinary course of things, to have been highly probable.” f 
Mr. Justice Foster then proposes the following criteria, as 

explaining the grounds upon which the several cases falling under 
this head will be found to turn. “ Did the principal commit the 
“ felony he stands charged with under the influence of the flag!' 
“ tious advice; and was the event, in the ordinary course <n 
“ things, a probable consequence of that felony ? or did he, follow- 
“ mg the suggestions of his own wicked heart, wilfully and 
“ knowingly commit a felony of another kind, or upon a differen 
fe subject.” (iv) c

A. commands B. to kill C., but before the execution there01 
repents and countermands B., yet B. proceeds in the execution 
thereof ; A. is not accessory, for his consent continues not, and he 
gave timely countermand to B. : but though A. had repented, yet if 'j" 
had not been actually countermanded before the fact committed? 
A. had been accessory, (x)

IV. An accessory after the fact, is a person who, knowing a 
felony to have been committed by another, receives, relieves? 
comforts, or assists the felon, (y) And it seems to have bepn 
agreed, that any assistance given to one known to be a felon, 111 
order to hinder his being apprehended or tried, or suffering tbe

(s) Plowd. 475. î Hale 431. 
(4) Fost. 370, 371.
(w) Fost. 372.

(v)

(y)
1 Hale 617. 
1 Hale 618. 4 Blac. Com 37.
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punishment to which he is condemned, is a sufficient receipt to 
uiake a man an accessory of this description : as where one assists 
a felon with a horse to ride away, or with money or victuals to 
support him in his escape, or where one harbours and conceals in 
his house a felon under pursuit, by reason whereof the pursuers 
cannot find him; and much more where one harbours in his 
house and openly protects such a felon, by reason whereof the 
pursuers dare not take him. {z) Also whoever rescues a felon 
from an arrest for the felony, or voluntarily and intentionally 
suffers him to escape, is an accessory to the felony : (a) and it has 
been said, that those are in like manner guilty who oppose the 
Apprehending of a felon. (/;) It is agreed, by all the books, that a 
uian may be an accessory after the fact by receiving one who was 
Uu accessory before as well as by receiving a principal, (c) And it 
las been holden, that a man may make himself an accessory after 
ine fact to a larceny of his own goods, or to a robbery on himself, 
by harbouring or concealing the thief, or assisting in his escape, (d) 

Where an act of parliament enacts an offence to be felony, 
though it mentions nothing of accessories, yet virtually and con
sequentially those that knowingly receive the offender are accès - 
series after, (e) It has, however, been said, that if the act of par
ement that makes the felony in express terms, comprehend 

Accessories before, and make no mention of accessories after, it 
seems there can be no accessories after; the expression of pro- 
curers, counsellers, abettors, all which import accessories before, 
Uiaking it evident that the Legislature did not intend to include 
Accessories after, whose offence is of a lower degree than that of 
Accessories before. (/) But by others it is considered to be set
tled law, that in all cases where a statute makes any offence 
reason, or felony, it involves the receiver of the offender in the 

same guilt with himself, in the same manner as in treason or 
eiony at common law, unless there be an express provision to 

0fC contrary, (g) And although it be generally true, that an act 
1 parliament creating a felony renders consequentially accessories 

‘yore and after within the same penalty, yet the special penning 
tlle act sometimes varies the case: thus, the statute 3 Hen. 7- 

■ y f°| taking away women, makes the taking away, the pro- 
/jnn8' and abetting, and also the wittingly receiving, all equally 
j. °nres and excluded from clergy. So that acts of parliament may 

lersiiy the offences of accessory or principal according to their 
a^bus penning, and have done so in many cases, (h)
^ there is no doubt but that it is necessary for a receiver to 

pdVe had notice, either express or implied, of a felony having 
th Clf committed, in order to make him an accessory by receiving 

* e hdon ; (i) and it is also agreed, that the felony must be com-
1 y],2 Hawk. P. C. c. 29. s. 26.
5 An e 618’ 619. 4 Blac. Com. 38. J Ann. c.31 g. 5
I * Hawk. P. C. c. 29. s. 27. 
ferino, i 9": but not the merely sof
fiare n -ra. to escape, where it is a 
p n omission. 1 Hale 619. 2 Hawk. 

'2Q.S.29.
( ) 3 Ha"k. P, c. C. 29. s. 27.

(c) 2 Hawk. P. C. c. 29. s. 1.
(d) Post. 123. Cromp. Just. 41 b. 

pi. 4 and 5.
(e) 1 Hale 613. Ante p. 32. 
if) 1 Hale 614.
(g) 2 Hawk. P. C. c. 29. s. 14.
(ft) 1 Hale 614, 615.
\i) 2 Hawk. P. c. c, 29. s. 32.
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plete at the time of the assistance given, else it makes not the 
assistant an accessory. So that if one wounds another mortally, 
and after the wound given, hut before death ensues, a person 
assists or receives the delinquent ; this does not make him acces
sory to the homicide, for till death ensues there is no felony com
mitted. {k)

The law has such a regard to the duty, love, and tenderness, 
which a wife owes to her husband, that it does not make her an 
accessory to felony by any receipt whatever which she may give 
to him; considering that she ought not to discover her hus
band. (l)

It is not thought necessary to discuss further the general prin
ciples of law relating to accessories after the fact, since prosecu
tions against such persons grounded on the common law are 
seldom instituted at the present time ; nor do they appear to have 
been frequent for many years past, nor to have had any great 
effect, (m) With respect to receivers of stolen goods, who by the 
3 and 4 W. and M. c. 9. and by the 5 Anne, c. 31, are made acces
sories after the fact, it is intended to treat of their offence in a 
subsequent chapter, (n) It may be observed, however, that the 
statute .5 Anne, c. 31. s. 5. enacts, that if any person shall receive, 
harbour, or conceal, any burglars, felons, or thieves, knowing 
them to be so, he shall be taken as an accessory to the felony, (o) 
And in the case of horse-stealing, a statute of Elizabeth (p) has 
taken away clergy as well from the accessory after as before the 
fact. But this statute extends only to such persons as were in 
judgment of law accessories at the time the act was made, namely, 
accessories at common law ; not to such as are made accessories 
by subsequent statutes ; and therefore a person knowingly re
ceiving a stolen horse, who is made an accessory by later statutes, 
is not ousted, (q)

The principal and accessory may be indicted in the same in
dictment and tried together, which is the best and most usual 
course : (r) and the accessory shall not, without his own consent, 
be brought to trial, till the guilt of the principal is legally ascer-

<k) 2 Hawk. c. 29. s. 35. 4 Biac. 
Cora. 38.

(l) 2 Hawk. c. 29. s. 34. 1 Hale
621. ante, p. 19. But this applies to 
no other relation besides that of a 
wife to her husband: and the hus
band may be an accessory for the 
receipt of his wife. 1 Hale 621.

(m) Post. 372.
(n) Post, Book IV. Chap. sdii, of 

Receiving stolen Goods.
(o) Vid. 2 East. P. C. 744. as to 

the construction of this statute.
(p) 31 Eliz. c. 12. s. 5.
(q) Post. 373. citing MSS. Tracy 

and Denton.
(r) 1 Hale 623. Post. 365. Rex r. 

Daneily and Vaughan, Old Bailey, 
Sept. 1816, ante, p. 30. It seems to 
jhave been settled that if the princi
pal amì accessory appear together,

and the principal plead the gene
ral issue, the accessory shall be put 
to plead also, and that if he like
wise plead the general issue, both 
may he tried by one inquest; hut that 
the principal must he first convicted; 
and that the jury shall be charged, 
that if they find the principal not 
guilty, they shall find the accessory 
not guilty. But it seems agreed, that 
if the principal plead a plea in bar, 
or abatement, or a former acquittal, 
the accessory shall not be forced to 
answer till that plea be determined; 
for e found for the principal,
the accessory is discharged ; if against 
the principal, yet he shall afterwards 
plead over to the felony, and may [e 
acquitted. 2 Hawk. P. C. c. 29. s. 47- 
1 Hale 624,

LL
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tainecl by conviction or outlawry, unless they are tried toge
ther. (s) This, however, must be understood, with the exception 
of those accessories after the fact, commonly called receivers of 
stolen goods, and certain accessories before the fact in cases of 
burglary, robbery, and grand larceny, who, by the enactments of 
several statutes, (t) may be proceeded against by indictment for a 
misdemeanor, though the principal may not have been convicted ; 
as will be shewn more at length in subsequent parts of this 
Work, (it) Where the proceedings are against the accessory only, 
the name of the principal should be stated in the indictment, if it 
is known ; and where it was stated in an indictment against an 
accessory to a felony, that the felony was committed by a person 
to the jurors unknown, and it appeared that the principal felon 
tvas a witness before the grand jury, it was held that the indict
ment could not be supported, (w)

An indictment against an accessory should state that the prin
cipal committed the offence ; and it is not sufficient merely to 
state that he was indicted for the offence, as the indictment is 
only an accusation, and it does not follow that he really com
mitted the offence because he was indicted for it. (o)

Formerly if a man had been indicted as accessory in the same a man may be 
felony to several persons, he could not haVe been arraigned till all arraigned as 
the principals were convicted and attainted : but as the law now g^of the* 
stands, if a man be indicted as accessory to two or more, and the principals as 
jury find him accessory to one, it is a good verdict, and judgment are convicted, 
may pass upon him. (.r) And therefore the Court in their dis
cretion may arraign him as accessory to such of the principals as 
are convicted'; and if he be found guilty as accessory to them or 
any of them, judgment shall pass upon him. (y) An acquittal in 
such case would not formerly have discharged him as accessory 
to the others ; (z) but by the statute 43 Geo. 3. c. 113. s. 5. it is 
provided that no person shall be tried more than once for the 
same offence of being accessory before the fact.

If A. be indicted as principal, and B. as accessory, and both be Former ac
quitted, or if B. only be acquitted, yet B. maybe indicted as quittai when 
Principal in the same offence, and his former acquittal is no ^dlctmentT 
bar. (a) But it seems to be agreed, that if A. be indicted as 
Principal and acquitted, he cannot be afterwards indicted as 
Accessory before the fact, (h) if, however, a man be indicted as

(s) 1 I-Iale 623. 2 Hawk. c. 29. s. 45. 
*°st. 360.

T 1 Amie, sess. 2. c. 9. s. 2. 5 Anne, 
_ 91.S. 6. 22 Geo. 3. c. 58. 3 Geo. 4. 
c- 38. s. 4.

(u) Post, Book IV. Chap. i. of Bur- 
?ai'd Chap. xiii. of Receiving 
'Wm, Goo*.
g (“) Rex v Walker, 3 Campii. 264 
tv, m, an indictment for larceny 
^oiigh the goods may he laid to b< 
g*e, ProPerty of persons unknown 
r.f a“ allegation is improper if tin 
6sitlef bo really known. 2 East. P. C 
Lar 781 Post, Book IV. Chap. iv. oi

(o) Lord Sanchar's case, 9 Co. Ill
a.

(x) Post. 361. 9 Co. 119.
(jy) 1 Hale 624. 2 Hawk. P. C. c.29. 

S. 46. Plowd.98, 99. Post. 361.
(z) 2 Hawk. P. C. c. 29. s. 46.
(a) 1 Hale 625. Rex v Winifred 

and Thomas Gordon. I Leach 515. 
S. C. 1 East. P.C. 35.

(/>) 1 Hale 626. 2 Hale 244. But 
Mr. Justice Foster says, that he knows 
not upon what grounds ; as in con
sideration of law the offences of prin
cipal and accessory are quite dif
ferent. See Post. 361, 362.
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principal and acquitted, he may be indicted as accessory after 
the fact; and so if he be indicted as accessory before the fact 
and acquitted, he may be indicted as accessory after the 
fact, (c)

Accessory may Anciently an accessory could not be tried unless the principal 
th/princTpaT6 wer® attainted : so that if the principal stood mute of malice, or 
offender has challenged peremptorily above the legal number of jurors, or re- 
been convict- fused to answer directly to the charge, the accessory could not 
not ^attainted. * have been put upon his trial, (d) But the statute 1 Anne, stat. 2.

c. 9., provides a remedy for this defect ; and enacts that “ if any 
“ principal offender shall be convicted of any felony, or shall stand 
“ mute, or peremptorily challenge above the number of twenty 
“ persons returned to serve of the jury, it shall and may be lawful 
“ to proceed against any accessory, either before or after the fact, 
“ in the same manner as if such principal felon had been attainted 
“ thereof, notwithstanding any such principal felon shall be ad- 
“ mitted to the benefit of his clergy, pardoned, or otherwise deli- 
“ vered before attainder ; and every such accessory shall suffer the 
“ same punishment, if he or she be convicted, or shall stand mute, 
“ or peremptorily challenge above the number of twenty persons 
“ returned to serve of the jury, as he or she should have suffered 
“ if the principal had been attainted.” Upon this statute it has 
been held that it is sufficient, in an indictment for felony against a 
receiver of stolen goods, to state that the principal was “ tried 
and duly convicted,” without going on to shew that judgment was 
passed upon him, or how he was delivered, (e) And where an in
dictment for receiving stolen goods averred that the principal felon 
had been duly convicted, upon an objection that the record which 
was produced was not sufficiently formal and correct to support 
the averment, it was held that the judgment was not necessary, 
and might be rejected; that the conviction was sufficient ; that in 
the common case, where the receiver is tried with the thief, there 
is no judgment on the thief before the verdict against the receiver ; 
and that although the record produced was full of errors, yet an 
erroneous attainder of the principal is sufficient, as against the 
accessory, until it is reversed. (/)

(c) 1 Hale 626.
(d) Post. 362, where the doctrine is 

reprobated : and see 1 Hale 626, where 
it is said that it was for this reason 
that Weston, the principal actor in 
the murder of Sir Thomas Overbury, 
could not for a long while be prevail
ed upon to plead, that so the Earl and 
Countess of Somerset, who were the 
movers and procurers, might escape. 
1 St. Tri. 314.

(e) Hyman’s case, 2 leach 925. 2 
East. P. C. 782.

(f) Baldwin’s case, 3 Campi). 265. 
Cor. Thomson, B. Monmouth Sum
mer assizes, 1812. The judgment was 
very informal, concluding “ and the 
said Isaac Powell in mercy, &c.” See 
further as to the sufficiency of an 
erroneous attainder of the principal

while unreversed, 1 Hawk. P. C. c- 
29. s. 40. And see in Lord Sanchar s 
case, 9 Co. 119, that if the principal 
be erroneously attainted, yet the ac
cessory shall be attainted ; for the at
tainder against the principal standstill 
it is reversed. And by Lawrence, 
in Holmesp.Walsh, 7T.R.465, “the 
“ judgment upon an indictment must 
“ be taken to be good until it is re- 
“ versed by a writof error ; as in the 
“ case of proceedings against the ac- 
“ cessory. So if there be a judgment 
“ against the husband for treason not 
“ reversed by error, it is sufficient to 
“ deprive the wife of her dower.” An“ 
see 1 Hale 625. But by the reversal 
of an attainder against a principal» 
the attainder against the accessory» 
which depends upon the attainder 0

I
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Where the principal and accessory are tried together upon the 

same indictment, there is no doubt hut that the accessory may 
enter into the full defence of the principal, and avail himself of 
every matter of fact and every point of law tending to his acquittal > 
for the accessory is in this case to be considered as particeps in 
lite; and this sort of defence necessarily and directly tends to his 
own acquittal. And where the accessory is brought to his trial 
after the conviction of the principal, and it comes out in evidence 
Upon the trial of the accessory that the offence of which the prin
cipal was convicted did not amount to felony in him, or not to that 
species of felony with which he was charged, the accessory may 
avail himself of this, and ought to be acquitted, (g) For though 
it is not necessary upon such trial on the part of the prosecution 
to enter into a detail of the evidence on which the conviction 
Was founded, and the record of the conviction is deemed suffi
cient evidence against the accessory to put him upon his defence ; 
yet the presumption raised by the record that every thing ill 
the former proceeding was rightly and properly transacted must, 
it is conceived, give way to facts manifestly and clearly proved ; 
and that as against the accessory the conviction of. the prin
cipal will not be conclusive, being as to him res inter alios 
«eta. (h) This was the opinion of Mr. Justice Foster; and upon 
this opinion the court, in a case at the Old Bailey, permitted the 
counsel for a prisoner indicted as an accesory to controvert the 
Propriety of the conviction of the principal by viva voce testi
mony, and to shew that the act done by the principal did not 
amount to a felony, and was only a breach of trust, if) And in a 
later case in the same court it was also admitted that tne recoid of 
%e conviction of the principal was not conclusive evidence of the 
felony against the accessory, and that he has a right to controvert 
the propriety of such conviction.(k)

But how far an accessory can defend himself in point of f act, 
by shewing that the principal was totally innocent, has been 
considered as a question of more difficulty, and one which should 
,e handled with caution ; because facts for the most part de

pend upon the credit of witnesses ; and when the strength and 
hinge of a cause happen to be disclosed, as they may be by 
j)llc trial, daily experience convinces us that witnesses for very 
uad purposes may be too easily procured. Upon this point, 
however, Mr. Justice Foster cites some authorities, which he 
apprehends to be strong, to shew that the accessory may insist 
uP°n the innocence of the principal ; and then gives his own 
«Pinion. He says, "'if it shall manifestly appear, in the course 
tt the accessory’s trial, that in point of fact the principal was

innocent, common justice seems to require that the accessory

^principal, is ipso facto utterly de- 
ated and annulled, Lord Sanchar’s 

T.Co‘ 119- Fost. 366. 
rUL U*st- 365. Rex v. M'Daniel and 

19 sta. Tri. 806.
W Ibid.
W Smith’s case, 1 Leach 288,

(7c) Prosser’s case, (mentioned in a 
note to Smith’s case, 1 Leach 290.) 
Cor. Gould, J. who is considered to 
have been a very accurate crown law
yer. And see Rex v. M'Daniel and 
Others, 19 St. Tri. 806.

The accessory 
maycontrovert 
the guilt of the 
principal.
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In what county 
they shall be 
tried.

43 G.3. c. 113. 
s. 5.

be acquitted. A. is convicted upon circumstantial evi- 
strong as that sort of evidence can be, of the murder of 

afterwards indicted as accessory to this murder ; and

ic should 
“ dence,
“ B. ; C. is
“ it comes out upon the trial, by incontestible evidence, that B. is 
“ still living ; (Lord Hale somewhere mentions a case of this kind) 
“ Is C. to be convicted or acquitted ? The case is too plain to 
“ admit of a doubt. Or, suppose B. to have been in fact mur- 
“ dered, and that it should come out in evidence, to the satisfar- 
“ timi of the court and jury, that the witnesses against A. were 
“ mistaken in his person, (a case of this kind I have known) and 
“ that A. was not, nor could possibly have been, present at the 
“ murder, "(f)

Where a person is feloniously stricken or poisoned in one 
county, and dies thereof in another county, the accessory may bé 
indicted in the county where the death shall happen, (m)

And where a murder or felony was committed in one county, 
and the person was accessory in another county, the accessory 
may be indicted in the county where he was accessory. And the 
judges of assize, or two of them, of the county where the offence 
of the accessory shall have been committed, on suit to them made, 
shall write to the keeper of the records where the principal shall 
have been convicted, to certify them w hether such principal be 
attainted, convicted, or otherwise discharged, which he shall cer
tify under his seal, (n)

In the case of accessories to any felony before the fact, whether 
the principal felony be committed within the body of any county 
or upon the high seas, and whether the procuring, &c. or abetting, 
or otherwise becoming accessories before the fact be committed 
within the body of any county, or upon the high seas, the offence 
of such accessories may be tried (in case the principal felony was 
committed within the body of any county) by the course of the 
common law, either within the county where” the principal felony 
was committed, or in the county where the offence of becoming 
accessory belare the fact was committed ; and in case the princi
pal felony was committed upon the high seas, then the offence of 
becoming accessory before the fact may be tried in such court, &c. 
as is directed by the statute 28 Hen. 8. c. 15. for trying felonies 
committed upon the high seas, (o)

The 33 Hen. 8. c. 23, intituled “ An Act to proceed by coni' 
“ mission of oyer and terminer against such persons as shall con- 
“ fess treason, &c. without remanding the same to be tried in the 
“ shire where the offence was committed,”(p) gives certain powers 
for making commissions of oyer and terminer for the speedy trial

(l) Post. 367, 378 ; and see 3 Esp. R. 
134, (in the case of Cook v. Field,) 
where it was stated by Beareroft, and 
assented to by Lord Kenyon, that 
where the principal has been convict
ed, it is nevertheless on the trial of 
the accessory competent to the de
fendant to prove the principal inno
cent. And see Rex r. M‘Danicl and 
Others, 19 St. Tri. S06.

(m) 2 & 3 Edw. 6. c. 24. s. 2, 3.
(n) 2 & 3 Edw. 6. c. 24. s. 4. Lord 

Sanchar’s case, 9 Co. 117, where seve
ral questions were moved upon tin* 
statute. Such accessory was di spa 
nishable at common law, 2 Hale I’ 
623.

(0) 43 G. 3. c. 113. s. 5. ReX » 
Morris, Russ. & Ry. 270. 

ip) 1 East. P. C. 369.

C.
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of persons examined before the King’s council, or three of them, 
upon any murders or other offences therein mentioned under such 
circumstances and in such cases as in the said act are mentioned ; 
but no provision is therein made for the trial of accessories before 
the fact in murder : it is therefore provided by the statute 43 G. 3. 
c. 113. s. 6. that the powers and authorities of the former statute 
shall be extended to the offence of procuring, &c. or otherwise 
becoming an accessory before the fact to any murder, (q)

(q ) By s. 7. this act is not to extend to Ireland.



Felony defined.

What words in 
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CHAPTER THE THIRD.

OF INDICTABLE OFFENCES.

Offences which may be made the subject of indictment, and are 
below the crime of treason, may be divided into two classes, 
felonies and misdemeanors.

The term felony appears to have been long used to signify the 
degree or class of Crime committed, rather than the penal conse
quence of forfeiture occasioned by the crime, according to its 
original signification. The proper definition of it, however, as 
stated by an excellent writer, recurs to the subject of forfeiture, 
and describes the word as signifying-—an offence which occasions 
a total forfeiture of either lands or goods, or both, at the common 
law ; and to which capital or other punishment may he superadded 
according to the degree of guilt, (a) Capital punishment does by 
no means enter into the true definition of felony : but the idea of 
felony is so generally connected with that of capital punishment, 
that it is hard to separate them ; and to this usage the interpreta
tions of the law have long conformed. Therefore, if a statute 
makes any new offence felony, the law implies that it shall be 
punished with death as well as with forfeiture, unless the offender 
prays the benefit of clergy, which all felons are entitled once to 
have, unless the same is expressly taken away by statute, (b)

With regard to felonies created by statute, it seems clear that 
not only those crimes which are made felonies in express words, 
but also all those which are decreed to have or undergo judgment 
of life and member by any statute, become felonies thereby, whe
ther the word “felony” be omitted or mentioned, (c) And where 
a statute declares that the offender shall, under the particular cir
cumstances, be deemed to have feloniously committed the act, it 
makes the offence a felony, and imposes all the common and 
ordinary consequences attending a felony, (a) But an offence 
shall never be made felony by the construction of any doubtful 
and ambiguous words of a statute ; and therefore, if it be pro-

fid * Bla. Com. 95, and see I Hawk, 
c. 25. s. 1. “ The higher crimes, rape, 
“ robbery, murder, arson, &c., were 
“ called felony ; and being interpreted 
“ want of fidelity to his lord, made 
“ the vassal lose his fief.” 2 Hume, 
App-ii- p 129. As to the derivation 
of the word felony, from feali, or fee, 
the fief or estate, and Ion, the price or 
value; and ascribing to it the mean- 

1

iag of pretium feudi, see Spelm. Gloss. 
Felon, 4 Bla. Com. 95.

(6) 4 Bla. Com. 98. Rex v. John
son, 3 M. & S. 549. Post, Book IF. 
Chap. xv.

(c) 1 Hale 703. 1 Hawk. P.C. c. 40. 
S. 2.

(d) By Bayley, J, in Johnson’s case, 
3 IL & S. 556..
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hibited under “ pain of forfeiting all that a man has,” or of cc for
feiting body and goods,” or of being “ at the King’s will for body, 
land, and goods,” it shall amount to no more than a high misde
meanor. (e) And though a statute make the doing of an act 
felonious, yet if a subsequent statute make it penal only, the latter 
Statute is considered as a virtual repeal of the former, so far as 
relates to the punishment of the offence. (/) And it should also 
be observed, that where a statute makes a second offence felony, 
or subject to a heavier punishment than the first, it is always 
implied that such second offence ought to be committed after a 
conviction for the first ; from whence it follows, that if it be not so 
laid in the indictment, it shall be punished but as the first offence : 
for the gentler method shall first be tried, which perhaps may 
prove effectual (g) Where a statute makes an offence felony 
which was before only a misdemeanor, an indictment will not lie 
for it as a misdemeanor, (h)

The word misdemeanor, in its usual acceptation, is applied to Misdemeanor» 
all those crimes and offences for which the law has not provided a c escn e 
particular name ; and they may be punished, according to the 
degree of the offence, by fine or imprisonment, or both, (i) A 
misdemeanor is, in truth, auy crime less than a felony ; and the 
Word is generally used in contradistinction to felony; misde
meanors comprehending all indictable offences which do not 
amount to felony, as perjury, battery, libels, conspiracies, and 
public nuisances." (k) Misdemeanors have been sometimes termed 
misprisions : indeed, the word misprision, in its larger sense, is 
Used to signify every considerable misdemeanor which has not a 
certain name given to it in the law ; and it is said that a misprision 
is contained in every treason or felony whatsoever, and that one 
who is guilty of felony or treason may be proceeded against for a 
misprision only, if the king please. (/) But generally misprision 
°f felony is taken for a concealment of felony, or a procuring the 
concealment thereof, whether it be felony by the common law, or 
by statute; (m) and silently to observe the commission of a felony,
Without using any endeavours to apprehend the offender, is a mis
prision ; a man being bound to discover the crime of another to a 
Magistrate with all possible expedition, (n) If this offence were 
accompanied with some degree of maintenance given to the felon, 
tbe party committing it might be liable as an accessory after the 
fact, (o)

It is clear that all felonies, and all kinds of inferior crimes of a indictable of- 
Public nature, as misprisions, and all other contempts, all dis- tenne», 
turbances of the peace, oppressions, misbehaviour by public offi
cers, and all other misdemeanors whatsoever of a public evil example

(rii 1 Hawk. P. C. c. 40. s. 3.
Y) 1 Hawk. P. C. c. 40. s. 5.

1 Hawk. P. C. c. 40. s. 4.
X1! Hex v. Cross, 1 Ld. Ravin. 711. 

3 Salk. 193. J
■ f 3 Burn. Just. tit. Misdemeanor, 
/PS Barlow’s Justice, tit. Misdem. 

i,,( f Bla. Com. 5, note 2. 3 Burn. 
Ush tit. Misdemeanor.

(I) 1 Hawk. c. 20. s. 2. and c. 50. s. 
1,2. Burn. Just. tit. Felony.

(ni) 1 Hawk. P. C. c. 59. s. 2. Post, 
Book II. Chap. xiii.

(n) 3 Inst. 140. 1 Hale 371—375.
(o) 1 Hawk. P. C. c. 59. s. 6. The 

concealment of treasure trove is mis
prision of felony. 4 Blac. Com. 121. 
3 Inst. 133.
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Neglect of 
children of 
tender years.

Attempts to
commit
crimes.

against the common law, may be indicted, (p) And it seems to 
be an established principle, that whatever openly outrages de
cency, and is injurious to public morals, is a misdemeanor at 
common law. (cf) Also it seems to be a good general ground, 
that wherever a statute prohibits a matter of public grievance to 
the liberties and security of a subject, or commands a matter of 
public convenience, as the repairing of the common streets of a 
town, an offender against such statute is punishable not only at 
the suit of the party aggrieved, but also by way of indictment 
for his contempt of the statute, unless- such method of proceeding 
do manifestly appear to be excluded by it. (r) But no injuries of 
a private nature are indictable, unless they in some way concern 
the king, (s)

It is an indictable offence, in the nature of a misdemeanor, to 
refuse or neglect to provide sufficient food or other necessaries for 
any infant of tender years, unable to provide for and take care of 
itself, (whether such infant be child, apprentice, or servant,) whom 
the party is obliged by duty or contract to provide for; so as 
thereby to injure its health. («)

So long as an act rests in hare intention, it is not punishable : 
but immediately when an act is done, the law judges not only of 
the act done, but of the intent with which it is done; and if ac
companied with an unlawful and malicious intent, though the act 
itself would otherwise have been innocent, the intent being cri
minal, the act becomes criminal and punishable, (t) Thus, an

(p) 2 Hawk. P. C. c. 25. s. 4. As to 
misbehaviour by public officers, see 
post, Book II. Chap. xiv.

(<?) 4 Blac. Com. 65 (n). 13th edit.
1 Hawk. P. C. c. 5. s. 4. 1 East. P. C.
c. 1. s. 1. and see Rex v. Sir Charles 
Sedley, Sid. 168. 1 Keb. 620. and
Rex v. Crunden, 2 Campb. 89. Cases 
of men indecently exposing their 
naked persons.

(r) 2 Hawk. P. C. c. 25. s. 4. and 
see 1 Hawk. P. C. c. 22. s. 5. where it 
is laid down that every contempt of a 
statute is indictable. But it is ques
tionable, where the party offending 
has been fined, if he may afterwards 
he indicted : and where a statute ex
tends only to private persons, or 
chiefly relates to disputes of a private 
nature, it is said that offences against 
it will hardly bear an indictment.
2 Hawk. P. C. c. 25. s. 4.

(s) 2 Hawk. P. C. c. 25. s. 4. Rex 
v. Richards, 8 T. R. 637, This dis
tinction is stated also to have been 
taken in Rex v. Bembridge and 
Powell (cited in Rex v. Southerton, 
6 East, 136.), who were indicted for 
enabling persons to pass their ac
counts with the Pay-office in such a 
way as to enable them to defraud the 
Government. It was objected, that 
this was only a private matter of ac

count, and not indictable : hut the 
Court held otherwise, as it related to 
the public revenue.

(a) Rex v. Friend and his wife, 
February 1802, MS. Bayley J. and 
Russ, and By. 20. Chambre J. dif
fered, thinking it not an indictable 
offence, but a matter founded wholly 
on contract, in this which was the 
case of an apprentice. The indict
ment should state that the infant was 
of tender years, and not able to pro
vide for itself. And see Rex v. Ridley, 
2 Campb. 650. Rex v. Squire and wife, 
post, Book III. Chap. i. of Murder. As 
to the neglect of paupers by overseers 
of the poor, see post, Book II Chap, 
xiv. Offences by persons in Office.

it) Per lord Mansfield, C. J. in 
Schofield’s case, Cald. 397. The an
cient writers, in treating of felonious 
homicide, considered the felonious 
intention in the same light in point of 
guilt as homicide itself. Voluntas 
reputabatur pro facto, a rule which 
has long been laid aside as too rigo
rous in the case of common persons, 
though retained in the statute of 
Treasons, 25 Ed. 3. st. 5. c. 2. But 
when the rule prevailed, it was neces
sary that the intention should be ma
nifested by plain facts, not by bare 
words of any kind. Hcec voluntas non
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attempt to commit a felony is, in many cases, a misdemeanor : (u) 
and an attempt to commit even a misdemeanor has been decided 
in many cases to be itself a misdemeanor, (it,’) And the mere 
soliciting another to commit a felony is a sufficient act or attempt 

' to constitute the misdemeanor. Thus, to solicit a servant to steal 
his master’s goods is a misdemeanor, though it be not charged in 
the indictment that the servant stole the goods, nor that any 
other act was done except the soliciting and inciting, (x) It was 
held not to be necessary, in order to shew that this was only a 
misdemeanor, to negative the commission of the felony ; as none 
of the precedents of indictments for attempts to commit rape or 
Jobbery contain any such negative averment : but it is left to the 
defendant to shew, if he please, that the misdemeanor was merged 
in the greater offence. And it has been held, that the completion 
of an act, criminal in itself, is not necessary to constitute cri
minality. (//) It should seem that an attempt to commit a sta
tutable misdemeanor, is as much indictable as an attempt to com
mit a common law misdemeanor, (a)

Upon the same principles some earlier cases appear to have 
proceeded. Thus, it was held indictable to attempt to bribe a 
cabinet minister and a member of the privy council to give the 
defendant an office in the colonies, (s) And an information was 
granted against a man for promising money to a member of a 
corporation, to induce him to vote for the election of a mayor : (i) 
an information also appears to have been exhibited against a 
person for attempting by bribery to influence a juryman in giving 
his verdict, (b) And it is laid down generally, that if a party

lnlellecla f ull de voluntate nudis verbis 
nut scriptis propalata, sed mundo ma
nifestata fuit per apertum, factum. 
13 Inst. 4. Fost. 193i 
■n iu) Higgins's case, 2 East. R. 21.
, ex v. Kinnersley and Moore, 1 Str.
. 96■ But in 1 Hawk. P. C. c. 25. s. 3.

ihe following passage :—■“ The bare 
„ ‘niention to commit a felony is so 
« 7ery criminal, that at the common 
,, 'aw it was punishable as felony 
„ "here it missed its effect through 
„ *°nie accident, no way lessening 
,, lc guilt of the offender. But it 
„ seems agreed at this day, that felony 
tl ®"ah not he imputed to a bare in- 

tention to commit it; yet it is cer- 
,, '“i" that the party may be very 

®?verely fined for such an inteu- 
th• Probably the latter part of

passage was intended to rei te to 
n intention manifested by some act. 

A“d see 1 Hawk. P. C. c. 55.
W Per Grose, J. in Higgins’s case, 

6 paSt" 8- and see Rex v. Phillips, 
_ aSj- 464. where an endeavour to 

evoke another to commit the mis
cor °f sending a challenge to 
iriLi’ Was held to be an indictable 
;n ‘ Çnieanor. And by Lawrence J. 

■iggins’s case, “ all such acts or

“ attempts as tend to the prejudice 
“ of the community are indictable.”

(x) Higgins’s case, 2 East. R. 5. in 
which see many cases cited, where 
attempts to commit felonies and mis
demeanors have been considered as 
misdemeanors.

(y) By Lord Mansfield in Rex v. 
Schofield, Cald. 400.

(а) This was the opinion of Le Blanc, 
J. in Rex v.Cartwright, East. T. 1S06, 
Russ, and Ry. 107,: but it seems 
the Judges did not go into the point, 
as they decided that the paper by the 
production of which the defendant 
had attempted to obtain money at a 
banker’s, and which was stated to be 
an order, was really no order. MS. 
Bayley, J.

(z) Vaughan’s case, 4 Burr. 2494. 
and see Rex v. Pullman and Others, 
2 Campi). 229. where a conspiracy to 
obtain money by procuring from the 
Lords of the Treasury the appoint
ment of a person to an office in the 
Customs, was held to be a misde
meanor at common law.

(!) Plympton’s case, 2 Lord Raym. 
1377.

(б) Young’s case cited in Higgins's 
case, 2 East. R. 14 and 16,
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offers a bribe to a judge, meaning to corrupt him in the cause de
pending before him, and the judge takes it not, yet this is an 
offence punishable by law in the party that offers it. (c) And an 
attempt to suborn a person to commit pequry, upon a reference 
to the judges, was unanimously holden by them to be a mis
demeanor. (<•/)

In a case where the defendant was indicted for a misdemeanor 
in having coining instruments in his custody, with intention to 
coin half guineas, shillings, and sixpences, and to utter them as 
and for the legal current coin, Lord Hardivicke doubted what the 
offence was; and the defendant being convicted, the indictment 
was removed into the King’s Bench by certiorafi for the opinion 
of that Court. Upon argument, and several cases cited, the Court 
held the offence to be a misdemeanor, and the conviction right ; 
Lee, C. J. saying, that “ all that was necessary in such a case, 
“ was an act charged, and a criminal intention joined to that 
“ act.” (e) But though this doctrine of the learned judge be 
admitted to be correct, it does not appear to have been applicable 
to the facts of the case as charged, which did not amount to a 
criminal act by the defendant. And it is understood that this 
case was considered and thought untenable in a late case, in which 
it was holden that having counterfeit silver in possession with 
intent to utter it as good is no offence, there being no criminal 
act done. The prisoner had been found guilty of unlawfully 
having in possession counterfeit silver coin with intent to utter it 
as good : but, on a case reserved, the judges were of opinion that 
there must be some act done to constitute a crime, and that the 
having in possession only was not an act. (/) But the having a 
large quantity of counterfeit coin in possession, under suspicious 
circumstances and unaccounted for, appears to have been con
sidered as evidence of having procured it with intent to utter it as 
good, which is clearly a criminal act punishable as a misdemeanor. 
Thus upon an indictment for procuring counterfeit shillings with 
intent to utter them as good, the evidence was that two parcels 
were found upon the prisoner containing about twenty shillings 
each, wrapped up in soft paper to prevent their rubbing, and 
there was .nothing to induce a suspicion that the prisoner had 
coined them ; and on a case reserved, the Judges were of opinion 
unanimously, that procuring with intent to utter was an offence,

(c) 3 Inst. 147.; and see in Rex v. 
Cassano, 5 Esp. 231. an information 
for attempting to bribe an officer of 
the Customs.

(d) Anon, before Adams, B. at 
Shrewsbury, cited in Schofield’s case, 
Cald. 400. and in Higgins’s case, 2 
East. R, 14, 17, 22. This case is pro
bably the same as Rex v. Edwards, 
MS. Sum. tit. Perjury.

(e) Sutton’s case,Rep. temp. Hardw. 
370. 2 Str. 1074. In this case there 
were cited, in support of the pro
secution, a case of a conviction of 
three persons for having in their cus
tody divers picklock keys with intent

to break houses and steal goods; 
Rex v. Lee and Others, Old Bailey. 
1689 ; and a case of an indictment for 
making coining instruments, and hav
ing them in possession with intent to 
make counterfeit money, Brandon’s 
case, Old Bailey, 1698; and also a case 
where the party was indicted for 
buying counterfeit shillings with an 
intent to utter them in payment, 
Cox’s case, Old Bailey, 1690.

(/) Rex v. Stewart, Mich. T. 1SU- 
Russ, and Ry. 288. S. P. Rex IU 
Heath, East. T. 1810. Russ, and Rf' 
184.
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and that the having in possession unaccounted for, and without 
any circumstances to induce a belief that the prisoner was the 
maker, was evidence of procuring, (g) But the effect of such 
evidence would be removed by circumstances sufficient to induce 
a suspicion that the prisoner was the maker of the coin found in 
his possession : and, upon the argument in the last case, Thom
son, C. B. mentioned a case where he had directed an acquittal, be
cause, from certain powder found upon the prisoner, there was a 
presumption that he was the maker of the coin. (A)

With respect to persons having implements for house-breaking, 
&c. in their possession with a felonious intent, the Legislature has 
made some provisions. The 23 Geo. 3. c. 88. enacts, that if 
any person shall be apprehended, having upon him any picklock 
key, crow, jack, bit, or other implement, with an intent felo
niously to break and enter into any dwelling-house, warehouse, 
coach-house, stable, or outhouse ; or shall have upon him any 
pistol, hanger, cutlass, bludgeon, or other offensive weapon, with 
intent feloniously to assault any person, or shall be found in or 
Upon any dwelling-house, warehouse, coach-house, stable, or out
house, or in any inclosed yard, or garden, or area belonging to 
any house, with an intent to steal any goods and chattels, every 
Such person shall be deemed a rogue and vagabond within the 

M intent and meaning of the 17th Geo. 2. c.5. And in some in
stances an act, accompanied with a certain intent, has been made 
a felony by particular statutes ; as by the 25th Geo. 2. c. 10. s. 1. 
the breaking or entering by force into any mines of black lead 
with intent to steal, is made felony punishable by imprisonment 
and whipping, or by transportation. And the 4th Geo. 4. c. 46. 
s. 2. enacts, that if any person shall, by day or night, break into 
any house or other place mentioned in the act with intent to cut, 
destroy, &c. any woollen, silk, &c. he shall be guilty of felony.

Where an offence is not so at common law, but made an offence 
by act of parliament, an indictment will lie where there is a substan
tive prohibitory clause in such statute, though there be afterwards 
a particular provision and a particular remedy given, (k) And it is 
stated as an established principle that when a new offence is created 
by an act of parliament, and a penalty is annexed to it by a sepa
rate and substantive clause, it is not necessary for the prosecutor 
to sue for the penalty; but he may proceed on the prior clause, on 
the ground of its being a misdemeanor. (/) And wherever a sta-

Persons hav
ing imple
ments of 
house-break
ing with felo
nious intent.

Offences 
created by 
statute, when 
indictable.

v is) Rex v. Fuller and Robinson, 
h-ast. T. 1816. MS. Bayley J. Russ. 
‘U|d Uy. 308. In the marginal note 
? Parker's case, 1 Leach 41, it is 
ated, that having the possession of
°unterfeit money with intention to

P? **■ away as and for good money, 
jS an indictable offence at common 

This may be criminal in some 
_Pes such possession as we have 
s.p above: but qu. if the point, as 

ii ln the marginal note, was ac- 
’Kv’ decided in Parker’s case.

' Fu“er and Robinson’s case, 
ants, note (g).

(Zr) Rex v. Wright, I Burr. 543.
(Z) By Ashhurst J. in Rex v. Harris, 

4 T. R. 205. And this principle has 
been held to apply, where the clause 
annexing the penalty was in the same 
section of the statute. Thus the 
repealed clause 5th Eliz. c. 4. s. 31. 
enacted “ that it shall not be lawful 
" to any person to set up, &c. any 

*“ craft, mystery, &c. except he shall 
“ have been brought up therein seven 
“ years as an apprentice, Sec." upon 
pain that every person willingly of
fending or doing the contrary forfeit 
for every default forty shillings for
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When offences 
created by sta
tute are not 
indictable.

tute forbids the doing of a thing, the doing it wilfully, although 
without any corrupt motive, is indictable, (m) If a statute enjoin 
an act to be done, without pointing out any mode of punishment, 
an indictment will lie for disobeying the injunction of the Legisla
ture. (n) And this mode of proceeding in such case is not taken 
away by a subsequent statute pointing out a particular mode of 
punishment for such disobedience, (o) Where the same statute 
which enjoins an act to be done contains also an enactment pro
viding for a particular mode of proceeding, as commitment, in case 
of neglect or refusal, it has been doubted whether an indictment 
will lie. (ft) But where a statute only adds a further penalty to 
an offence prohibited by the common law, there is no doubt but 
that the offender may still be indicted, if the prosecutor think fit, 
at the common law. (p) Where a statute makes that felony which 
before was a misdemeanor only, the misdemeanor is merged, and 
there can be no prosecution afterwards for the misdemeanor : but 
if it gives a new punishment or new mode of proceeding for what 
before was misdemeanor, without altering the class or character of 
the offence, the new punishment or new mode of proceeding is 
cumulative only, and the offender may be proceeded against as 
before for the common law misdemeanor. Therefore, notwith
standing the provisions of 9 and 10 W. 3. c. 32. against blasphemy, 
it was held that a blasphemous libel might be prosecuted as a 
common law offence, (z) It may be observed also, that it is an 
offence at common law to obstruct the execution of powers granted 
by statute, (q) But where a public act regulates rights which are 
merely private, an indictment will not lie for the infringement of 
those rights : as if a statute empowers the setting out of private 
roads and the directing their repairs, an indictment does not lie 
for not repairing them, (b)

Where the statute making a new offence only inflicts a for
feiture and specifies the remedy, an indictment will not
every month ; and the method of pro
ceeding upon this statute was either 
by information qui tam in the court 
of oyer and terminer or sessions of the 
county, &c. where the offence was 
committed, to recover the penalty, or 
by indictment in those courts. See the 
cases collected in the note to Rex v. 
Kilderhy, 1 Saund. 312 a. But it 
should be observed that a subsequent 
section (39) gave authority to pro
ceed by indictment, or by information, 
&c.

(m) Rex v. Sainsbury, 4 T. R. 457, 
where it was held to be a misdemeanor 
in magistrates to grant an ale licence 
where they had no jurisdiction. See 
post. Book II. Chap. xiv.

(n) Rex h. Davis, Say. 133.
(») Rex V. Boyal, 2 Burr. 832. Rex 

y.Balme, Cowp. 648. cited in the notes 
to 2 Hawk. P.C.c.25. s.4. And, ge
nerally speaking, the Court of K. B. 
cannot be ousted of its jurisdiction 
but by express words, or by necessary

implication. By Ashhurst J. in Cates v. 
Knight, 3 T. R. 445.

(a) Rex v. Commings and another, 
5 Mod. 179. Rex V. King, 2 Str. 1268 : 
Cases of indictments against overseers 
for neglecting to account,and for not 
paying over the balance within the 
time limited by the statute. But see 
the authorities : and, in 2 Noi. P. L. it 
is stated that an indictment will lie in 
these cases, though the statute pro
vides another remedy hy commitment.

(p) 2 Hawk. P. C. c. 25. s. 4. Rex
v. Wigg, Lord Raym. 1163. 2 Salk.
460. And see the cases collected in 
Rex v. Dickenson, 1 Saund. 135, a. 
note (4).

(z) Rex v. Carlisle, 3 B. & A. 161, 
164.

(q) Rex v. Smith and Others. Dougl. 
441. And an indictment for such of
fence need not, and ought not, to con
clude contra formam statuti.

(b) Rex v. Richards, 8 T, R. 637.
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lie. (r) The true rule is stated to he this : Where the offence 
was punishable by a common law proceeding, before the passing 
of a statute which prescribes a particular remedy by a sum
mary proceeding, then either method may be pursued, as the 
particular remedy is cumulative, and does not exclude the common 
law punishment : but where the statute creates a new offence by 
prohibiting and making unlawful any thing which was lawful 
before, and appoints a particular remedy against such new offence 
by a particular sanction and particular method of proceeding, such 
method of proceeding must be pursued and no other, (s) The 
mention of other methods of proceeding impliedly excludes that of 
indictment : (t) unless such methods of proceeding are given by 
a separate and substantive clause, (i) Thus it has been held, (u) 
and seems now to be settled, (w) that where a statute making 
a new offence not prohibited by the common law appoints in 
the same clause a particular manner of proceeding against 
the offender, as by commitment or action of debt or informa
tion, without mentioning an indictment, no indictment can be 
maintained. By 21 H. 8. c, 13. s. 1. no spiritual person shall 
take land to farm on pain to forfeit 10/. per month ; and it was 
decided on this statute, that as the clause prohibiting the act 
specified the punishment, the defendant was not liable to be in
dicted. (/) And it was held not to be an indictable offence to keep 
an alehouse without a licence, because a particular punishment, 
namely, that the party be committed by two justices, was pro 
vided by the statute, (x) And an indictment for assaulting and 
beating a custom-house officer in the execution of his office was 
quashed, because the statute 3 Car. J. c. 3. appointed a particular 
mode of punishment for that offence. (?/) So an indictment for 
killing a hare was quashed, on the ground that it was not indict
able ; the statute 5 Anne, c. 14. having appointed a summary mode 
°f proceeding before justices, (z) In one case, where no appro
priation of the penalty, nor mode of recovering it, was pointed out 
by the statute, the Court held that it could not be recovered by 
indictment ; but was in the nature of a debt to the crown, and 
enable for in a Court of revenue only, (a)

Amongst other decisions as to cases which cannot be made the 
subject of indictment, it appears to have been ruled that an indict- 
nrent will not lie for setting a person on the footway in a street to 
distribute handbills whereby the footway was impeded and ob-

, ('") Rex v. Wright, 1 Burr. 513 
ex v- Douse, 1 Lord Raym. 672.

•r, W Rex v. Robinson, 2 Burr. 80S 
r5* »• Carlisle, 3 B. & A. 163. Res 
11 ff°yall, 2 Burr. 832. See also Hart 
■n/. v- Hooker, Cowp. 524. Rex v 

r,ght, 1 Burr. 543. Rex v. Bai me 
mrp. 650. And see Faulkner’s case 
*aund. 250, note (3).
(0 2 Hawk. c. 25 s. 4.
W Ante, p. 47.
}“), Glass’s case, 3 Salk. 350.
M 3 Hawk. c. 95. s. 4.

Vol £ReX V' Wrioht’ 1 Burr. 543.

(x) Anon. 3 Salk. 25. S. P. Watson's 
case, 1 Salk. 45. and Rex v. Edwards, 
3 Salk. 27. And see Faulkner’s case, 
ï Saund. 248. and Mr. Serf Williams’s 
note (3) at page 250 e.

(y) Anon.2Lord Raym. 991. 3Salk. 
189. Rex v. James, cited in Rex v. 
Buck, 1 Stra. 679.

(%) Rex v. Buck, 1 Stra. 679.
(a) Rex v. Malland, 2 Stra. 828. a 

case upon the 12th Geo. 1. c.25. which 
imposes a penalty of twenty shillings 
per thousand for burning place bricks 
and stock bricks together.

49
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structed ; (h) nor for throwing down skins into a public way, by 
which a personal injury is accidentally occasioned ; (c) nor for act
ing, not being qualified, as a justice of peace ; (d) nor for selling 
short measure ; (e) nor for excluding commoners by inclosing ; (/) 
nor for an attempt to defraud, if neither by false tokens or con
spiracy ; (g) nor for secreting another ; (h) nor for bringing a 
bastard child into a parish ; (/) nor for entertaining idle and vagrant

(ft) Rex v. Sermon, 1 Burr. 516. But 
it was held by Lord Elienborough that 
every unauthorised obstruction of a 
highway, to the annoyance of the 
king’s subjects, is an indictable offence 
in Rex v. Cross, 3 Campi*. ‘227. where 
it was held to be an indictable offence 
for stage coaches to stand plying for 
passengers in the public streets.

(c) Rex «. Gil!, i Stra. 190.
(d) Castle’s case, Cro. Jac. 643.
(e) Rex v. Osborn, 3 Burr. 1697 : 

but selling by false measure is indict
able. Iliid.

(/) Willoughby’s case, Cro. Eliz. 
90.

(g) Rex v. Channel!, 2 Sira. 793. 
Indictment against a miller for taking 
and detaining part of the corn sent to 
him ; and Rex v. Bryan, 2 Stra.'866. 
Anon. 6 Mod. 105. Rex v. Wheatley, 
2 Burr. 1125. Rex «..Wilders, cited 
2 Burr. 1128. and Rex v. Haynes, 4 
M. & S. 214. This last case was an 
indictment against a miller,for receiv
ing good barley to grind at his mill, 
and delivering a mixture of oat and 
barley meal, different from the pro
duce of the barley, and which was 
musty and unwholesome. On the part 
of the prosecution, a note in 1 Hawk. 
P. C. c. 71. s. 1. referring to 1 Sess. 
Ca. 217. was cited, where it is laid 
down, “ that changing corn by a mil- 
“ 1er, and returning bad corn instead 
“ of it, is punishable by indictment ; 
“ for, being in the way of trade, it is 
“ deemed an offence against the pub- 
“ lie:” but it was held that the in
dictment would not lie. Lord Elien
borough, in giving judgment, said, 
that if the allegation had been that the 
miller delivered the mixture as an ar
ticle for the food of man, it might 
possibly have sustained the indictment, 
but that he could not say that its being 
musty and unwholesome necessarily 
and ex vi termini imported that it was 
for the food of man,; and it was not 
stated that it was to be used for the 
sustentation of man, but only that it 
was a mixture of oat and barley meal. 
His Lordship then proceeds: “as to 
“ the other point, that this is not an 
“ indictable offence, because it res-

“ peels a matter transacted in the 
“ course of trade, and where no tor 
“ kens were exhibited by which the 
“ party acquired any greater degree 
“ of credit, if the case had been that 
“ this miller was owner of a soke- 
“ mill, to which the inhabitants of the 
“ vicinage were bound to resort, in 
“ order to get their corn ground, and 
“ that the miller, abusing the confi- 
“ denceof this his situation, had made 
“ it a. colour for practising a fraud; 
“ this might have presented a differ- 
“ ent aspect ; but as it now is, it seems 
“ to be no more than the case of a 
“ common tradesman, who is guilty 
“ of a fraud in a matter of trade or 
“ dealing; such as is adverted to in 
“ Rex v. Wheatley, and the other 
“ cases, as not being indictable.” And 
see also Rex v. Bower, Cowp. 323, as 
to the point that for an imposition, 
which a man’s own prudence ought to 
guard him against, an indictment does 
not lie, but he is left to his civil re
medy. But in Rex v. Dixon, 3 M. & 
S. 11. it was held, that a baker who 
sells bread containing alum, in a shape 
which renders it noxious, is guilty of 
an indictable offence, if he ordered 
the alum to he introduced into the 
bread, although he gave directions for 
mixing it up in a manner which would 
have rendered it harmless. See Post, 
Book II. Chap. ix. s. 2.

(ft) Rex v. Chaundler, 2 Lord Rayai. 
1368 : an indictment for secreting A., 
who was with child by the.defendant, 
to hinder her evidence, and to elude 
the execution of the law for the crime 
aforesaid. But qu.

(i) Rex v. Warne, 1 Stra. 644, R 
appearing that the parish could not 
he burtlienedjthe child being born out 
of it. But see a precedent of an i*3" 
dictment for a misdemeanor at com
mon law, in lodging an inmate, vwm 
was delivered of a bastard child,which 
became chargeable to the liberty. - 
Chit. Crini. Law, 700. And see also 
id. 699. and 4 Wentw. 353. Cro. CRe- 
Comp. (7th ed.) 648, precedents ot 
indictments for misdemeanors at com
mon law, in bringing such persons 
into parishes in which they had n°
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persons in the defendant’s house ; (/<) nor for keeping a House to 
receive women with child, and deliver them. (1) And cases of 
non-feasance and particular wrong done to another are not in 
general the subject of indictment : but we have seen that cir
cumstances may exist of mere non-feasance towards a child of 
tender years' (such as the neglect or refusal of a master to provide 
sufficient food and sustenance for such a child, being his servant 
und under his dominion and controlli), which may amount to an 
indictable offence, (m)

It has been held, that where a mayor of a city, being a justice, 
made an order that a company in the city should admit one to be 
a freeman of that corporation, and the master of the company, being 
served with the order, refused to obey it, such refusal was not the 
subject of indictment, (n) And an indictment will not lie for not 
curing a person of a disease according to promise, for it is not a 
public offence, and no more in effect than a ground for an action 
°n the case, (o) To keep an open shop in a city, not being free of 
the city, contrary to the immemorial custom there, has been held 
cot to be indictable, (p)

With regard to trespasses, it has been held that a mere act of 
trespass (such as entering a yard and digging the ground, and 
erecting a shed or cutting a stable,) committed by one person, 
Unaccompanied by any circumstances constituting a breach of the 
peace, is not indictable ; and the Court quashed such indictment 
°n motion, (q) And an indictment against one person for pulling 
off the thatch of a man’s house, who was in the peaceable posses
sion of it, was also quashed on motion, (r) So an indictment for 
taking away chattels must import that such a degree of force was 
Used as made the taking an offence against the public. An indict- 
Uient averred that the defendant with force and arms unlawfully, 
forcibly, and injuriously seized, took, and carried away, of and 
from J. S., and against his will, a paper writing purporting to be a 
^arrant to apprehend the defendant for forgery ; and, after a convic- 
ti°n, a motion was made in arrest of judgment on the ground that 
foe charge did not amount to an indictable offence. Perryn, B. 
f°°k time to consider to the subsequent assizes, and had the case 
Argued before him ; and then held the objection valid, as the indict-

Trespasses not 
indictable.

ettiements, and in which they shortly 
le<*> whereby the parishioners were 

I ut to expense. In a late case it is 
do.. f° have been held, that no in- 

■ctnient will He for procuring the 
1 ,arr‘a.ge of a female pauper with a 

conring man of another parish, who 
'P. "°" actually chargeable. Hex v. 
jA?ile>: and Another, 1 Esp. 301. But 
çj, 10 facts of the case will warrant a 
w arSe °f conspiracy, the offence 

. nul be substantiated, if under the 
sil,lTtances the parish might pos- 
j, J be put to expense. See 1 Noi.
in" in by Marriage, Sect. I.

me notes.
70q ffex ”. Langley, 1 Lord Raym.

(l) Rex v. Macdonald, 3 Burr. 1646.
(m) Ante, p. 44.
(n) Rex v. Atkinson, 3 Salk. 188. 
(e) Rex v. Bradford, 1 Lord Raym.

366. 3 Salk. 189. In an anon, case, 
2 Salk. 522, it appears to have been 
held, that if a pawnbroker refuses, 
upon tender of the money, to deliver 
the goods pledged, he may be in
dicted. But Rex v. Jones, 1 Salk, 
379. is contra.

(p) Rex v. George, 3 Salk. 188. 
Nor is it an indictable offence to ex
ercise trade in a borough contrary to 
the bye-laws of that borough. Rex v. 
Sharpless, 4 T. R. 777.

(<7) Rex v. Storr, 3 Burr. 1699.
(r) Rex v. Atkins, 3 Burr. 1706.
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ment charged nothing but a mere private trespass, and neither the 
king nor the public appeared to have any interest therein, (a)

But where the indictment stated the entering a dwelling house, 
and vi et armis and with strong hand turning out the prosecutor, 
the Court refused to quash it. (s) And an indictment will lie for 
taking goods forcibly, if such taking be proved to be a breach of 
the peace : [t) and though such goods are the prosecutor’s own pro
perty, yet, if he take them in that manner, he will be guilty, {u)

(a) Rex v. Gardiner,Salisbury. 1780,
MS. Bayley J.

(s) Rex v. Siorr, 3 Burr. 1699.

(1) Anon. 3 Salk. 187. 
(u) Ibid.
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BOOK THE SECOND.

OF OFFENCES PRINCIPALLY AFFECTING THE 
GOVERNMENT, THE PUBLIC PEACE, OR 

THE PUBLIC RIGHTS.

CHAPTER THE FIRST.

COUNTERFEITING OR IMPAIRING COIN----OF IMPORTING INTO
the kingdom counterfeit or light money—and of ex
porting COUNTERFEIT MONEY.

SECT. I.

Of Counterfeiting Coin.

The Legislature has made several provisions against the coun
terfeiting of the following descriptions of coin, namely :—I. The 
king’s money, properly so called.—II. Foreign gold, silver, or 
c°pper coin.—And, III. The copper money of this realm.

I- The first of these, the king’s money, is protected by enact
ments, which place the offence of counterfeiting it in the highest 
class of crimes, upon the ground that the royal majesty of the 
Cr°wn is affected by such offence in a great prerogative of govern
ment ; the coining and legitimation of money, and the giving it 
Rs current value, being the unquestionable prerogatives of the 
mown. («) The statute 25 Edw. 3. st. 5. c. 2. declares it to be 
'f!gh treason “ if a man counterfeit the king’s money.” And, as 
there are no accessories in treason, it follows that all who, by fur
bishing the necessary tools, or by any other means, aid or assist in 
the coining, are guilty of the offence as much as he whose hand is
employed.% "

't appears that the coin or money of this kingdom consists pro- 
perly ot gold or silver only, with a certain alloy, constituting what 
m called sterling, coined and issued by the king’s authority ; and 

mt the statute of Edward the Third, in mentioning “ the king’s 
‘\l°ïLey ’ generally, refers to such money ; which is supposed also 

)e referred to by any other statute naming “money” generally, [c) 
re weight, alloy, impression, and denomination, of money made

% J ija,e 138. 1 East P. C. 148. (c) l East.P.C. 147. And seel Hale,
) Kel. 33. chap. 17, 18, 19, and ‘20.

Of counter
feiting the 
king's money.

What is the 
king’s money.
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io this kingdom are generally settled by indenture between the 
king and the master of the mint : but the statute, 56 Geo. 3. c. 68- 
provided, with respect to the new silver coinage, that the bul
lion shall be coined into silver coins of a standard and fineness 
of eleven ounces two pennyweights of fine silver, and eighteen 
pennyweights of alloy in the pound troy, and in weight after the 
rate of sixty-six shillings to every pound troy, whether the same 
he coined in crowns, half-crowns, shillings, or sixpences, or pieces 
of a lower denomination. A proclamation has in some cases been 
made as. a more solemn manner of giving the coin currency : but 
the proclamation in general cases is certainly not necessary, and in 
prosecutions for coining need not he proved, (c) And it is nun
necessary in such prosecutions to produce the indentures ; though 
it may be of use in case of any new coin with a new impression, 
not yet familiar to the people, to produce either the indentures, or 
one of the officers of the mint cognizant of the fact, or the stamps 
used, or the like evidence. But in general, whether the coin, upon 
a question of counterfeiting or impairing it, be the king’s money 
or not, is a mere question of fact which may be found upon evi
dence of common usage or notoriety. ((./) It should be observed, 
that any coin, once legally made and issued by the king’s autho
rity, continues to be the current coin of the kingdom until recalled, 
notwithstanding any change in the authority by which it was con
stituted. (e)

Some verbal difference is observable in the wording of several 
of the statutes on the subject of the coin since the Revolution. 
The statute 8 and 9 W. 3. c. 26. speaks of the gold and silver coin 
“of this kingdom,” or “ current within this kingdom.” The sta
tute 15 Geo. 2. c. 28. in one part expresses by name “guineas 
and half-guineas,” and “shillings and sixpences,” and is conse
quently confined to those identical coins. In another part it 
speaks of counterfeit money generally. The statute 11 Geo. 3. c. 
40. as to the copper coin, and the statute 3/ Geo. 3. c. 126. s. 2. 
as to gold and silver coin, describe each as the coin of “this realm, ’ 
following the words of the more ancient statutes. No stress can 
be laid upon such verbal differences between statutes passed in 
pari materia : the construction which the reason of the thing 
points out must be such as the words are capable of receiving 
without violence to their proper or accepted legal signification. (/)

Besides the counterfeiting of the king’s money within the sta
tute 25 Edw. 3. st. 5. c. 2. which has been already mentioned, the

(c) 1 East. P. C 149, where see some 
cases in which proclamation by the 
writ of proclamation under the great 
seal, or a remembrance thereof, is con
sidered to be necessary to prove a coin 
current; and it is also stated, that by 
the act of the 37th Geo. 3. c. 126. s. 1. 
relative to a copper coinage, the king’s 
proclamation is made necessary ; and 
seems, therefore, to be required in 
proof of any indictment upon that 
statute.

(tf) I East. P. C. 149. But in the

case of old coin which has gradually 
fallen into disuse', though still the legal 
coin of the king, there can be no ge
neral notoriety of the fact. _ ,

(e) i East. P. C. 148. where it lS 
said also, that this recai may be by 
proclamation ; and long disuse may> 
it is conceived, be evidence of it. 
has also been effected by act of P;ir' 
1 lament, as by 9 W. 3. c. 2. and G Ge°Ê 
2. c. 28.

(/) 1 East. P. C. 157.
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offence of high treason may also be committed by marking on the 
edges of any of the current or diminished coin of this kingdom, or 
counterfeit coin resembling the coin of this kingdom, with letters 
or graining*, or other marks or figures, like those on the edges of 
money coined in his Majesty’s mint. This provision is by stat. 8 
and 9 W. 3. c. 26. s. 3. (g) which enacts, that “ if any person 
“ (other than the persons employed in his Majesty’s mint or mints,
“ or such as shall have authority from the Lords Commissioners of 
“ the Treasury, or Lord High Treasurer of England for the time 
“ being,) (A) shall mark on the edges any the current coin of this 
“ kingdom ; or if any person whatsoever shall mark on the edges 
“ any of the diminished coin of this kingdom, or any counterfeit 
“ coin resembling the coin of this kingdom, with letters, or grain- 
“ ings, or other marks or figures like unto those on the edges of 
“ money coined in his Majesty’s mint ; every such offence shall be 
“ adjudged high treason ; and the offenders therein, their counsel- 
“ lors, procurers, aiders, and abettors, being thereof convicted or 
“ attainted, shall suffer death, &c.” (i)

Making shillings or sixpences to resemble guineas or half- Making sM- 
guineas, and making halfpence or farthings to resemble shillings p^es'to're- 
or sixpences, amount also to the crime of high treason. The sta- semble gai- 
tute 15 Geo. 2. c. 28. s. 1. provides, “that if any person shall n^®e°rsh^fd 
“ wash, gild, or colour any of the lawful silver coin called a shil- mating’half- 
“ ling or a sixpence, or any counterfeit or false shilling or six- pence or far- 
“ pence, or add to or alter the impression, or any part of the 
“ impression, of either side of such lawful or counterfeit shilling or or sixpences, 
“ sixpence, with intent to make such shilling resemble, ór look 
“ like, or pass for a piece of lawful gold coin called a guinea, or 
“ with intent to make such sixpence resemble, or look like, or pass 
cc for a piece of lawful gold coin called a half-guinea ; or shall file 
“ or anywise alter, wash, or colour, any of the brass monies called 
“ halfpennies or farthings, or add to or alter the impression, or 
“ any part of the impression, of either side of a halfpenny or 
“ farthing, with intent to make an halfpenny resemble, or look 
“ like, or pass for a lawful shilling, or with intent to make a farthing 
“ resemble, or look like, or pass for a lawful sixpence ; such 
“ offenders, their counsellors, aiders, abettors, and procurers, shall 
“ be guilty of high treason.” (/<)
^ (g) Made perpetual by 7 Ann. c.

Q1) This exception seems unneces
sary, and would have been implied by 
, w *>ìì behalf of persons so employed 
. y bis Majesty’s authority. But yet 
!' Was holden about Hil. T. 13 W. 3. 
J all the Judges, that in an indict- 

Uient on that act, it ought to be aver
rat the party was not employed 
ln *“e Mint, or authorised by the trea
surer, &c.; because the exception of 
uch persons is within the enacting 

? ause ; and the want of such an au
lì,01^ a) 's hart of the description of

8 °*tenc<5 itself. This question was
oved by Mr. Justice Turton, who 
a. convicted one upon this statute at

York, upon an indictment which had 
not such an a verment ; and lor this 
reason it was holden bad, and that the 
prisoner ought to be tried again,which 
was done at the Lent Assizes, 1702, 
before Fowls, J when the prisoner was 
attainted and executed. 1 East. P. C. 
166, 167.

(Z) By 7 Ann. c. 25. s. 2. the prose
cution is to be commenced in six 
months after the offence.

(k) But the fourth section provides, 
that the blood shall not be corrupted. 
By the fifth section, offenders are to 
be indicted, arraigned, tried, and con
victed, by such like evidence, and in 
such manner, as were then used and 
allowed against any offenders for
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Gilding or _ There are other acts which are only preparatory to and in the 
'or blanks0or* Pr°gress °f actually counterfeiting the coin which are made high 
gilding silver treason by the fourth section of the statute 8 and 9 W. 3. c. 26, 
blanks. which provides that “ if any person shall colour, gild, or case over

“ with gold or silver or with any wash or materials producing the 
“ colour of gold or silver, any coin resembling any of the current 
“ coin of this kingdom, or any round blanks of base metal, or of 
“ coarse gold or coarse silver, of a fit size and figure to be coined 
“ into counterfeit milled money resembling any the gold or silver 
“ coin of this kingdom, or if any person shall gild over any silver 
“ blanks of a fit size and figure to be coined into pieces resembling 
“ the current gold coin of this kingdom all such offenders, their 
counsellors, procurers, aiders, and abettors, shall be guilty of high 
treason. (Z)

The statute 56 Geo. 3. c. 68. s. 17, relating to the new silver 
coinage, enacts that all and every act and acts in force immediately 
before the passing of that act respecting the coin of this realm, or 
the clipping, diminishing, or counterfeiting of the same, or respect
ing any other matters relating thereto, and all provisions, pro
ceedings, penalties, forfeitures, and punishments therein contained 
or directed, not expressly repealed by that act, and not repugnant 
or contradictory to the enactments and provisions of that act, shall 
be and continue in full force and effect; and shall be applied and 
put in execution with respect to the silver coin to be coined in 
pursuance of the directions of that act as fully and effectually to all 
intents and purposes whatsoever, as if the same were repeated and 
re-enacted in that act.

These statutes of 25 Edw. 3. 8 and 9 W. 3. 15 Geo. 2. and 56 
Geo. 3. c, 68, relate only to the coin of the realm usually called, in 
the sense which has been before given, the king’s money. We 
come now to the counterfeiting of foreign coin.

Of counter- II. The counterfeiting of foreign coin either of gold, silver, or 
feiting foreign copper, is made highly penal by several statutes. Counterfeiting 
copper'coin °r suc*' S°^ or gi^ver foreign coin as is current here was made trea

son for the first time by the statute 4 Hen. 7- c. 18. That statute 
was repealed by 1 Mar. c. 1. : but its provisions were revived by 
1 Mar. st. 2. c. 6. which enacts that “if any person or persons 
“ falsely forge or counterfeit any such kind of coin of gold or silver, 
“ as is not the proper coin of this realm, and is or shall be current 
“ within this realm by the consent of the crown, they and their 
“ counsellors, procurers, aiders, and abettors, shall on conviction 
“ be adjudged guilty of high treason.” (m) The statute 14 Eliz.

counterfeiting the lawful coin ; pro
vided that there shall be no prosecu
tion for any of the offences made trea
son or felony by this act, unless such 
prosecution be commenced within s'x 
months next after the offence com
mitted. The eighth section provides, 
that the offender shall he pardoned in 
case (being out of prison) he disco
vers two or more offenders of the 
same kind mentioned in the act, so as 
they shall be thereof convicted.

(!) No corruption of blood. Prose
cutions are to be commenced within 
three months after the offence com
mitted, s 9. But in Wiilace’s case, 
1 East P. C. c. 4. s SI. p. 186, it. was 
held that the information and pro
ceeding before a magistrate were the 
commencement of the prosecution, 
and not the preferring the indictment.

(m) The consent of the crown roust 
he notified under the great seal by 
proclamation, and a writ annexed
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c. 3, enacts that “ if any person falsely forge or counterfeit any 
c' kind of coin of gold or silver of other realms as is not the proper 
“ coin of this realm, nor permitted to be current within this realm;
“ such offence shall be adjudged misprision of high treason ; and 
“ the offenders, their procurers, aiders, (n) and abettors, being con- 
“ vict, shall be imprisoned, and forfeit such lands, goods, and 
“ chattels, as in case of misprision of treason.” Both these sta
tutes are to be understood of the counterfeiting of such foreign 
coin as is for the most part gold or silver : (o) and the offence 
described in the statute of Elizabeth was only punishable at com
mon law as a misdemeanor, (p)

The statute 37 Geo. 3. c. 126., recites the great increase of the 
practice of counterfeiting gold or silver coin not current here ; and 
enacts “ that if any person or persons shall hereafter make, coin, 
“ or counterfeit, any kind of coin not the proper coin of this realm, 
“ nor permitted to he current within the same, but resembling or 
“ made with intent to resemble or look like any gold or silver coin 
tc of any foreign state, &c. or to pass as such foreign coin ; such 
“ person or persons offending therein shall be deemed guilty of 
“ felony, and may be transported for any term of years not ex- 
“ ceeding seven.” By the words “ not permitted to be current 
“ Within the realm,” must be understood not permitted to be cur
rent by proclamation under the great seal, (q)

The statute 43 Geo. 3. c. 139. s. 3. relates to the counterfeiting 
of foreign coin of copper, or of other metal of less value than sil
ver not current here, and enacts “ That if any person shall within 
“ any part of the united kingdom make, coin, or counterfeit, any 
c< kind of coin not the proper coin of this realm, nor ordered by 
' the royal proclamation of His Majesty, his heirs, or successors, 
‘‘ to be deemed and taken as current money of this realm, or any 
“ part thereof, but resembling or made with intent to resemble 
( any copper coin, or any other coin made of any metal or mixed 
“ metals of less value than the silver coin of any foreign prince, 
(C( state, or country, respectively, or to pass as such foreign coin, 
tc then every -person so offending shall be deemed and taken to be 

guilty of a misdemeanor and breach of the peace ; and being 
t£ thereof convicted according to law, shall for the first offence be 
tc imprisoned for any time not exceeding one year ; and for the 
cc second, offence be transported to any of His Majesty’s colonies 

°r plantations for the term of seven years.” _ The act further 
provides that persons against whom any bill of indictment shall 
)e found shall not be entitled to traverse the same to any subse
quent assizes or sessions, but shall be tried upon the bill being 
Wild, unless there shall be good cause why the trial should he

lv,er-Ct° ’ *ke statute 17 Rich. 2. c. 1 
n v,ng provided that foreign coinshal 

, run in payment in England.
-•i v % “ aiders” is meant such a 
off m.lhe fact, and not aiders of th 
render after the fact. 1 Hale 376.

1 Hale 210, 311, 328.
, ' 1 Hast. P. C. c. 4. s. 10. p. 160. 

ff 1 Hast. P.C.c. 4. s. 10. p. 161 
Cl H). s. 3, & 6. The 6th seel

of the 37 Geo. 3. c. 126. makes per
sons having in their custody more 
than five pieces of such counterfeit 
foreign coin liable to a penalty not 
exceeding 51. nor less than 40s. upon 
conviction before a justice of peace, 
for every such piece of coin. And the 
proceedings before the justice are not 
to be quashed for want of form, or 
removed by certiorari.
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postponed, (r) And a provision is also made for the certificate of 
a former conviction being sufficient evidence of that fact in cases 
where persons are tried for second offences. ('■:)

IH. I he statute 15 Geo. 2. c. 28. s. 6. reciting that the coining 
or counterfeiting the copper money of this kingdom was only a 
misdemeanor, and the punishment often very small, enacts that 
any person making, coining, or counterfeiting any brass or copper 
money, commonly called a halfpenny, or a farthing, his aiders, 
abettors, and procurers, shall suffer "two years’ imprisonment, and 
find sureties for good behaviour for two years more, (t) But the 
11 Geo. 3. c. 40. s. 1. makes the offence felony, enacting “ that 
“ if any person shall make, coin, or counterfeit, any of the copper 
“ monies of this realm commonly called a halfpenny or a farthing, 
“ such offender, his counsellors, aiders, abettors, and procurers, 
“ shall be adjudged guilty of felony.” But clergy is not taken 
away, and the punishment under this statute appears to he only a 
year’s imprisonment ; which punishment is founded on the general 
statute of 18 Eliz. c. /. s. 3.(u)

fhe statute 3/ Geo. 3. c. 126. enacts that the provisions of the 
15 Geo. 2. c. 28., relating to the copper monies of the realm com
monly called a halfpenny and a farthing, and also the statute 11 
Geo. 3. c. 40., and all other acts concerning the copper monies of 
the realm commonly called a halfpenny and a farthing, or any 
other copper money of the realm, shall extend "to all such pieces 
" of copper money as shall be coined and issued by order of His 
“ Majesty, his heirs and successors, and as shall by his or their 
“ royal proclamation be ordered to be deemed and taken as cur-. 
“ rent money of this realm,” in the same manner as if such pieces 
had been particularly mentioned and described in such acts respec
tively. From the manner in which the King’s proclamation is here 
made necessary to the currency of the coin, it seems to be required 
in proof of any indictment upon this statute, (w)

K is stated as a question whether under this statute it is not 
optional to prosecute either for a misdemeanor as the offence is 
inade by the statute 15 Geo. 2. ; or for a felony as it is made by 
that of the 11 Geo. 3. ; since the provisions of both statutes are ex
tended to any new copper coinage. But yet it is observed, that such 
an option, without varying circumstances, is unusual, and incon
gruous with the general rule of law, that the misdemeanor is 
merged in the felony, (x)

With respect to the offence of counterfeiting the coin in general 
it may be observed, that not only all, such as counterfeit the King’s

(r) Sect. 4.
) (s) Sect. 5. By the 6th section of 

tiie act persons having more than five 
pieces ot such counterfeit foreign 
coin in^ their possession are liable to 
a penalty not exceeding 40s. nor less 
than 10s. upon conviction before a 
justice of the peace. And by sect. 8. 
no proceeding touching the convic
tion of any offender before any justice 
of the peace shall be quashed for want 
of form, or removed by certiorari.

(1) If offenders being out of prison 
impeach two others so that they shall 
be convicted, the offenders so im
peaching shall be pardoned; sect. 8.

(u) Rex v. West and Others, 1 East. 
P C. c. 4. s. 1 i. p. 162. The stat. 18 
Eliz. c. 7. s. 3. provides that upon al
lowance of clergy the offenders may 
he imprisoned for any time not ex
ceeding a year.

(to) 1 East. P. C. c. 4. s. 2. p. 149- 
(#) 1 East. P. C. c. 4. s. 11. p. I6-'
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coin without his authority, but even such as are employed by him 
in the mint, come within the statutes, if for their own lucre they 
make the money of baser alloy, or lighter than by their indentures 
they are authorized and bound to do : for they can only justify 
their coining at all under such an authority ; and if they have not 
pursued that authority, it is the same as if they had none. But it 
is not any mistake in weight or alloy that will make them guilty 
of high treason ; the act must be wilful, corrupt, and fraudulent, 
for it must be laid and proved to be done traitorously.(y)

The monies charged to be counterfeited must reamnAfe frwe What will be 
and lawful coin : (z) but this resemblance is a matter of fact of co%erkïting. 
which the jury are to judge upon the evidence before them ; the 
rule being, that the resemblance need not be perfect, but such as 
may in circulation ordinarily impose upon the world, (a) I hus a 
counterfeiting with some small variation in the inscription, effigies, 
or arms, done probably with intent to evade the law, is yet within 
it ; and so is the counterfeiting in a different metal, if in appear
ance it be made to resemble the true coin. (b)

It is quite clear that there will be a sufficient counterfeiting Round blanks 
within the statutes, where the counterfeit money is made to re- smooth 
semble coin, the impression on which has been worn away by time, by circulation. 
In one case the shillings produced in evidence against the prisoner 
were quite smooth, without the smallest vestige of either head or tail, 
and without any resemblance of the shillings in circulation, except 
their colour, size, and shape ; and the master of the mint proved 
that they were bad, but that they were very like those shillings 
the impression on which had been worn away by time, and might 
very probably be taken by persons having less skill than himself 
for good shillings. And the Court were of opinion that a 
that is smoothed, and made like a piece of legal coin, the im
pression of which is worn out, and yet suffered to remain in cir
culation, is sufficiently counterfeited to the similitude of the cur
rent coin of this realm to bring the counterfeiters and coiners of 
such blanks within the statute ; these blanks having some reason
able likeness to that coin which has been defaced by time, and yet 
Passes in circulation, (c) In a subsequent case the point received 
the more solemn consideration of the twelve judges, the counsel 
for the prisoners having objected, upon the fact of no impression 
pf any sort or kind being discernible upon the shillings produced 
iu evidence, that they were not counterfeited to the likeness and 
similitude of the good and legal coin of the realm. But the 
Judges were of opinion, that it was a question of met whether 
the counterfeit monies were of the likeness and. similitude of the 
lawful current silver coin called a shilling. And the jury having 
so found it, the want of an impression was immaterial 5 because, 
from the impression being generally worn out or defaced, it was 
notorious that the currency of the genuine coin of that denomi- 
aation was not thereby affected; the counterfeit therefore was

f.V) 1 East. P. C. c. 4. s. 15. p. 168. 
I Haie 213. 1 Hawk. P. C. c. !7. s.
5S- 3 Inst. 16, 17. 4 Bla. Cora. 84.

W 1 Hawk. P. c. c. 17. s. 81.
W 1 Haie 17 S, 184, 211, 215.

(6) 1 East. P. C. c. 4. s. 13. p. 164, 
citing 1 MS. Sum. 50. and fikigeley’s 
case, Old Bailey, Dec. 1778.

(c) Wilsop.’s'case, Old Bailey, 1783. 
t Leach. 285.
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perfect for circulation, and possibly might deceive the more readily 
from having no appearance of an impression : and in the decep
tion the offence consists, (cl)

But where the imitation of the real coin has not proceeded so 
far as to fabricate a false coin sufficiently perfect to be circulated, 
the offence of counterfeiting will not, it seems, be complete. 
Thus where the prisoner had forged the impression of a half
guinea on a piece of gold, which was previously hammered, but 
was not round, nor would pass in the condition it then was, upon 
reference to the judges, it was held that the crime of counterfeiting 
was incomplete. (e) And where the prisoners were convicted upon 
a count in the indictment framed upon the statute 25 Edw. 3. c. 2. 
and upon the evidence it appeared that no one piece of the base 
metal found upon the prisoners was in such a state as to make it 
passable, the conviction was held to he wrong, (f)

Besides the offence of counterfeiting to the resemblance which 
has been already mentioned, the statutes extend to the offence of 
colouring any false coin or blanks of base metal ; and it has been 
made a question upon the statute 8 and 9 W. 3. c. 26. s. 4. what 
will amount to a colouring. In an indictment upon this statute 
the jury found the prisoners guilty upon very clear and satis
factory evidence : but it appeared that the colour of silver was 
produced by melting a small portion of good silver with a large 
portion of base metal, and throwing it, after it had been cut into 
round blanks, into aqua fortis, which has the effect of drawing to 
the surface whatever silver there may be in the composition, and 
giving the metal the colour and appearance of real silver. A 
doubt therefore arose, whether this process of extracting the 
latent silver by the power of the wash from the body to the sur
face of the blank was colouring with “ a wash and materials” 
within the meaning of the statute; or whether the Legislature did 
not intend such a colouring only as is produced by some external 
application on the surface of the blank. But the judges thought 
that this process of extracting the latent silver from the body to 
the surface of the base metal by the power of aqua fortis was a 
colouring within the words of the statute ; (g) and they also 
thought that it might he charged as a colouring with silver ; for 
the effect of the aqua fortis is to corrode the base metal, and 
leave the silver only on the superficies ; and so the copper is 
coloured or cased with silver, (h)

And though it he necessary that the blanks should be rubbed, 
after they are taken out of the wash, in order to give them the 
appearance of silver, the preparing and steeping them in the 
wash will be a colouring within the statute. A case was reserved

(d) Rex v. Patrick and John Welsh, 
1 Leach 364. l East. P. C. c. 4. s. 13. 
p. 164.

(e) Parley’s case, 1 Leach 76. 1 
East P. C. c. 4. s. 13. n. 164. 2 Blac. 
Rep. 682.

(f) Rex v. Harris and Minion, I 
Leach 135. The case.was referred to 
the Judges: but the grounds of their 
decision are not staled in the report.

And qu. if the case was not disposed 
of upon a defect in the indictment. 
Besides the count on the 25th Edw. 3. 
c. 2. there was another count upon the 
8th and 9th W. 3. c. 26. s. 4.

(g) Rex v. Lavey and Parker, 1 
Leach, 153.

(h) S. G. I East. P. C. c. 4. s. !*•
p. 166.



chap. i. § I. J Of Counterfeiting Coin.—Accessories.
for the opinion of the Judges upon the following facts. The 
prisoner was apprehended in the very act of steeping round blanks 
composed of brass and silver in aqua fortis : none of them were 
in a finished state ; but many were taken out of the liquor, and 
others were found dry. These blanks exhibited the appearance of 
lead, and some of them had the impression of a shilling, and by 
rubbing them they might be made perfectly to resemble silver 
coin; but in their' then state the jury found that none of them 
would pass current. The question was, whether the offence was 
completed, inasmuch as the colour of silver had not been pro
duced on any of the blanks. There was some difference of opinion 
amongst the judges. One judge said, he understood the words 
“ colour, &c.” to mean producing on the piece of metal the 
colour of silver, which was not done here ; for, without rubnmg, 
the money coined would not pass : and another observed, that the 
word in the statute was “producing” in the present tense, and 
not materials which would produce. But the other judges (i) 
thought the conviction right. They considered that the offence 
Was complete when the piece was coloured ; for it was then 
coloured with materials which produce the colour of silver ; and 
that it was not necessary that the piece so coloured should be 
current, for the colouring of blanks was an offence within the 
clause. And it was observed, that a contrary construction would 
prevent any conviction until a wash was discovered, which would 
in the first instance produce a perfect bright shilling or six-

It should be observed, that if there be a counterfeiting in fraud 
of the king, the offence within the respective statutes is complete out uttering. 
before any uttering, or attempt to utter. (?)

There appears to have been a difference of opinion with respect Of principal 
to receivers of such as counterfeit money, whether they are guilty 
of more than misprision of treason, (m) Lord Hale says, that 
though the more probable opinion may be that such receivers are 
traitors, yet the more merciful opinion is against such a con
struction ; (n) and a case appears to have been ruled upon this 
milder ground, (o) But the case did not pass without doubt; and 
ihe more strict construction is stated to have been adopted by the 
best modern authorities, in which it was considered to result 
necessarily from the general rule of law, that whatever will make 
a man accessory before or after in felony will make him a pnn- 
cipal in treason; and that the stat. 25 Edw. 3. having declared 
these offences to be high treason, the consequence follows of

{') Absent Perryn, B. and Buller, J.
(Ic) ltex v. Case, 1 East. P. C. c. 4. 

s- U. p. ]f,5( me. 1 Leach 151. 
note (a).

(<) 3 Inst. 61. 1 Hale 215, 228.
1 Hawk. c. 17. s. 55. 1 East. P. C. 
c- 4. s. 13. p. 165.

(m) Misprision of treason is where 
a Person knowing of a treason, but 
no party or consenter to it, does not 
mveal it by a fair and full disclosure 
*n convenient time to the king, or 
ns privy counsel, or to some magis

trate or person having authority to 
take the examination. The punish
ment for misprision of high treason is 
the loss of the profits of lands during 
life, forfeiture of goods, and impri
sonment during life: hut misprision 
of petty treason is only punishable by 
fine and imprisonment, as in case of 
misprision of felony. 1 Hale214, 371, 
3, 4, 5. 3 Inst. 24. 4 Blac. Com. 120. 
1 East. P. C. c. 3.

(») 1 Hale 237.
(o) Conier’s case, Dy. 296 a.
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course, (p) With respect to the light in which accomplices or 
receivers are considered in those offences concerning the coin 
which amount only to felony, it is settled that they follow the 
general rule applicable to felony. Two agree to counterfeit, and 
one does it in consequence of that agreement ; they are both 
guilty. One counterfeits, and another by agreement beforehand 
afterwards puts it off; the latter is a principal: so if he put it off 
afterwards, knowing that the other coined it ; for that makes him 
an aider : so if he furnished the coiner with tools, or materials 
for coining, (q)

Procurers who are named in the statutes 1 Mary, slat. 2. c. 6. 
and 14 Eliz. c. 3. are not mentioned in the statutes 3/ Geo. 3. 
c. 126. : but the offence being made felony all the incidents of felony 
at common law are attached to it ; and consequently there may be 
accessories. But it is questioned if they are liable to transporta
tion, or to any other punishment than is authorised by the general 
act of the 18th Eliz. c. %. s. 3. (r)

Evidence. With respect to the evidence in cases which amount to treason,
it appears that there is not the same necessity for two witnesses 
to prove the treason as in the higher species of that offence ; but 
the offenders may be indicted, tried, convicted, or attainted by 
such like evidence, and in such manner and form as felons in 
general; except that they are entitled to a peremptory challenge 
of thirty-five, (s) Proof that a man occasionally visited coiners ; 
that the rattling of money was occasionally heard with them ; that 
he was seen counting something as if it was money when he left 
them ; that, on coming to the lodgings just after the apprehension, 
he endeavoured to escape, and was found to have bad money 
about him ; is not sufficient evidence to implicate him, as coun
selling, procuring, aiding, and abetting the coining. Two women 
were indicted for colouring a shilling and sixpence, and a man 
(Isaacs) as counselling them, &c. The evidence against him was, 
that he visited them once or twice a week ; that the rattling of 
copper money was heard whilst he was with them ; that once he 
was counting something just after he came out ; that on going to 
the room just, after the apprehension he resisted being stopped, 
and jumped over a wall to escape ; and that there were then found 
upon him a bad three shilling piece, five bad shillings, and five 
bad sixpences ; but upon a case reserved the Judges thought the 
evidence too slight to convict him. (z)

Coining tools In many instances of offences relating to the counterfeiting 
and [ai?e mo~ coin, the Legislature have made special provisions for securing 
duced in5evi- the base coin, and also the tools of the offenders ; in order that 
dence. they may be produced in evidence, and afterwards be disposed of

(p) 1 East. P. c. c. 2. s. 35. p. 95, 
where it is also stated, as greatly 
strengthening this construction, that 
otherwise the receipt of a common 
felon would be a higher offence than 
the receipt of a traitor of this kind, 
which appears to be incongruous. 
But Mr. East says, that having con
tented himself with stating how the 
question stands, (which lie does at 

8

some length) he shall forbear to ad
vance any direct opinion of his own.

(q) 1 East. P. C. c. 4. s. 31. p. 186.
(r) 1 East. P. C. c. 4. s. 10. p. 161- 

See as to the stat. IS Eliz. ante, p. 58, 
note (a).

(s) 1 East. V. C. c. 4. s. 31. p. 187. 
(z) Rex v. Isaacs, Rii. T. 1813. MS-

Bayley, J.
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in a proper manner. By the 8 and 9 W. 3. c. 26. s. 5. coining 
tools may be seized and carried to some justice of the peace, 
secured by him in order to be produced in evidence, and after
wards destroyed ; and counterfeit or diminished money produced 
in any court of justice, in evidence, or otherwise, is directed to he 
cut in pieces in open court, or in the presence of some justice of 
the peace, and then to be delivered to such persons to whom the 
same of right shall appertain. The 11 Geo. 2. c. 40. s. 3. pro
vides, that any justice of the peace, on complaint that any person 
is or has been concerned in counterfeiting copper monies, may, 
by warrant, cause the house, &c. of such person to be searched 
for coining tools ; and if any such be found, the person discovering 
the same is required to seize them, and carry them to some justice 
of the peace of the county, city, or place, where the same shall be 
seized, who is directed to cause the same to be secured and pro - 
duced in evidence ; and directions are also given for defacing and 
destroying such tools. Provisions of a similar kind are made by 
the 37 Geo. 0. c. 126. s. 7- with respect to searching for coun
terfeit gold or silver foreign coin, or for tools, implements, or 
materials for coining such coin, and securing the same, and pro
ducing them in evidence,, and afterwards destroying or otherwise 
disposing of them. And the 43 Geo. 3. c. 139. s. 7- authorises 
searching for counterfeit foreign coin of copper or metal of less 
Value than silver, and the tools or implements for coining the
same. ( t)

(!) The Legislature has made other 
Provisions for the suppression of base 
coin, or coin inferior in value, where 
there is no criminal charge imputed 
to the person who may happen to 
tender it. By the stat. 9 and 10 W. 3. 
c; 31. s. 1. any person to whom any 
silver money, and by slat. 13 Geo. 3. 
c- 71. s. 1. any person to whom any 
Sold money shall be tendered, which 
shall be diminished otherwise than 
7 reasonable wearing, or which, from 
the appearance of it, he shall suspect 
to he counterfeited, may cut, break, 

deface the same : but if the same 
l'alt afterwards appear to have been 
awful money j the person who cut,

!~c- shall take the same at the rate 
1 Was coined for ; and every question 
respecting the validity of such coin 
shall be finally determined by the 
chief magistrate of the place. The 
4® Geo. 3. c. 68. s. 7. also enacts, 
hat after the period to be mentioned

in a proclamation, any persons are 
required to cut, &c. any piece or 
pieces of old silver coin of this realm, 
current at any time before the passing 
of that act, which shall be tendered 
to them in payment, and which shall 
he of less value than the denomina
tion thereof shall import, and the 
person tendering the same shall bear 
the loss: but if any such piece so cut, 
&c. shall appear to he of the full 
value which its denomination shall 
import, the person who shall cut, &c. 
is required to take the same at the 
raie it was coined for ; and disputes 
about the value are to be determined 
by the mayor, &c. or other chief 
officer of any city, &c. where such 
tender shall be made ; or if the tender 
be made out of any city, &c. then by 
some j ustice of the peace of the county 
inhabiting or being near the place 
where the tender shall be made.
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SECT. H.

Of Impairing Coin.

Clipping, 
washing, 
rounding, 
or filing.

Of impairing, 
diminishing, 
falsifying, 
scaling, or 
lightening.

New silver 
coinage.

By the statute 5 Eliz. c. 11. s. 2. clipping, washing, rounding, 
or filing, for “ wicked lucre or gain’s sake, of any of the proper 
“ monies or coins of this realm, or the dominions thereof, at this 
“ present, or that hereafter at any time shall be the lawful monies 
“ or coins of this realm, or of the dominions thereof, or of any 
“ other realm and by proclamation allowed and suffered to be cur- 
“ rent here, shall be taken, deemed, and adjudged treason; and

the offenders therein, their counsellors, consenters, and aiders, 
“ shall be taken, deemed, and adjudged as offenders in treason ; 
“ and being thereof lawfully convicted or attainted, shall suffer 
“ pains of death.” (u)

But there were methods of falsifying, impairing, diminishing, 
and lightening the coin, which were not comprehended in this act 
of Elizabeth. A subsequent statute, 18 Eliz. c. 1. was therefore 
passed, which enacts, “ that if any person shall for wicked lucre or 
“ gain’s sake, (w) by any art, ways, or means whatsoever, impair, 
“ diminish, falsify, scale, or lighten, the proper monies or coins of 
“ this realm, or any the dominions thereof, or the monies or coins 
“ of any other realms, allowed and suffered to be current at the 
“ time of the offence committed within this realm of England, or 
“ any the dominions of the same, by proclamation, &c. shall be 
“ taken, adjudged, and deemed to be treason ; and the offenders 
“ therein, their counsellors, consenters, and aiders, shall be like- 
“ wise deemed and adjudged as offenders in treason ; and being 
“ thereof lawfully convicted or attainted, shall suffer pains of 
“ death, &c.” (x)

The impairing of Irish coin, though not current in England, is 
within the express words of these statutes, (y)

The statute relating to the new silver coinage, 56 Geo. 3. c. 68. 
s. I7. enacts, “ that all acts in force immediately before the passing 
“ of that act respecting the coin of this realm, or the clipping, 
“ diminishing, or counterfeiting the same, or respecting any other 
“ matters relating thereto ; and all provisions, proceedings, penal- 
“ ties, forfeitures, and punishments, therein contained or directed,

(») And see 1 Hale 216, 220, 267, 
S18. By the provisions of this statute, 
all the goods and chattels of such of
fenders are forfeited, and all their 
lands and tenements duringtheir lives: 
hut by s. 4. the offences make no cor
ruption of blood, or forfeiture of 
dower.

(mi) The clipping, &c. within these 
statutes must be for gain or lucre, and 
must be so laid in the indictment, 
which must also pursue the words of

the statute in describing the offence ; 
and conclude against the form of the 
statute, because they were in some 
respects introductive of a new lavv- 
1 East. P.C. c. 4. s. 20. p. 174. 1 Hale 
220,22g.

(x) The same provisions are made, 
as in the last statute, as to forfeiture 
and corruption of blood, s. 1,2.

O) 1 East. P. C. c. 4. s. 20. p. I7*' 
1 Hale 921, 232.
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“ not expressly repealed by that act, and not repugnant or contra- 
J dictor y to the enactments and provisions of that act, shall be 
J and continue in full force and effect, and shall be applied and put 

in execution with respect to the silver coin to be coined in pur- 
cs suance of the directions of that act, as fully and effectually to all 
‘ intents and purposes whatsoever, as if the same were repeated 
c and re-enacted in that act.”
, With a view of more effectually preventing the clipping, dimi

nishing, or impairing the current coin of the kingdom, the statute 
n and 7 W. 3. c. 1/. s. 4. enacts, “ that if any person whatsoever 
t( shall buy or sell, and (z) knowingly have in his custody or posv 

session any clippings or filings of the current coin of this king- 
C( dom, he shall, for every such offence, forfeit the said clippings or 
({ flings, and also the sum of five hundred pounds, one moiety to 
{{ his Majesty, and the other to the informer, (a) and shall be also 
(( branded in the right cheek with a hot iron with the letter R; and 
C( until payment of the said five hundred pounds, shall suffer im- 

Prisonment.” The eighth section of the statute makes provisions 
°r breaking open houses and searching for bullion : and the per- 

°?n in whose possession bullion is found, not proving it to be lawful 
sdver, and that the same was not before the melting thereof coin, 
por clippings, shall be committed to prison; and in case, on an 
indictment against such offender for melting the current silver coin Melting coin. 
°f tlie realm, he shall not prove, by the oath of one witness at the 
ieast, the bullion so found to be lawful silver, and that the same 
U'as not the current coin of the realm, nor clippings thereof, he 
shall be found guilty and imprisoned for six months. Provisions 
concerning melting down coin are made by other statutes. By the J Edw. 4. c. 1. no person shall melt down any money of gold or 
Sl'ver sufficient to run in payment, upon pain of forfeiture of the 
'i|ue : and by 13 and 14 Car. 2. c. 31. melting down any current 
•bver money of the realm is to be punished with forfeiture of the 
■'dine, and double the value ; and if done by a freeman of a town, 

ith disfranchisement ; if by any other person, with six months’ 
^Prisonment. And if money, false or clipped, be found in the 
jduids of any that is suspicious, he may be imprisoned till he hath 

ljnd his warrant per statutum de moneta, (b) 
in vWas agreed by all the Judges, that one witness was sufficient Evidence.
(, cbpping as well as counterfeiting the coin ; though it appeared 

at the opinion and nractice had once been otherwise in the cas
flipping.

e opinion and practice had once been otherwise in the case
’ to

wto.V1 Is so in the statute: but qu. 
of i, r should not be “ or" instead 
the ,anrf-” The same qu. is stated in 

lElrS;n of 1 East. P. C. 174.

(a) To be recovered as directed in 
the act.

(b) 3 Inst. 18.
(c) 1 East. P. C. c. 2. s. 64. p. 129.

VOL I.
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SECT. III.

Importing 
counterfeit 
money of 
England.

Importing 
foreign coin 
current here.

Importing 
gold or silver 
foreign coin 
not current.

Of Importing into the Kingdom counterfeit or light Money.

The statute 25 Edw. 3. st. 5. c. 2. enacts, that “ if a man bring 
“ false money into this realm, counterfeit to the money of England, 
“ as the money called Lushburg, or other like to the said money ot 
« England, knowing the money to be false, to merchandise of 
« make payment, in deceit of our said lord the king and his peo- 
“ pie,” it shall be high treason.

By the statute 1 and 2 Ph. and M. c. 11. it is enacted, that “ u 
“ any person shall bring from parts beyond the sea into this reahn, 
“ or into any of the dominions of the same, any false or counterfeit 
c< coin or money being current within this realm as aforesaid, 
“ knowing the same coin or money to be false and counterfeit, to 
“ the intent to utter or make payment with the same within this 
“ realm, or any the dominions of the same, by merchandizing 0l" 
“ otherwise ; such offenders, their counsellors, procurers, aiders, 
“ and abettors, shall, on conviction or attainder, be deemed 
“ traitors.” The words, current within this realm, refer to gold 
and silver coin of foreign realms, current here by the sufferance 
and consent of the crown, which must be by proclamation, or by 
writ under the great seal. And the money, the bringing in o 
which is prohibited by these statutes, must be brought from sonic 
foreign place out of the king’s dominions into some place within 
the same, (d) It may be observed also, that these acts are con' 
fined to the importer, and do not extend to a receiver at second 
hand ; and such importer must also be averred and proved to have 
known that the money was counterfeit, (e)

It seems to be the better opinion, that it is not necessary that 
such false money be actually paid away or merchandized with, fot 
the words of the statute 25 Edw. 3. are to “ merchandize or make 
payment, &c.” which only import an intention to do so, and are 
fully satisfied whether the act intended be performed or not : (/) 
and it is clear, that bringing over money counterfeited according 
to the similitude of foreign coin is treason within 1 and 2 Ph. and 
M. c. 11. (g) .

The 37 Geo. 3. c. 126. recites, that the practice of bringing nfP 
the realm, and uttering within the same, false and counterfj 
foreign gold and silver coin, and particularly pieces of gold coin

(4 1 East. P. C. c. 4. s. 1, 4, 5, 6,
21, 22.

(e) 1 Hale 227, 228, 317. 1 Hawk, 
c. 17. s. 86, 88. 1 East. P. C. c. 4. s.
22. p. 175.

(/) 1 Hawk. c. 17. s. 89. But Lord 
Coke and Lord Hale seem to have 
thought differently. 3 Inst. 18. lHale 
229. But see 1 East, P, C. e. 4. s. 22.

p. 175, 176. where it is said tha 
though the best trial and proof of al. 
intent be by the act done ; yet it 
also be evinced by a variety of circu**1 
stances, of which the jury are 
judge. At any rate such intent fflu 
be averred in the indictment.

(g) 1 Hawk, c. 17. s. 89.
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commonly called louis d’or, and pieces of silver coin commonly 
called dollars, had of late greatly increased, and that it was expe
rt that provision should be made more effectually to prevent the 

same ; and then enacts, that " if any person or persons shall bring 
{( into this realm any such false or counterfeit coin as aforesaid,
C( (namely, the coin described in sect. 2. as f any kind of coin not 
CC proper coin of this realm, nor permitted to be current within 
t[ |]le same’) resembling, or made with intent to resemble, or look 
c< ike any gold or silver coin of any foreign prince, state, or corni
er i’W, or to pass as such foreign coin, knowing the same to he 
<- :i1se or counterfeit, to the intent to utter the same within this 
ct 1'cahn, or within any dominions of the same ; every such person 
Ct ®“all be deemed guilty of felony, and may be transported for any 

Grin of years not exceeding seven.” Accessories before are not 
^ioood in this statute : there may however be such accessories, 

fi •'key are incident to every felony ; but it is doubted whether 
^ey are liable to the punishment of transportation. (A) From the 
suffi * statute, an importation with intent to utter is clearly
le without any actual uttering. The intent must be col-
tfC K ^rom circumstances ; and though an actual uttering may be 
ill P Jest' evidence of such intent, it is said to be safest that the 
th !Ctu.,ent should follow the words of the statute. (?) It seems 
tli i t*1*S statute does not provide for the case of a person collecting 
c e oase money therein mentioned, from the venders of it in this 
ouptry, with intent to utter it within the realm, or the dominions 
1 the realm. (A)
Considerable quantities of old silver coin of the realm, or coin °f importing 

Purporting to be such, below the standard of the mint in weight, Sllver 
CQei'e formerly imported, to the public detriment at that time ; in 
Sequence of which the 14 Geo. 3. c. 42. prohibited the bringing 
Co;° the kingdom any such coin, and provided that if any silver 
;irnn being or purporting to be the coin of this realm, exceeding in 
his°ivr- ' sum cf five pounds, should be found by any officer of 
an treaty’s customs on board any ship, &c. or in the custody of 
^tio erSOn coming directly from the water side ; or upon the inform- 
Sçar\°^ one or more persons, in any house or other place on 
the pthere made in the manner directed by a statute of 14 Car. 2., 
shoul!fCer m^8'ht seize the same; and if upon examination it 
hut if - aPPear to be of the standard weight, it should be restored ; 
u tr| ‘t should be less in weight than the standard of the mint, that 
ti-ov at and after the rate of sixty-two shillings to every pound 
Pern should be forfeited. This act was revived and made per- 
s. 2 a ^y 39 Geo. 3. c. %5 : but the recent act 56 Geo. 3. c. 68. 
silv;ena?ts that so much of the 14 Geo. 3. c.42.as enacts that any 

1 coin of the realm less in weight than after the rate of sixty- 
Ss for every pound troy shall be forfeited, and of any actshillh,

Or ciPf f ° ------ VIMJ quun MV- I01AVAVVW) v^i «.MJ VtV/V

Si0ng Sreviving or continuing or making perpetual the provi- 
iict b(;°r(! '6 jSa|^ act) in this respect, shall from the passing of that

«ote (I00 ’ 62> note (r), and 58, (i) 1 East. P. C. c. 4. s. 23. p. 176.
p, 1?| >> and 1 East. P. C. c. 4. s. 23. (k) 1 East. P. C. c. 4. s. 23. p. 177.

F 2
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SECT. IV.

Of sending 
counterfeit 
coin, &c. out 
of the kingdom 
for the purpose 
of its being 
imported into 
the British 
colonies in 
America,or the 
West Indies.

Of Exporting Counterfeit Money.

The statute 38 Geo. 3. c. 67. b. 1. enacts that ‘[All copper coin 
“ whatsoever, not being the legal copper coin of this kingdom, an 
cc all counterfeit gold or silver coin, made to the similitude or resent- 
“ blance, or intended to resemble, any gold or silver coin either ot 
“ this kingdom or of any other country, which shall under any pi’®' 
“ tence, name, or description whatsoever, be exported or shipped, 
a or laden or put on board any ship, vessel, or boat, for the purpos 
“ of being exported from this kingdom to the island of Martimqu 
“ in the West Indies, or any of his Majesty’s islands or colonies, m 
“ the West Indies, or America, shall be forfeited,” &c. And tbe 
second section enacts that “ every person who shall so export, o1 
“ ship, lay, or put on board any ship, vessel, or boat, in order to De 
“ so exported, or caused to be shipped, &c. or shall have in thei*- 
“ custody, in order to be so exported, any such coin as aforesaid, 
“ shall forfeit 200/. and double the value of such coin, to be reco- 
“ vered by bill, suit, action, or information, in any court of recor 
“ at Westminster.”

SECT. V.

Of the Judgment in Cases of Treason respecting the Coin.
In all cases of treason respecting the coin whether newly created 
such or not, and so in petty treason, the judgment is to be draw" 
on a hurdle and hanged ; for that was the judgment before tn 
statute 25 Ed. 3. st. 5. c. 2. and was not intended to be altere 
thereby : and these being all offences in pari materia, and auxiliar) | 
to the original law, have the same judgment. (/)

(/) 1 East. P. C. c. 2. s. 70. p. 138.
• ■ :

I

I
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CHAPTER THE SECOND.

OF FRAUDS RELATING TO BULLION, AND OF COUNTER

FEITING BULLION.

SECT. L

Of Frauds relating to Bullion.
Büllion signifies properly either gold or silver in the mass : but 

sometimes used to denote those metals in any state other than 
''hat of authenticated coin ; comprising in this latter sense gold and 
*dver wares and manufactures. Many statutes have been passed 
lor the prevention of frauds with respect to such bullion by creating 
°hences in making, working, putting to sale, exchanging, selling, 
°r exporting, any gold or silver manufactures of less fineness than 
the standards respectively fixed at the time by the several acts. 
”ut it is not intended to make any particular mention of those sta
tutes ; (a) the punishments inflicted by them being in general cer
aio penalties and forfeitures, or, in default of payment, commitment 
to the house of correction. It should be observed, however, that 
Qe statute 28 Ed. 1. st. 3. c. 20, is still in force, which prohibits 

U,;y goldsmith from making any vessel or other thing of gold or 
suwer, except it be of good and true alloy, namely, gold not worse 

lan the touch of Paris, and silver of sterling alloy or better ; and 
Provides that all silver vessels shall be assayed by the wardens of 
..J' goldsmiths’ company, and marked with the leopard’s head.

;?e punishment of a goldsmith so offending against this act is im- 
Plls°nment and ransom at the king’s pleasure ; and, as the statute 
rp,a prohibitory law, the proper remedy under it is by indictment, (b) 

hough the description of the offence in this statute is not so large 
Is m the subsequent statutes, it has been held that it is not repealed 

y any of the subsequent statutes against the same offence, but that 
Qey only add accumulative penalties, (c) But the knowingly ex- 

I °smg t0 ga]e and gelling wrought gold under the sterling alloy for 
of the true standard, though indictable in goldsmiths, is a 

j 1-lvate imposition only in a common person, and the party injured 
S n*L- civil remedy, (d)

a ;.t is conceived also that offenders fraudulently affixing public 
c ld- authentic marks on goods of a value inferior to sfidi tokens are
P.çfr^e hiera collected in 1 East.

Jack:■ "J fiord Mansfied
sori> Cowp. 837.

in Rex v.

(c) Rex v. Jackson, Cowp. 297, 1 
East. I’. C. c. 4. s. 34. p. 194.

(d) Rex v. Bower, Cowp. 323.

Making gold 
and silver 
wares under 
the true alloy.

Fraudulently 
affixing marks 
indictable at 
common law.
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Of frauds in 
the exporta
tion of bullion.

Brokers pro
hibited from 
buying and 
selling bullion.

liable to suffer at common law upon an indictment for a cheat. 
Joseph Fabian, a working goldsmith, was indicted for falsifying 
plate, by putting in too much alloy, and then corrupting one of the 
assay master’s servants to help him to the proper marks, with 
which he stamped his plate, and sold it to the goldsmiths ; and 
being convicted, he was fined 100/. and adjudged to stand three 
times in the pillory; and was.also forejudged of his trade that he 
should not use that trade again as a master workman. This judg
ment must have been at common law. (e)

The offences of counterfeiting the assay marks on bullion or 
plate, or transposing such marks from one piece of manufacture to 
another, will be mentioned in a subsequent part of the Work.

It was provided by the stat. 15 Car. 2. c. 7- s. 12, that any per
son might export any foreign coin or bullion duty free, first making 
an entry thereof at the custom-house : but under colour of this re
gulation it was found that English money or wrought plate had 
been melted down into the form of foreign coin or bullion for the 
purpose of exportation. The statute 6 and 7 W. 3. c. 17, and the 
7 and 8 W. 3. c. 19. s. 6. contain some enactments for the preven
tion of this evil. The 6 and 7 W. 3. c. 17. prohibits making ingots 
or bars of silver in imitation of Spanish bars or ingots, ( f) and 
enacts that no person shall export molten silver, unless stamped at 
goldsmiths’ hall, or without a certificate from one of the wardens 
of the goldsmiths’ company that oath has been made of the same 
being lawful silver, and that no part thereof was (before it was 
molten) the current coin of the realm, nor clippings thereof, nor 
plate wrought within this kingdom, (g) The 7 and 8 W. 3. c. 19. 
8.6. provides that no person shall ship, &c. any molten silver, or 
bullion, unless a certificate be first obtained from the court of the 
Lord Mayor and Aldermen of London, oath having been made 
before the court by the owners and two witnesses that the same was 
and is foreign bullion, and that no part thereof was the coin of the 
realm, or the clippings thereof, nor plate wrought within this 
kingdom, &c. ; and that such oath shall be circumstantially certified 
by the said court to the commissioners of the customs, before any 
cocket shall be granted for shipping the same. The regulations of 
these statutes are enforced in most instances by pecuniary penalties 
and forfeitures. Some alteration, however, has been made in them 
by a recent statute 43 Geo. 3. c. 49. which reciting that the East 
India company and others may be possessed of large quantities of 
foreign molten silver or bullion, brought from parts beyond the 
seas, and not be able to prove that no part of it was coin of the 
realm or clippings, nor plate wrought within Great Britain, so as to 
obtain the necessary certificates for the exportation of it, enacts 
that the treasury may grant licences for the exportation of molten 
silver or bullion, and that persons so licensed may export bullion 
without the usual certificate.

The same statute of 6 and 7 W. 3. <\ 17, enacts also (h) that “ if 
“ any broker, not being a trading goldsmith or refiner of silver,

(e) Fabian’s case. Old Bailey, Dec. (g) S. 5. Other provisions as to the 
Sess. 1664. 1 East, P. C. c. 4. s. 34. seizure of molten silver or bullion aîe 
p. 194., Kel. S9. contained in s. 6, 13, and 14.

(/) S. 3. (A) S. 7.
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“ shall buy or sell any bullion or molten silver, he shall suffer 
“ imprisonment for six months without bail;” a regulation which 
is supposed to have been intended to prevent gambling specula
tions' which might enhance the price of the precious metals, (i)

SECT. II.

Of Counterfeiting Bullion.

The statute 8 and 9 W, 3, c. 26. s. 6. reciting that several mix
tures of metals had been invented in imitation of gold and silver, 
and that blanched copper was principally made use of in imitation 
of silver, and seldom if ever for any honest or good purpose, enacts 
“ that if any person shall blanch copper lor sale, or mix blanched 
“ copper with silver, or knowingly buy or sell or offer to sale 
“ blanched copper alone or mixed with silver, or shall knowingly 
“ and fraudulently buy or sell or offer to sale any malleable compo- 
“ sition, or mixture of metals, or minerals, which shall be heavier 
“ than silver, and look and touch and wear like standard gold, but 
“ be manifestly worse than the standard,” such person shall be 
adjudged guilty of felony, and being thereof convicted or attainted 
shall suffer death. (/<)

(A 1 East. P. C. c. 4. s. 37. p. 196. be made unless commenced within 
(lc) The seventh section provides three months after the offence com- 

that there shall be no corruption of mitted. This statute is made per- 
blood or forfeiture of dower ; and by petual by 7 Ann. c. *5. s. 3. 
the ninth section no prosecution is to

Blanching 
copper, &c.
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Milking,mend
ing, or having 
in possession 
coining instru
ments, high 
treason.

CHAPTER THE THIRD.

OF THE MAKING, MENDING, OR HAVING IN POSSESSION ANY 

INSTRUMENTS FOR COINING.

The statute 8 & 9 W. 3. c. 26. s. 1. enacts, that “no smith, en- 
“ graver, founder, or other person or persons whatsoever, (other 
“ than and except the persons employed, or to be employed in or 
“ for His Majesty's mint or mints in the tower of London or else- 
“ where, and for the use and service of the said mints only, or 
“ persons lawfully authorised by the lords commissioners of the 
“ treasury, or lord high treasurer of England for the time being)(o) 
“ shall knowingly make or mend, or begin or proceed to make or 
“ mend, or assist in the making or mending of any puncheon, 
“ counter-puncheon, matrix, stump, die, pattern, or mould of steel, 
“ iron, silver, or other metal or metals, or of spaud or fine founders’ 
“ earth or sand, or of any other materials whatsoever, in or upon 
“ which there shall be, or be made or impressed, or which will 
“ make or impress the figure, stamp, resemblance, or similitude of 
“ both or either of the sides or flats of any gold or silver coin cur- 
“ rent within this kingdom ; nor shall knowingly make or mend, 
“ or begin or proceed to make or mend, or assist'in the making or 
“ mending of any edger or fi/grw# fW, zWrwmeMf or engine,'not 
“ of common use in any trade, but contrived for marking (h) of 
“ money round the edges with letters, grainings, or other marks 
“ or figures resembling those on the edges of money coined in His 
“ Majesty's mint, «or prew/br comog-e, nor mry cwf/mg e?z- 
“ ghie for cutting round blanks by force of. a screw out of flatted 

bars of gold, silver, or other metal ; nor shall knowingly buy or 
“ sell, hide or conceal, or without lawful authority or sufficient 

excuse for that purpose knowingly have in his, her, or their 
“ houses, custody or possession, any such puncheon, counter-pun-

(a) It was hidden by all I he Judges, 
about Hilary Term 13 W. 3. that it 
ought to he averred in an indictment 
on this statute that the party was not 
employed in the mint, or authorised 
by the treasurer, &r. 1 East. P. C. c. 
4. s. 15., where it is staled that the 
question was moved before Mr. Jus
tice Turton, who had convicted one 
upon this statute at York upon an 
indictment which had not such an 
averment; and for this reason it was 
holden bad, and that the prisoner

ought to be tried again ; which was 
done at the Lent Assizes, 170S, before 
Powis, J., when the prisoner was at
tainted and executed.

(A ) The word is making in the black 
letter folio copy of the Statute and 
Mr. East has so copied the word, (1 
East P. C. c. 4. s. 16. p. 167.) adding 
in the margin “ quære a misprint in 
the printed statute for marking.” In 
the octavo edition of the statutes, by 
Pickering, the word is marking, as in 
the text.
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“ cheon, matrix, stamp, die, edger, cutting engine, or other tool or 
“ instrument before mentioned.” And every such offender and 
offenders, their counsellors, procurers, aiders, and abettors, shall 
be guilty of high treason, and being thereof convicted or attainted 
shall suffer death, as in case of high treason.

The second section of the same statute creates another offence, Conveying out 
and enacts, " that if any person shall, without lawful authority 
" for that purpose, wittingly or knowingly convey, or assist in the &cy j,igh treal 
“ conveying out of Iiis Majesty’s mint in the tower of London, or son ;
“ out of any other of His Majesty’s mints, any puncheon, counter- 
“ puncheon, matrix, die, stamp, edger, cutting engine, press, or 
“ other tool, engine, or instrument, used for or about the coining 
“ of monies, there, or any useful part of such tools or instruments, 
such offenders, their counsellors, procurers, aiders or abettors, as 
also all and every person and persons knowingly receiving, hid- And receiving, 
ing, or concealing the same, shall be adjudged guilty of high trea- san™°alsoingh 
son, and being convicted or attainted thereof, shall suffer death, as treason, 
in case of high .treason.

This statute was only temporary, but afterwards made perpetual Prosecution 
by 7 Anne, c. 25. s. 1. ; and by the second section of that statute 
the prosecution of such as offend against the said act of 8 & 9 W. 3. jn some cases 
c. 26. by making or mending, or beginning or proceeding to make w™”gthree 
or mend any coining tool, or instrument therein prohibited,. may mon 
be commenced within six months after such offence committed.
The act of W. 3. provides that no prosecution shall be made for 
any offence against that act, unless such prosecution be commenced 
Within three months (c) after such offence committed. In cases 
still within this provision it is incumbent on the prosecutor to 
shew that the prosecution was commenced within three months.
And it has been holden that proof by parol that the prisoner was 
apprehended for treason respecting the coin, within the three 
months, will not be sufficient, if the indictment be after the three 
months, and the warrant to apprehend or to commit be not pro
duced. The indictment was for having in possession a die on 
which was impressed the resemblance of the head side of a shilling.
The offence appeared to have been committed above three months 
before the indictment was preferred ; and neither the warrant to 
take or to commit, nor the depositions before the magistrates, 
were given in evidence ; but parol evidence was given that the 
prisoner was apprehended upon transactions for high tieason re
specting the coin within the three months. On a case reserved 
the Judges were of opinion that this evidence was not sufficient, 
and a pardon was recommended, (d) _

Several points have arisen as to the tools or instruments which 
are to be considered as within the words of the statute 8 & 9 W. o.

In one case the prisoner was indicted for having in his custody Having posses
si press for coinage without any lawful authority, &c. One of the 
questions raised was, whether a press for coinage was one of the a mouid, is 
tools or instruments within that clause of the act on which the in- within 8 & 9 
dictaient was founded : and a majority of the Judges held that it

(e) V'ide Willace’s case, ante, p. 56. Mich. f. 1818, MS. Bayley, J. Russ, 
note (!) ; and post, 79, note (h). & R}'- 369.

(d) Rex t>. Phillips and Another,
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was. (<?) In another case the prisoner was indicted for having in 
his custody and possession, without any lawful or sufficient excuse, 
one mould made of lead, on which was made and impressed the 
figure, stamp, resemblance, and similitude of one of the sides or 
fiats of a shilling, viz. the head side of a shilling : and the prisoner 
being convicted, it was submitted to the Judges whether the mould 
found in the prisoner’s custody was comprised under the general 
words “ other tool or instrument before mentionedso as to make 
the unlawful custody of it high treason ; and also whether, if it 
were so comprised, it should not have been laid in the indictment 
to be a tool or instrument in the words of the act. And the Judges 
were unanimously of opinion that this mould was a tool or instru
ment mentioned in the former part of the statute, and therefore 
comprised under these general words ; and that as a mould is 
expressly mentioned by name in the first clause of the act which 
respects the making or mending, it need not be averred to be a tool 
or instrument so mentioned, (e)

What shall be A case has also been decided as to what shall be considered a 
jiKHfAcoM whh- Punc^eon within the meaning of this statute. The prisoner was 
in the meaning indicted for having in his custody and possession a puncheon made 
of the statutes, of iron and steel in and upon which was made and impressed the 

figure, resemblance, and similitude of the head side of a shilling, 
without any lawful authority, &c. It was fully proved that several 
puncheons were found in the prisoner’s lodgings, together with a 
quantity of counterfeit money, and that he had them knowingly 
for the purposes of coining : but the opinion of the Judges was 
taken as to the point, whether the puncheon in question was or 
was not a puncheon within the meaning of the Legislature, upon 
the following evidence of the engraver of the mint.

The puncheons found in the prisoner’s custody were complete 
and hardened ready for use : but it was impossible to say that the 
shillings which were found were actually made with these pun
cheons, the impressions being too faint to be exactly compared ;

(d) Bell’s case, Fost. 430. In this 
case the suffering the defendant to be 
convicted of high treason, subject to 
the opinion of the Judges, instead of 
directing a special verdict, which 
ought to have been done, was much 
censured among the Judges, and also 
by Lord Hardwicke when the defend
ant’s pardon came to the great seal.

(e) Leonard’s case, 1 Leach 90. 1
East. P. C. c. 4. s. 17. p. 170. Another 
point was afterwards raised in this 
case upon the form of the indictment. 
The doubt was, whether the mould 
which was found in the prisoner’s cus
tody , i t having Only the resemblance 
of a shilling inverted, viz. the convex 
parts of the shilling being concave in 
the mould, and vice versa, the head 
or profile being turned the contrary 
way of the coin, and all the letters of 
the inscription reversed, was not pro
perly an instrument which would make

and impress the resemblance, stamp, 
&c. rather than an instrument on 
which the same were made and im
pressed, as laid in this indictment, the 
statute seeming to distinguish between 
such as will make and impress the si
militude, &c. as the matrix, die, and 
mould ; and such on which the same 
is made and impressed, as a puncheon, 
counter-puncheon, or pattern. But a 
great majority of the Judges were of 
opinion that this evidence sufficiently 
maintained the indictment ; because 
the stamp of the current coin was cer
tainly impressed on the mould in or
der to form the cavities thereof. They 
agreed, however, that the indictment 
would have been more accurate had 
it charged that “ he had in his custody 
“ a mould that would make and im- 
“ press the similitude, &c,” and in 
this opinion some, who otherwise 
doubted, acquiesced.

1
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but they had the appearance of having been made with them.
The manner of making these puncheons is as follows : a true 
shilling is cut away to the outline of the head ; that outline is fixed 
on a pîece of steel, which is filed or cut close to the outline, and 
this makes the puncheon ; the puncheon makes the die, which 
is the counter-puncheon ; a puncheon is complete without let
ters, but it may be made with letters upon it ; though from the 
difficulty and inconvenience it is never so made at the mint ; 
but after the die is struck the letters are engraved on it ; a pun
cheon alone, without the counter-puncheon, will not make the 
figure ; but to make an old shilling or a base shilling cmx ent, no
thing more is necessary than the instrument now produced. 1 hey 
may be used for other purposes, such as making seals, buttons, 
medals, or other things, where such impressions are wanted.

Eleven of the Judges (absente Lord C. J. De Grey) were unani
mously of opinion that this was a puncheon within the meaning 
of the act; for the word “puncheon” is expressly mentioned in the 
statutes, and will, by the means of the counter-puncheon or ma
trix, “ make or impress the figure, stamp, resemblance, or simi- 
“ litude of the current coin;” and these words do not mean an 
exact figure, but if the instrument impress a resemblance in fact, 
such as will impose on the world, it is sufficient, whether the let
ters are apparent on the puncheon or not ; otherwise the act would 
be quite evaded, for the letters would be omitted on purpose. The 
puncheon in question was one to impress the head of King Wil
liam; and the shillings of his reign, though the letters are worn 
out, are current coin of the kingdom. Ì he puncheon made an 
impression like them, and the coin stamped with it would resem
ble them on the head side, though there were no letters. This 
was compared to the case mentioned by Sir Matthew Hale,(/) 
that the omission or addition of words in the inscription of the 
true seals, for the purpose of evading the law, would not alter the 
case (sf't
" it Ms been decided that having a tool or instrument (of such 
sort as is included in that branch of the statute 8 & 9 W. u. c. possession
Which makes it treason to have the same knowingly in the party’s for the purpose 
custody) in possession/or f Ac purpose of coirne /ormgn goW com 
not current here, is not within the statute. A majority oi tue is not within 8 
Judges considered that this act was only intended to prevent the & !) W. 3. c. 26. 
counterfeiting the current coin of this kingdom, and not foreign a 1 • 
coin. But Lord C.J. Ryder and Mr. J. Foster dissented ; consider
ing that the act, though principally levelled against counterfeiters 
of the current coin of the kingdom, was not confined solely to that 
object. That the intention of the Legislature was to keep out of 
private hands, as far as possible, all means of counteneitihg the 
coin ; and therefore make it high treason to be knowingly pos
sessed of such instruments, in fact, without lawful authority or 
sufficient excuse. That it was therefore incumbent on the defend
ant to shew such lawful authority or sufficient excuse. But that, 
supposing his mere intention to be an ingredient in the case, the

(/) 1 Hale 184. 2 Hale 212, 215. (f) Ridgelay’s case, 1 Leach 189.
Robinson’s case, 2 Roll. Rep. 50, 1 1 East. C. c. 4. s. 18. p. 171- 
East. P. C. c. g; S. 25. p. 86.
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intention found of using the tool or instrument in question for the 
purpose stated did not amount to a sufficient excuse ; and upon the 
fullest consideration afterwards Mr. Justice Foster was of opinion 
that the case did fall within the act ; in which opinion it appears 
that Lord Hardwicke fully concurred. (A)

On an indictment for having in possession a die made of iron 
and steel, proof of a die made of either material will be sufficient : 
and it seems that if the indictment should state that the die were 
made of iron, steel, and other materials, proof that it was made of 
any material would be sufficient ; and that it would not be neces
sary even to prove the exact material. In a case where the indict
ment was for having in possession a die made of iron and steel, 
a witness who saw the die said it was made of iron ; another of 
the witnesses who had not seen it, said that dies were usually 
made of steel, and that iron dies would not stand : and upon the 
point being saved whether this evidence would support the indict
ment, the Judges held that it would, for it was immaterial to the 
offence of what the die was made, and proof of a die either of iron 
or steel, or both, would satisfy this charge, (i)

It was agreed by all the Judges, that in proceedings upon this 
statute 8 and 9 W. 3. c. 26. it is not necessary to prove that 

with theinstru- money was actually made with the instrument in question, ( j) 
ment. The having tools for coining in possession, with intent to use
Having tools them, has been held to be a misdemeanor at common law. An 
for coming m indictment, which was framed as for a misdemeanor at common 
witMntent to charged that the defendant, without any lawful authority,
use them, is a had in his custody and possession two iron stamps, each of which 
misdemeanor would make and impress the figure, resemblance, and similitude of 

one of the sceptres impressed upon the current gold coin of this 
kingdom, called half-guineas, with intent to make the impression 
of sceptres on divers pieces of silver coin of this realm, called 
sixpences, and to colour such pieces of the colour of gold, and 
fraudulently to utter them to his Majesty’s subjects as lawful half- 
guineas, against the peace, &c. Lord Hardwicke, at the assizes, 
doubted whether the bare possession was unlawful, unless made 
use of, or unless made criminal by statute : but upon the indict
ment being removed into the Court of King’s Bench by cer
tiorari, (A) Page, Probyn, and Lee, Justices, held, that the bare 
having such instruments in possession, with the intent charged, 
was a misdemeanor. (1)

It seems that the degree of similitude to the real coin which the 
tools or instruments must be capable of impressing in order to 
bring the case within the statute 8 and 9 W. 3. c. 26. must be 
governed by considerations similar to those which have been 
stated with respect to the comité; feit coin itself. (?n) Whether 
the instrument in question be calculated to impress the figure,

at common law.

The tool or in
strument need 
not bear an 
exact resem
blance to the 
coin.

(/t) Bell’s case, 1 East. P. C. c. 4. s. 
17. p. 169, 170. Post. 430, and Pre
face to the 3d edition of Post. p. 8.

(i) Rex v. Oxford, East. T. 1819. 
MS. Bayley, J. and Buss. & Ry. 382. 
S. P. Rex v. Phillips, Russ. & Ry. 
369.

(j) Ridgelay’s case, 1 East. P. C.

c. 4. s. IS. p. 172.
(k) The defendant was brought up 

by Habeas Corpus, and committed to 
Newgale.

(!) Rex v. Sutton, Rep. temp. 
Hardw. 370. But see the remarks on 
this case, ante, p. 46.

(in) 4nte,. p. 59. cl sequ..
2
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stamp, resemblance, or similitude of the coin current is a question 
for the jury : and it is clear, that the offence is not confined 
to an exact imitation of the original and proper effigies of the

C°The 8 and 9 W. 3. c. 26. s. 5. enacts, that “ if any puncheon, seizing tools, 

« die stamp, edger, cutting engine, press, flask, or other tool, &c. to pro- 
« instrument, or engine, used or designed for coining or conn- V "
<• terfeiting gold or silver money, or any part of such tool or 
“ engine, shall be hid or concealed in any place, or found in the 
“ house, custody, or possession of any person, not then employed 
“ in the coining of money in some of his Majesty s mints, nor 
“ having the same by some lawful authority, then any person 
“ discovering the same may seize and carry them forthwith to 
« some justice of peace of the county or place, to be produced in 
« evidence at the trial of the offender and further provides, 
that they shall afterwards be defaced and destroyed by order of 
the Court.

(n) 1 East. P. C. c. 4. s. 18. p. 171.
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CHAPTER THE FOURTH.

OP RECEIVING, UTTERING, OR TENDERING COUNTERFEIT COIN.

In some cases the putting off counterfeit money may amount to 
treason : as if A. counterfeit the gold or silver coin current, and 
by agreement before that counterfeiting B. is to take off and vent 
the counterfeit money, B. is an aider and abettor to such coun
terfeiting, and consequently a principal traitor within the law. (a) 
And in the case of the copper coin, B. acting a similar part will be 
an accessory before the fact to the felony, within the statute 11 
Geo. 3. c. 40. (/>) And if B., knowing that A. hath counterfeited 
money, put off this false money for him after the fact, without any 
such agreement precedent to the counterfeiting, he seems to be as 
a receiver of A. because he maintains him. And if B. know that 
A. counterfeited the money, and conceal his knowledge, though 
he neither receive, maintain, nor abet A., he will be guilty of mis
prision of treason, (c)

If A. counterfeit money, and B. knowing the money to be 
counterfeit vent the same for his own benefit, B. is neither guilty 
of treason, nor misprision of treason. But he may be proceeded 
against under the provisions of the 15 Geo. 2. c. 28. which will 
be presently noticed, before which statute he was only liable to be 
punished as for a cheat and misdemeanor, (cl) And upon the 
principles which have been mentioned in a former part of this 
Work, (e) the unlawful procuring of counterfeit coin with intent 
to circulate it, though no act of uttering be proved, is a mis
demeanor; and the possession of counterfeit coin unaccounted for 
was held to be evidence of an unlawful procurement with intent to 
circulate. (/) But the uttering and tendering in payment coun

ts) 1 Hale 214.
(») I East. P. C. c. 4. s. 26. p. 178.
(c) I Hale 214.
(d) 1 East. P. C. c. 4. s. 26. p. 179. 

1 Hale 214. See precedents of in
dictments for a misdemeanor at com
mon law in uttering a counterfeit 
half-guinea, Cro. Circ. Comp. 315. 
(7th Ed.) Starkie 466. 2 Chit. Crim. 
Law, 116. See also a precedent of an 
indictment for a misdemeanor at com
mon law, against a man for uttering a 
counterfeit sixpence, and having ano
ther found in his custody, Cro. Circ. 
Comp. 315. (7th Ed.) 2 Chit. Crim. 
Law, 117. The uttering of false mo
ney, knowing it to be false, is men

tioned as a misdemeanor in the recital 
to the 15 Geo. 2. c. 28. s. 2. There 
is also a precedent for a misdemea
nor at common law, in uttering, and 
causing to be uttered, guineas tiled 
and diminished as good guineas. Cro. 
Circ. Comp. 317. (7th Ed.) and 2 Chit. 
Crim. Law, 116. and also a precedent 
for a misdemeanor at common law in 
selling counterfeit Dutch guilders. 
Cro. Circ. Comp. 313. (7th Ed") 2 Chit. 
Crim. Law, 119, 120.

(e) Ante, Book I. Chap. iii. p. 46, 
47.

(/) Rex v. Fuller and Robinson, 
ante, 47. The possession in this case 
was under particularly suspicious cir-
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terfeit copper money has been held not to be an indictable 
offence, (g)

But the receiving, uttering, or tendering in payment counterfeit Statutes, 
money, have been made the subject of legislative provision by 
several statutes. I. By the 8 and 9 W. 3. c. 26. 11 Geo. 3. c. 40. 
and 15 Geo. 2. c. 28. relating to the coin of the realm; and, II.
By the 37 Geo. 3. c. 126. relating to foreign coin.

SECT. I.

Of receiving, paying, putting-off, Sçc. Counterfeit Coin of the
Realm.

I. The statute 8 and 9 W. 3. c. 26. s. 6. enacts, that “ if any 
person shall take, receive, pay, or put off, any counterfeit milled 

“ money, or any milled money whatsoever, unlawfully diminished 
and not cut in pieces, at or for a lower rate or value than the 

“ same by its denomination doth or shall import, or was coined or 
tc counterfeited for, he shall be guilty of felony.” The seventh 
section saves the corruption of blood ; and by section 9. no pro
secution is to be made for any offence against this act, unless it be 
commenced within three months after the offence committed, (k) 
The act was at first only temporary, but was made perpetual by

8&9W.3. 
c. 26. s. 6. 
(made perpe
tual by 7 Ann. 
c. 25. s.3.) as 
to receiving, 
paying, or put
ting off, &c.

7 Ann. c. 25. s. 3.
Under this statute there must be an actual passing or getting what shall be 

rid of the money, and not merely an attempt to do so. In a case 
at the Old Bailey, in the year 1784, a question was raised upon Jmiter?eit 
this point. It appeared in evidence that the prisoner had carried money within 
a large quantity of counterfeit shillings to the house of a Mrs. 8 W"3" 
Levey, which she agreed to receive from him, and which he agreed 
to put off to her at the rate of twenty-nine shillings for every 
guinea. In pursuance of this bargain, the prisoner laid a heap of 
counterfeit shillings on a table, and Mrs. Levey proceeded to count 
them out at the rate beforementioned : and had counted out three

cumstances ; the coin being wrap
ped up in parcels with soft paper to 
prevent it from rubbing. The mar
ginal note to Parker’s case, 1 Leach 
41. states, that “ having the posses- 
“ sion of counterfeit money, with in- 
“ tention to pay it away as and for 
“ good money, is an indictable offence 
“ at common law.” But qu. if the 
point stated in the marginal note was 
actually decided in Parker’s case ; 
and see ante, 47.

(gO Cirwan’s case, Oxford Sum. As- 
siz. 1794, MS. Jud. 1 East. P.C. c. 4. 
s-28. p. 182. The defendant was in
dicted for “ unlawfully uttering and 
“ tendering in payment to J. H. ten

“ counterfeit halfpence, knowing 
“ them to be counterfeit.” Upon 
reference to the Judges, this was held 
not to be an indictable offence.

(h) But the proceedings before a 
magistrate, and not the preferring 
the indictment, will be considered 
as the commencement of the pro
secution, as in Willace’s case, ante, 56, 
note (l). S. P. ruled by Le Blanc, J. 
Stafford Sum. Ass. 1812. in Barker’s 
case, who was indicted under this 
statute, for putting off counterfeit 
milled money. The prisoner had been 
in gaol upwards of three months be
fore the assizes.
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parcels, containing eighty-seven counterfeit shillings, for which 
she was to pay the prisoner three guineas; but before she had 
paid him, and while the counterfeit money lay there exposed upon 
the table, the officers of justice entered the room and apprehended 
them. Mrs. Levey was admitted as a witness for the crown ; and 
swore that she had bought the three parcels of shillings, and was 
going to pay the prisoner three guineas for them at the moment 
they were detected. This was ruled not to be a completion of the 
offence charged, and the prisoner was acquitted. (?)

A case has also been decided upon the meaning of “ milled 
money” in this statute. The prisoner was indicted for putting off 
to one J. P. nine pieces of false and counterfeit milled money and 
coin, each counterfeited to the likeness of a piece of legal and 
current milled money and silver coin of the realm, called a shilling, 
at a lower rate and value than the same did by the denomination 
import, and were counterfeited for; i.e. at so much, &c. The 
fact of knowingly putting off the shillings at a lower value than 
according to their denomination was fully proved ; but there was 
no appearance of milling on them : and it was proved by officers 
from the Mint, that this money never had been milled, nor any 
attempt made to counterfeit on them the milling which is always 
put on the shillings coined at the Tower. Upon this the prisoner’s 
counsel contended, that the evidence did not prove the offence as 
described in the statute, or charged in the indictment, but directly 
the contrary, as it proved that the money illegally put off was not 
milled. The case was reserved for the opinion of the Judges ; 
who thought that the expression “ milled money” could not have 
any reference whatever to the edging which is put on real and 
lawful coin, and which is properly termed graining. That the 
money-coin at the Mint in the Tower is milled money before it is 
edged, that is, before those marks, which had been falsely imagined 
to constitute milled money, are put upon it ; for that all current 
money is passed through a mill or press to make the plate out of 
which it is cut of a proper thickness ; and that from this process 
it receives its denomination of milled money, and not, as gene
rally but erroneously imagined, from the grainings on its edges. 
The Judges, therefore, thought it unnecessary that the counterfeit 
money should appear to have been milled : for considering milled 
money as one word, (as if written with a hyphen,) and descriptive 
of the money now current, if the counterfeit resemble the money 
which, if genuine, would have been milled, it is enough, (k)

It is necessary, in order to bring a case within this statute, that 
the money be vented at a lower value than the coin imports, and 
that it should be so stated in the indictment. (1) And if the 
names of the persons to whom the money was put off can be

(i) Wooldridge’s case, 1 Leach. 307.
1 East. P. C. c. 4. s. 27. p. 179.

(k) Bunning’s case, Old Bailey, 17 94.
2 Leach 624. 1 East. P. C. c. 4. s. 27. 
p. 180. The case of Hannah Her
rington, and the case of Jacobs and 
Lazarus, were considered by the 
Judges at the same time, and being 
precisely similar, were disposed of by

the like resolution. It seems that 
milled money was so called to dis
tinguish it from hammered money, 
which was prohibited by 9 W. 3. c.2. 
Mr. East says (p. 180. note (a)) that 
he had been informed that there had 
been no hammered money since the 
time of Car. 2.

(I) 1 East. P.C. c. 4. s. 27. p. 180.
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ascertained, they ought to be mentioned, and laid severally in the 
indictment : but if they cannot be ascertained, the same rule will 
apply which prevails in the case of stealing the property of persons 
unknown, (m) If the indictment be for putting off diminished 
money at a lower rate, it must be averred that it was unlawfully 
diminished, (n) And it has been held, that an indictment upon 
this statute was bad, for omitting to state that the counterfeit 
money was “ not cut in piecesas those words are a material 
part of the description of the offence, (o)

This statute, mentioning “ counterfeit money”^ generally, has 
been considered as confined to gold or silver coin : (p) but with 
respect to copper coin, it is enacted-by 11 Geo. 3. c. 40. s. 2. that 
if any person “ shall buy, sell, take, receive, pay, or put off, any 
“ counterfeit copper coin, not melted down or cut in pieces, at or 
“ for a lower rate or value than the same by its denomination 
<c imports, or was counterfeited for, he shall be adjudged guilty of 
£c felony.”

The punishment under these statutes of 8 and 9 W. 3. and 11 
Geo. 3. was originally burning in the hand, and imprisonment not 
exceeding a year, under the statute 18 Eliz. c. 7- s. 3. : (q) but in 
lieu of this punishment a moderate fine or whipping, at the discre
tion of the Court, may be imposed upon the offender by 19 Geo. 3. 
c. 74. s. 3. (r)

The statute 8 and 9 W. 3. relating only to the putting off coun
terfeit money at a lower rate or value than that imported by its 
denomination, the offence of uttering such money in the course of 
traffic was punishable only as a misdemeanor, until, from its be
coming very frequent, it was thought proper to subject it to more 
severe punishment.

The statute 15 Geo. 2. c. 28. s. 2. enacts “ that if any person 
<c shall utter or tender in payment any false or counterfeit money, 
<c knowing the same to be false or counterfeit, to any person or 
“ persons,” and shall be thereof convicted, he shall suffer six 
months’ imprisonment, and find sureties for good behaviour for six 
months further ; and on conviction for a second offence shall 
suffer two years’ imprisonment, and find sureties for two years 
more ; and on conviction for a third offence shall be adjudged 
guilty of felony without benefit of clergy. The statute further 
provides by the third section “ that if any person shall utter or 
“ tender in payment any false or counterfeit money, knowing the 
“ same to be false or counterfeit, to any person or persons ; and 
“ shall either the same day, or within the space of ten days then

. (m) 1 East. P.C. C.4. s. 27. p. 180. 
c'ting a case from MS. Tracy, of a 
'mman who was indicted at the Old 
kailey, iy 03, for putting off ten pieces 
of counterfeit gilt money like guineas, 
m divers persons unknown ; Holt, C. J. 
Said, that the names of the persons 
ought tp be mentioned and laid se
verally ; yet he tried the prisoner, and 
she was convicted. Probably the 
names of the persons to whom the 
money was put off could not be as
certained.

VOL, I,

(n) 5 T. R. 217. note (a) to the case 
of Tooke v. Holliugworth. The coin 
might be diminished by reasonable 
wearing.

(o) Palmer’s case, 1 Leach 102.
(p) 1 East. P.C. c.4. s. 1,9,27.
(q) 1 East. P. C. c. 4. s. 27. citing 

Rex r. West and Others, Old Bailey, 
Sept. 1780. IMS. Sum. 91.

(r) This act was originally tempo
rary, but continued by several acts, 
and afterwards made perpetual by 39 
Geo. 3. c. 45,

The indict
ment must 
charge that the 
money was un
lawfully dimi
nished.
And it should 
he stated that 
the money was 
“ not cut in 
pieces.”
11 Geo. 3. 
c. 40. s. 2. re
ceiving, pay
ing, or putting 
off counterfeit 
copper coin.

Punishment.

15 Geo. 2. 
c.28. s. 2. as to 
uttering or 
tendering in 
payment 
counterfeit 
money.
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“ next, utter or tender in payment any more or other false or 
“ counterfeit money, knowing the same to be false or counterfeit, 
“ to the same person or persons, or to any other person or pet- 
c< sons; or shall at the time of such uttering or tendering have 
“ about him or her, in his or her custody, one or more piece or 
" pieces of counterfeit money besides what was so uttered or 
“ tendered; then such person so uttering or tendering the same 
“ shall be deemed and taken to be a common utterer of false 
“ money; and being thereof convicted shall suffer a year’s impri- 
“ sonment, and find sureties for his or her good behaviour for two 
“ years more, to be computed from the end of the said year; and 
“ if any person having been once so convicted as a common 
“ utterer of false money, shall afterwards again utter or tender in 
" payment any false or counterfeit money to any person or per- 
“ sons knowing the same to be false or counterfeit, then such 
“ person being thereof convicted, shall for such second offence be 
“ adjudged guilty of felony without benefit of clergy.” (<)

This statute like that of the 8 and 9 W. 3. c. 26. mentioning 
counterfeit money, generally, is confined to the gold and silver 
coin of the realm, (u) In a case where the defendant was indicted 
for “ unlawfully uttering and tendering in payment to I. H. ten 
“ counterfeit halfpence, knowing them to be counterfeit;” and 
this was laid in one count against the form of the statute, and in 
another generally ; and the defendant was convicted on the general 
count ; it being admitted at the trial that there was no statute ap
plicable to the fact ; upon reference to all the Judges they held the 
conviction wrong, it not being an indictable offence, (to)

The words of the statute “ utter or tender in payment” are in 
the disjunctive, and will therefore apply to an uttering of coun
terfeit money, though it be not tendered in payment, but passed 
by the common trick called ringing the changes, as in the follow
ing case. The prosecutor having bargained with the prisoner, a 
Jew, who was selling fruit about the streets, to have five apricots 
for sixpence, gave him a good shilling to change. The prisoner 
put the shilling into his mouth, as if to bite it in order to try its 
goodness ; and, returning a shilling to the prosecutor, told him it 
was a bad one. The prosecutor gave him another good shilling 
which he also affected to bite ; and then returned another shilling, 
saying it was not a good one. The prosecutor gave him another 
good shilling, with which he practised this trick a third time ; the 
shillings returned by him being in every instance bad.. The court 
held that the words of the statute were sufficient to include this 
case ; and that uttering and tendering in payment were two dis
tinct and independent acts, (x) .

Some points have arisen as to the form of the indictment upon 
this statute of 15 Geo. 2. c. 28. In one case the indictment 
charged the prisoner in the first count with having on the 15th

(l) By section 4 of this statute cor
ruption of blood is saved; and by s. 8, 
any offender out of prison discover
ing two or more persons guilty of 
any of the said offences, so as they be. 
thereof convicted, shall be pardoned.

(u) Ante, p. 56.
(w) Cirwan’s case, Oxford Sum. Ass. 

1794, MS. dud. 1 East. P. C. c. 4. s. 28- 
p. 182. 2 Leach 834, note (a).

. (,r) Franks’s case, 2 Leach 64.
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December, 39 Geo. 3. uttered to one G. S. a counterfeit half- ^meda^, 
crown, knowing it to be so, and in the second count with having t-erent count, 
on the said 15th December, &c. uttered another counterfeit half- the court can- 
crown to the same person: and the prisoner was convicted on P™“0™ce 
both counts. The question was raised whether, the uttering the pun?shment 
counterfeit money twice on the same day being stated in two of the third 
counts, the court could pronounce the greater punishment in- ^tion of the 
dieted by the third section of the statute, or must give only the 
smaller punishment inflicted by the second section ; and, upon re
ference to the Judges, they held that this indictment was not suffi
cient to subject the prisoner to the larger penalty, as for uttering 
two pieces of counterfeit coin on the same day, there being no 
distinct averment of that fact. (?/) But where two uttermgs are u“e^n"'eo[;j™ 
charged in one count of the indictment, on a certain day therein certa;n (;ay 
named, the day will be held to be material, and the fact of an named are 
uttering twice on the same day to be sufficiently averred. As ^rge tlie fact 
where the indictment charged that the prisoner on the 14t,i of wal p,e suffici- 
February, &c. uttered base coin to W. C. ; and that on the said ently averred,
14th February, &c. he uttered to J. L. other base coin, it was 
held sufficient to warrant the higher punishment of the third 
section of the statute ; the utterings, on the face of the indictment, 
appearing to be on the same day. And the Judges held, at a con
ference upon this case, that though, when the day is not material, 
the fact may be proved on a day different from the day laid, yet 
where the day is not indifferent, the precise time laid must be 
proved : and that in this , case it must be taken that it was proved 
that the defendant uttered counterfeit coin at two different times 
of the same day. (z)

When the former of these cases was considered by the Judges, The indict- 
it appears that some doubt was entertained whether a count in an 
indictment^ charging two utterings on the same day, should not, offender was a 
ill order to bring an offender within the third section, conclude common ut- 
with an averment that the offender was a comma» «Merer qf/hke 
money, as that clause declares him to be. But this point was dis- rant the 
posed of in a case, which occurred shortly afterwards, where the greater pu- 
prisoner was indicted for uttering false money knowingly, and ”1“ !t“frd sec_ 
having about him, at the time of such uttering, other false money; tion of the 
without any averment that he was a common utterer of fatse statute. 
money. Upon conviction, judgment was respited to take the opi
nion of the Judges upon the question, whether, in order to bung 
the case within the third section, the indictment should not have 
concluded with a distinct averment that the defenciant was a 
common utterer of false money, or whether that were not the 
necessary conclusion of law from the facts stated. And the 
Judges, upon search of precedents for many years nack, finding 
that judgment had been given for the greater punishment upon

(#) Tandy’s case, 2 Leach 833. 1 singly, and not on each of the counts.
East. P. C. c. 4. s. 29. p. 182, 183. And see Smith’s case, 2 Leach 8d6.
Eyre, C. J. Buller, J. and Heath, J. (%) Martin’s case, Derby Lent Ass. 
were absent when this opinion was 1801, coram Graham B. decided upon 
given, viz. Hil. T. 1799. The Judges by the Judges in June in the same 
also thought it advisable to give judg- year. 2 Leach. 923. I East. P. C. .rid- 
nient of imprisonment for six months ri end. xviii. MS. Bayley J.

G 2
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indictments drawn in this form, although some were to be found 
containing the averment in question, held that such averment, 
though it would not hurt, was not necessary in order to warrant 
the greater punishment, (a)

Consistently with this determination it was held, in a subse
quent case, not to be necessary, in an indictment for a second 
offence against this statute, to state that the court, before which 
the former trial was had, did adjudge the defendant to be a 
common utterer. The indictment charged that the defendant was 
before that time in due form of law tried1 and convicted at the 
Guildford Quarter Sessions, on a certain indictment against him 
for uttering false and counterfeit coin, knowing it to be such ; 
having about him at the time, in his custody and possession, other 
false and counterfeit money ; and that it was thereupon adjudged 
by the Court that he should be imprisoned for a year, and until 
he found sureties for his good behaviour for two years more ; and 
then averred, that, having been so convicted as a common utterer 
of false money, he afterwards uttered other false and counterfeit 
money. The objection taken in arrest of judgment, and which 
was reserved for the opinion of the Judges, was this, that in stat
ing the original record and judgment of the Court of Quarter 
Sessions, it is not stated that the Court did adjudge the defendant 
to be a common utterer, but only that they considered and ad
judged the prisoner to be imprisoned twelve months, and to find 
surety for his good behaviour for two years more. But the 
Judges held that it was not necessary that the Court should 
adjudge the defendant to be a common utterer, though the statute 
says he shall be deemed and taken to be a common utterer ; that 
being a conclusion of law : and it being sufficient for the Court 
before which a defendant is convicted of an offence within the 
statute to adjudge him to suffer the punishment inflicted by law 
on the offence, (b)

An indictment upon the second section of this statute, 15 Geo. 
2., for feloniously uttering counterfeit money after two convictions, 
and judgments for misdemeanors on the same statute, must set out 
the former convictions, and judgments, with a prout patet per 
recordum ; and judgment for a misdemeanor cannot be given upon 
an indictment for felony, bad for want of such an averment. The 
prisoner was tried and convicted before Holroyd, J. for feloniously 
uttering a false and counterfeit shilling, well knowing the same to 
be false and counterfeit, contrary to the statute, &c. having been 
twice before convicted of similar litterings, as misdemeanors, con
trary to the same statute. It was objected after the trial in arrest 
of judgment, that the present indictment, in setting forth the trial, 
conviction, and judgment, upon the second indictment for the se
cond offence, (and which were essential to constitute the crime a 
felony as charged in the present indictment,) was defective in not 
stating or alleging a prout patet per recordum in respect of those

(a) Bex v. Smith, Hil. T. 1800. 2 
Leach 858. 2 Bos. and Pul. 127. 1 
East. P. C. c. 4. s. 29. p. 183. Russ. 
andRy. 5. The same judgment was 
given on another case of Benjamin

Levi, reserved at the same time.
(b) Rex v. Michael, East. T. 1802. 

2 Leach. 938. 1 East. P. C. Addend. 
xix. Russ, and Ry. 29. S. P. Rex v. 
Booth, Russ, and Ry. 7.
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proceedings, as appeared to have been done in the second indict
ment, in stating the proceedings had under the first indictment.
It was also objected that there ought to have been an allegation 
that the former convictions and judgments remained in force 
unreversed, &c. And further, it was objected that the present 
indictment did not allege as facts the actual committing Of the two 
former offences, or even the trials, convictions, and judgments upon 
both of them, but only the trial, conviction, and judgment, upon 
the second indictment, whereas the second indictment appeared to 
have alleged a trial, conviction, and judgment, upon the first.
Upon these objections judgment was respited by the learned judge, 
who submitted to the Judges whether the judgment should be 
arrested, or whether, in case the indictment should be deemed 
defective, as an indictment for felony, it would warrant a judgment 
for the offence as for a misdemeanor. The Judges held that the 
indictment was bad for want of a prout patet per recordum in the 
statement of the conviction and judgment for the second offence ; 
and that no judgment could be given tor the misdemeanor upon 
this record. And the judgment was therefore arrested, (h)

By the fifth section of the 15 Geo. 2. c. 28., it is provided that TnaVand ew 
offenders shall be indicted, arraigned, tried, and convicted, by such 1 Lil 
like evidence and in such manner as counterfeiters of the coin ; 
with a proviso that the prosecution be commenced within six 
months next after the offence committed.

For the purpose of proving the act charged in the indictment to EvWence^of, 
have been done knowingly, it is the practice to receive proof of more fe()g|f v 
than one uttering committed by the party about the same time, though 
only one uttering be charged in the indictment. This is in con
formity with the practice upon indictments lor disposing of and 
putting away forged bank notes, knowing them to be forged ; (c) 
upon one of which, the counsel lor the prisoners, objecting to such 
evidence, contended that it would not be allowed upon an indict
ment for uttering bad money ; and stated that the proof in such 
case was always exclusively confined to the purticular uttering 
charged in the indictment. But Mr, Baron Thomson said, that 
he by no means agreed in the conclusion of the prisoner s counsel, 
that the prosecutor could not give evidence of another uttering on 
the same day to prove the guilty knowledge. “ Such other utter-

(6) Rex v. Turner, Mich. T„ 1821. 
Ry. & Mood. C. C. R. 47. And see 
Rex v. Smith, Russ. & Ry. 5. 1 East. 
F. C. 183. 2 Leach 858. Rex v.
Booth, Russ. & Ry. 7.

(c) Rex v. Whiley and Haines, 2 
Leach 983. I New R. 92, Tatter- 
shall's case, cited in Whiley & Haines. 
And see Ball’s case, 1 Campi). 325., 
where upon an indictment at Lewes, 
Sum. Assizes, 1807, against the pri
soner for knowingly uttering a forged 
hank note, the note in question was 
proved to have been uttered by the 
prisoner on the 17th of June ; and 
evidence was then given of his having 
uttered another forged note of the 
same manufacture on the 20th March

preceding ; and that there had been 
paid into the bank of England- various 
forced notes, dated between Decem
ber 1806, and March 1807, all of the 
same manufacture, and having differ
ent indorsements upon them in the 
hand-writing, of the prisoner ; but it 
did not appear at what times the Bank 
of England had received these notes. 
The indorsements, however, in the 
hand-writing of the prisoner, were 
considered as evidence of such notes 
having been in his possession. Upon 
reference to the Judges, they were all 
of opinion that the evidence as given 
in this case was properly admitted. 
And see Phill. on Evid. 137.
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“ ing,” he observes, “ cannot be punished until it has become the 
“ subject of a distinct and separate charge ; but it affords strong 
“ evidence of the knowledge of the prisoner that the money he 
“ uttered was bad. If a man utter a bad shilling, and fifty other 
“ bad shillings are found upon him, this would bring him within 
“ the description of a common ntterer : but if the indictment do 
“ not contain that charge, yet these circumstances may be given 
“ in evidence on any other charge of uttering, to shew that he 
“ uttered the money with a knowledge of its being bad.” (cl)

An associate, not present nor co-operating at an uttering of bad 
money, is not liable to be convicted with the actual utterer, merely 
on the ground that he is an utterer also, and has other bad money 
about him for the purpose of uttering. And it appears not to be a 
sufficient ground for convicting a person of the second offence, of 
having other bad money in possession at the time, that such per
son was associating with another, not present at the uttering, who 
had large quantities of bad money about him for circulation ; or 
that such person on the day after the uttering had in possession a 
small number of pieces of bad money. The prisoners, Job and 
Sarah Else, were indicted for uttering a bad shilling, having other 
bad shillings in their possession at the time. Upon the evidence 
it appeared that the uttering was by the woman alone, on the 30th 
of January, in the absence of the man ; that they both slept toge
ther on the 29th and 31st ; and that on the 30th the man offered 
for sale a large quantity of bad shillings and sixpences ; and also 
that they were both searched on the 31st; when upon the man 
was found a large quantity of bad shillings, and upon the woman 
were found six bad shillings. The prisoners were upon this evi
dence both convicted of the double offence, on the ground that 
both being engaged in the same illegal traffic, the act of one was the 
act of both : but, upon the case being reserved, the Judges held the 
woman alone liable to be convicted, and that of the single offence 
only, (e)

By the ninth section of the 15 Geo. 2. c. 28., it is enacted, that 
“ if any person be convicted of uttering or tendering any false or 
“ counterfeit money as aforesaid, and shall afterwards be guilty of 
“ the like offence in any other county or city, the clerk of the 
“ assize, or clerk of the peace of the county or city, where such 
“ conviction was had, shall, at the request of the prosecutor, or 
“ any other on His Majesty’s behalf, certify the same by a tran- 
“ script, in a few words, containing the effect and tenor of such 
“ conviction, for which certificate two shillings and sixpence, and 
“ no more, shall be paid ; and such certificate, being produced in 
“ court, shall be sufficient proof of such former conviction. (/)

(d) Rex v. Whiley and Haines, 2 
Leach 983.

(e) Rex v. Else, East. T. 1808. MS. 
Bayley, J. and Russ. & Ry. 142. And 
see Rex v. Soanes and Others, (utter
ing a forged note ;) Russ. & Ry. 25. ; 
and other cases, posi, Book IV. Chap, 
xxvii. s. 4.

■(f) By this it seems that the justices 
of the peace in sessions have power to

try such offenders -, otherwise this di
rection to the clerk of the peace to 
certify the conviction is incongruous ; 
for he is not the proper person to cer
tify what is done in another court, 
where he is not necessarily supposed 
to he present: but no power is given 
to the sessions by any express words 
in this statute to hear and determine 
such offences.
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SECT. IL
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This offence, particularly with respect to the gold coin called 
Louis d’Or, and silver dollars, is stated, ui the^statnte 3% (Leo 
3. c. 126, to have greatly increased; said die third section of tha 
statute makes the following provision against it u a y
“ person or persons shall, from and after the passing o ’
“ utter, or tender in payment, or give in exchange, or pay or pu 
“ off to any person or persons, any such false or counterfeit com 
“ as aforesaid (namely, by the second section, com not the proper 
“ coin of this realm, nor permitted to be current within the same)
« resembling, or made with intent to resemble or look like any 
“ gold or silver coin of any foreign prince, state, or country, or to 
“ pass as such foreign coin, knowing the same to be false or coun- 
" terfeit, arid shall lie thereof convicted, every person so offend- 
« ing shall suffer six months’ imprisonment, and find sureties for 
“ his or her good behaviour for six months more, to be computed 
« from the end of the said first six months ; and if the same per- 
££ son shall afterwards be convicted a second time for the like 
££ offence of uttering or tendering in payment, or giving m ex- 
££ change, or paying or putting off any such false or counterfoil 
££ coin as aforesaid, knowing the same to be false or counterfer, 
«such person shad for such suffer two years im-
££ prisonment, and find sureties for his or her good behaviour for 
££ two years more, to be computed from the end of the said first 
« two years ; and if the same person shall afterwards offend a third 
« time, in uttering or tendering in payment, or giving m exchange, 
« or paying, or putting off any such false or counterfeit com as 
« aforesaid, knowing the same to be false or counterfeit, and shall 
C£ be convicted of such third offence, he or she shall be adjudged 
« to be guilty of felony without benefit of clergy.”

A certificate of a former conviction is made sufficient evidence 
upon the trial of an offender for a further offence, lhe filth sec
tion of the statute enacts, that if any person shall be convicted of 
uttering or tendering any such false or counterfeit com as a oie- 
said, and shall afterwards be guilty of the like offence many other 
county, city, or place, the clerk of the assize, or clerk of the peace 
for the county, city, or place where such former conviction shall 
have been had, shall, at the request of the prosecutor, or any 
other on His Majesty’s behalf, certify the same by a transcript, in 
few words, containing the effect and tenor of such conviction ; for 
which certificate two shillings and sixpence, and no more, shall 
be paid ; and such certificate, being produced in court, shall be 
sufficient proof of such former conviction.

Having in custody a greater number than five pieces of counter
feit foreign coin, whether current here or not, makes the pai tv

37 G.3. c. 126. 
Six months’ 
imprisonment, 
and sureties 
for six months.

For a second 
offence two 
years’ impri
sonment, and 
sureties for 
two years.

For a third 
offence felony, 
without bene
fit of clergy.

Evidence of 
former convic
tion by means 
of a certificate.

Persons hav
ing in custody 
above a cer-
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tain number 
of pieces of 
counterfeit fo
reign coin may 
be proceeded 
against before 
a magistrate.
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habit; to punishment by proceedings before a justice of the peace, 
the sixth section of the statute enacts, that “ if any person or 

persons shall have in their custody, without lawful excuse, anv 
f( Srea|e.r number than five pieces of false or counterfeit coin, of 
(C any °r kinds, resembling, or made with intent to resemble 
(C or l00k nke any gold or silver coin or coins of any foreign prince, 
(( s a*:e’ or country, or to pass as such foreign coin ; every such 
<( Person, being thereof convicted upon oath before one justice of 

the peace, shall forfeit all such false and counterfeit coin, which 
shall be cut in pieces by order of such justice ; and shall for 
every such offence forfeit a sum not exceeding five pounds, nor 

“ less than forty shillings, for every such piece of false or coun- 
“ terfeit coin which shall be found in the custody of such person • 
“ °ne moiety to the informer, the other to the poor of the parish 
“ where the offence was committed ; and in default of payment 

forthwith shall be committed to the common gaol or house of 
correction, there to be kept to hard labour for three calendar 
months, or until such penalty be paid.”
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CHAPTER THE FIFTH.

OF RECEIVING OR PAYING FOR THE CURRENT COIN ANY MORE OR

less than its lawful value.

The statute 5 & 6 Edw. 6. c. 19. reciting that divers covetous 
persons, of their own authorities, and notwithstanding a statute of 
25 Edw. 3. st. 2. c. 12. had of late taken upon them to make 
exchanges, as well of coined gold as of coined silver, receiving 
and paying therefore more than the current value as it had been 
declared by the King’s proclamation ; enacted, that if any person 
should exchange any coined gold, silver, or money, giving, receiv
ing, or paying any more in value, benefit, profit, or advantage for 
it than the same was or should be declared by the King’s procla
mation to be current for within this realm, and the King’s other 
dominions, that then all the said coined gold, silver, and money 
so exchanged should be forfeited, and the offenders be imprisoned 
for a year, and fined at the King’s pleasure.

It was objected in two recent cases, that the exchanging guineas 
for bank notes, taking the guineas in such exchange at a higher 
value than they were current for by the King s proclamation, was 
not an offence within this statute : and, after solemn arguments at 
several times before the Judges, the point was decided in favour of 
the objection, (a) In consequence of this decision the 51 G. 3. c*l~v. 
and the 52 G.3. c. 50. (continued by the 53 Geo. 3. c. 5. to the 25th 
March, 1814, and further continued by the 54th Geo. 3. c. 52. 
during the continuance of any act imposing any restriction on the 
bank of England with respect to payments in cash) made several 
provisions upon this subject which have now ceased by the opera
tion of the 59 Geo. 3. c. 49. s. 1. which removed the restrictions 
on payments in cash under the several Bank acts, on the 1st ol
May, 1823. rr , n o

The provisions made upon this subject by the 56th Geo. 3. c. 
68. s. 13. as to receiving the current gold com for more or few 
than its value, according to its denomination, should however 
be here mentioned. That statute enacts, that no peison shall 
“ by any means, device, shift, or contrivance whatsoever, receive 
“ or pay for any gold coin lawfully current within the United 
« Kingdom of Great Britain and Ireland any more or less in value, 
“ benefit, profit, or advantage than the true lawful value which 
“ such gold coin doth or shall by its denomination import; nor

(a) Rex v. De Yongc, 14 East 402.; and Rex v. Wright, cited 14 East 404.

5 & 6 Ed. 6. c. 
19.

Exchanging 
guineas for 
bank notes not 
within the sta
tute.

51 G.3. c. 127. 
and 52 G. 3. c. 
50. as to re
ceiving or pay
ing for gold 
coin more than 
its lawful va
lue, whether in 
money or bank 
notes.

5fi Geo. 3. c. 
08. s. 13., as to 
receiving or 
paying for gold 
coin more or 
less than its 
value, accord
ing to its de
nomination.
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Sect. 14. Per
sons convicted 
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Of buying and selling the Current Coin, [book li.

“ shall utter or receive any piece or pieces of gold coin of this “ realm at any greater or higher rate or value, nor at any less or 
“ lower rate or value than the same shall be current for in pay- “ ment according to the rates and values declared and set upon “ them pursuant to law, and that every person who shall offend “ herein shall be deemed and adjudged guilty of a misdemeanor, 
“ and being thereof convicted by due course of law, shall suffer 
“ imprisonment for the term of six calendar months, and shall “ find sureties for his or her good behaviour for one year more, to “ be computed from the end of the said six months ; and if the “ same person shall afterwards be convicted of the like offence, “ such person shall for such second offence suffer one year’s im- “ prisonment, and find sureties for his or her good behaviour for “ one year more, to be computed from the end of the said last- “ mentioned year -, and if the same person shall afterwards offend “ against this act, and shall by due course of law be convicted of “ any subsequent offence, he or she shall be imprisoned for the “ term of two years for every such subsequent offence.”

The 14th section enacts “ that if any person who shall be con- “ victed of receiving or paying any such gold coin contrary to this “ act, shall afterwards be guilty of the like offence, the clerk of “ the assize or clerk of the peace for the county, city, or place “ where such conviction was so had, shall, at the request of the “ prosecutor, or any other person on his Majesty’s behalf, certify “ such conviction, for which certificate two shillings and sixpence, “ and no more, shall be paid ; and such certificate, being produced “ in court, shall be sufficient proof of such former conviction.”
The 15th section enacts, “ that no person against whom any “ bill of indictment shall be found at any assizes or sessions of 

“ the peace, for any offence against this act, shall be entitled to 
“ traverse the same to any subsequent assizes or sessions ; but 
“ the court, at which such bill of indictment shall be found, shall 
“ forthwith proceed to try the person or persons against whom the 
“ same shall be found, unless he, she, or they shall shew good 
“ cause, to be allowed by the court, why his, her, or their trial “ should be postponed.”

The 16th section enacts, “ that on any prosecution or trial of “ any offender or offenders hereafter to be prosecuted or tried for 
" any offence against this act, it shall not be necessary to prove 
“ that the gold coin received or paid, or uttered contrary to this “ act, is the current gold coin of this realm, but the same shall “ be deemed and taken so to be, if received or paid, or uttered as “ such, until the contrary thereof shall be proved to the satisfac- “ tion of the judge, justice, or court, before whom any such “ offender or offenders shall be prosecuted or tried.”
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CHAPTER THE SIXTH.

OF SERVING, OR PROCURING OTHERS TO SERVE, 

FOREIGN STATES.

Entering into the service of any foreign state without the con
sent of the king, or contracting with it any other engagement 
Which subjects the party to an influence or controlli inconsistent 
with the allegiance due to our own sovereign, is, at common law, 
a high misdemeanor, and punishable accordingly, (a) Indeed it is 
considered as so high an offence to prefer the interest of a foieign 
state to that of our own, that any act is criminal which may but 
incline a man to do so ; as to receive a pension from a foreign 
prince without the leave of the king, (b)

But with respect to serving, or procuring others to serve, 
foreign states, provisions have been made by several statutes. 
The 3 Jac. 1. c. 4. s. 18. enacts, that “every subject of this realm 
“ that shall go or pass out of this realm to serve any foreign 
“ prince, state, or potentate, or shall pass over the seas, and shall 
“ voluntarily serve any such foreign prince, state, or potentate, 
“ not having before his going taken the oath of obedience, (c) shall 
« be a felon.” The nineteenth section of the statute enacts, that 
“ if any gentleman or person of higher degree, or any person which 
“ hath borne, or shall bear any office, or place of captain, lieu- 
“ tenant, or any other place, charge, or office, in camp, army, or 
“ company of soldiers, or conductor of soldiers, shall after go or 
“ pass voluntarily out of this realm to serve any such foreign 
“ prince, state, or potentate, or shall voluntarily serve any such 
“ prince, state, or potentate, before that he and they shall become 
“ bound by obligation, with two sureties, &c. with a condition, 
to the effect that he will not be reconciled to the see of Rome, 
nor enter into any conspiracy against the king (as particularly set 
forth in the act) “ he shall be a felon. ,

Upon the construction of this statute it has been considered,

(а) 1 East. P. C. c. 2. s. 23. p. SI. but it has been since taken away by
4Blac Com 122 l W.andM. sess. 1. c. 8. s. 2. and new

(б) 1 Hawk. P. C. c.22. s. 3. 4 Mac. oaths of allegiance and supremacy en-
Com. 121. 3 Inst. 1.44. joined in its room.

(c) The oath is set forth in the act :

Serving fo
reign states,* 
misdemeanor 
at common 
law.

3 Jac. 1. c. 4, 
s. 18. as to 
subjects going 
out of the 
realm to serve, 
&c. felony.

Construction.
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Trial.

59 G. 3. c. 69. 
Any subjects 
of his Majesty 
enlisting or 
engaging to 
enlist or serve 
in foreign ser
vice, or en
gaging to go 
into a foreign 
country with 
intent to en
list, &c. with
out licence, 
&c.; and any 
person pro
curing or at
tempting to 
procure others 
to enlist, &c. 
shall be 
deemed guilty 
of a misde
meanor, and 
punishable by 
fine and im
prisonment.

Of serving, or procuring others [book ii.

that if a party go out of the realm with intent to serve a foreign 
state, although there be no service in fact; or if a party do actually 
so serve, though he did not go over for that purpose, but upon 
some other occasion, it will be within the statute, (d)

The trial of an offence against this statute is to be where the 
offence is committed, which is at the place where the party passed 
out of the kingdom, [e)

The statute 59 Geo. 3. c. 69. reciting that the enlistment or 
engagement of his Majesty’s subjects to serve in war in foreign 
service, without his Majesty’s licence ; and the fitting out, and 
equipping, and arming of vessels by his Majesty’s subjects, with
out his Majesty’s licence, for warlike operations in or against 
the dominions or territories of any foreign prince, state, &c. or 
against the ships, goods, or merchandize, of any foreign prince, 
state, &c., might be prejudicial to, and tend to endanger the 
peace and welfare of this kingdom, repeals the statutes, 9 Geo. 2. 
c. 30. and 29 Geo. 2. c. 17., and also the two Irish statutes, 11 
Geo. 2. and 19 Geo. 2. ; and then enacts, that “ if any natural born “ subject of his Majesty, his heirs and successors, without the “ leave or licence of his Majesty, &c. for that purpose first had 
" and obtained under the sign manual of his Majesty, his heirs or “ successors, or signified by order in council, or by proclamation 
“ °f his Majesty, his heirs or successors, shall take or accept, or “ shall agree to take or accept, any military commission, or shall “ otherwise enter into the military service as a commissioned or “ non-commissioned officer, or shall enlist or enter himself to en- 
" list, or shall agree to enlist or to enter himself to serve as a “ soldier, or to be employed or shall serve in any warlike or mili- “ tary operation, in the service of, or for, or under, or in aid of, “ any foreign prince, state, potentate, colony, province, or part of 
“ any province or people, or of any person or persons exercising, 
“ or assuming to exercise, the powers of government in or over 
“ any foreign country, colony, province, or part of any province, or 
“ people, either as an officer or soldier, or in any other military 
“ capacity; or if any natural born subject cf his Majesty shall, 
“ without such leave or licence as aforesaid, accept, or agree to 
“ take or accept, any commission, warrant, or appointment, as an 
“ officer, or shall enlist or enter himself, or shall agree to enlist or 
“ enter himself, to serve as a sailor or marine, or to be employed “ or engaged, or shall serve in and on board any ship or vessel of 
“ war, or in and on board any ship or vessel used or'fitted out, or 
“ equipped or intended to be used for any warlike purpose, in the “ service of, or for, or under, or in aid of, any foreign power, 
“ prince, state, potentate, colony, province, or part of any province, 
" or people, or of any person or persons exercising, or assuming to “ exercise, the powers of government in or over any foreign coun- 
“ try, colony, province, or part of any province, or people ; or if “ anY natural born subject of his Majesty shall, without such leave “ and licence as aforesaid, engage, contract, or agree to go, or shall

(d) 3 Inst. 80. 1 East. P. C. c. 2. (e) 3 Inst. 80. 3 Jac. I. c. 4. s. 36.
s. 23. p. 82.
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« go to any foreign state, country, colony, province, or part of any 
" province, or to any place beyond the seas, with an intent or in 
“ order to enlist, or enter himself to serve, or with intent to serve, 
“ in any warlike’ or military operation whatever, whether by land 
« or by sea, in the service of, or for, or under, or in aid of any 
« foreign prince, state, potentate, colony, province, or part of any 
« province, or people, or in the service of, or for, or under, or in 
« aid of, any person or persons exercising, or assuming to exercise, 
“ the powers of government in or over any foreign country, colony, 
“ province, or part of any province, or people, either as an officer or a 
“ soldier, or in any other military capacity, or as an officer, or sailor, 
“ or marine, in any such ship or vessel as aforesaid, although no 
« enlisting money, or pay, or reward, shall have been, or shall be, 
44 in any or either of the cases aforesaid, actually paid to or re- 
« ceived by him, or by any person to or for his use or benefit ; or 
“ if anv person whatever, within the united kingdom of Great 
“ Britain and Ireland, or in any part of his Majesty’s dominions 
<£ elsewhere, or in any country, colony, settlement, island, 01 place, 
ee belonging to or subject to his Majesty, shall hire, retain, engage, 
“ or procure, or shall attempt or endeavour to hire, retain, engage, 
ef or procure, any person or persons whatever to enlist, or to enter 
“ or engage to enlist, or to serve or to be employed in any such 
fc service or employment as aforesaid, as an officer, soldier, sai loi, 
“ or marine, either in land or sea service, for, or under, or in aid 
« of, any foreign prince, state, potentate, colony, province or any 
“ part of any province, or people, or for, or under, or in aid ol, any 
« person or persons exercising, or assuming to exercise, any 
« powers of government as aforesaid ; or to go, or to agree to go, 
“ or embark, from any part of his Majesty s dominions, for the 
“ purpose or with intent to be so enlisted, entered, engaged, or 
“ employed, as aforesaid, whether any enlisting money, pay, or 
“ reward, shall have been, or shall be, actually given or received or 
“ not ; in any or either of such cases, every person so offending 
“ shall be deemed guilty of a misdemeanor, and upon being con- 
“ victed thereof, upon any information or indictment, shall be 
“ punishable by fine and imprisonment, or either of them, at the 
“ discretion of the court before which such offender shall be con-

The seventh section of the statute enacts, that “ if any person, 
within any part of his Majesty’s dominions beyond the seas, 
shall, without the leave and licence of his Majesty for that pur
pose, first had and obtained as aforesaid, equip, furnish, fit out, 
or arm, or attempt or endeavour to equip, furnish, fit out, 
or arm, or procure to be equipped, furnished, fitted out, or armed, 
or shall knowingly aid, assist, or be concerned in the equipping, 
furnishing, fitting out, or arming of, any ship or vessel, with 
intent or in order that such ship or vessel shall be employed m 
the service of any foreign prince, state, or potentate, or of any

Any person 
without li
cence equip
ping, &c. or 
procuring to 
be equipped, 
&c. any ves
sel,with intent 
that it shall 
be employed 
in the service 
of any foreign 
prince, &c. or

(a) S. 3. contains a proviso except- procured others to enlist, &c. before 
ing persons from the operation of the the time therein specified, 
act who shall have enlisted, &c. or
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“ foreign colony, province, or part of any province, or people, or 
“ of any person or persons exercising, or assuming to exercise, 
“ any powers of government in or over any foreign state, colony, 
“ province, or part of any province, or people, as a transport or 
“ store ship, or with intent to cruize or commit hostilities against 
“ any prince, state, or potentate, or against the subjects or citi-' 
“ zens of any prince, state, or potentate, or against the persons 
“ exercising, or assuming to exercise, the powers of government 
“ in any colony, province, or part of any province, or country, or 
“ against the inhabitants of any foreign colony, province, or part 
“ of any province, or country, with whom his Majesty shall not 
“ then be at war ; or shall, within the united kingdom, or any of 
“ his Majesty’s dominions, or in any settlement, colony, territory, 
“ island, or place, belonging or subject to his Majesty, issue or 
“ deliver any commission for any ship or vessel, to the intent 
“ that such ship or vessel shall be employed as aforesaid; every 
“ such person so offending shall be deemed guilty of a misde- 
“ meanor, and shall, upon conviction thereof, upon any informa- 
“ tion or indictment, be punished by fine and imprisonment, or 
“ either of them, at the discretion of the court in which such 
“ offender shall be convicted.” (6)

The eighth section enacts, “ that if any person in any part of 
“ the United Kingdom of Great Britain and Ireland, or in any 
“ part of his Majesty’s dominions beyond the seas, without the 
“ leave and licence of his Majesty for that purpose first had and 
“obtained as aforesaid, shall, by adding to the number of the 
“ guns of such vessel, or by changing those on board for other 
“ guns, or by the addition of any equipment for war, increase or 
“ augment, or procure to be increased or augmented, or shall be 
“ knowingly concerned in increasing or augmenting the warlike 
“ force of any ship, or vessel of war, or cruizer, or other armed 
“ vessel, which at the time of her arrival in any part of the United 
“ Kingdom, or any of his Majesty’s dominions, was a ship of 
“ war, cruizer, ór armed vessel, in the service of any foreign 
“ prince, state, or potentate, or of any person or persons exercis- 
“ ing, or assuming to exercise any powers of government in or 
“over any colony, province, or part of any province or people 
“ belonging to the subjects of any such prince, state, or potentate, 
“ or to the inhabitants of any colony, province, or part of any 
“ province or country under the controlli of any person or persons 
“ so exercising, or assuming to exercise the powers of government, 
“ every such person so offending shall be deemed guilty of a mis- 
“ demeanor, and shall, upon being convicted thereof, upon any 
“ information or indictment, be punished by fine and imprison- 
“ ment, or either of them, at the discretion of the court before 
“ which such offender shall be convicted.”

Any justice of peace residing at or near any port or place within 
the United Kingdom, where any offence made punishable by this 
act as a misdemeanor shall be committed, may issue his war-

(b) And the ship, with the tackle, 
&c. is to be forfeited, and may be

seized by the officers of excise, &c. 
s. 7.

2
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rant for the apprehension of the offender, to bring him before 
the same or any other justice, who may commit unless bail is 
given, (a)

It is further enacted, that all such offences as shall be com
mitted within that part of the United Kingdom called England, 
shall be tried in the Court of King’s Bench at Westminster, and 
the venue laid at Westminster, or at the assizes, or session of 
oyer and terminer and gaol delivery, or at any quarter or general 
sessions of the peace for the county or place where the offence 
was committed; that when committed in Ireland they shall be 
prosecuted in the Court of King’s Bench at Dublin, and the venue 
there laid, or at any assizes, &c. for the county or place where 
the offence was committed ; and when committed in Scotland that 
they shall be prosecuted in the Court of Justiciary, or any other 
Court competent to try criminal offences committed within the 
county, &c. within which the offence was committed, (b)

The statute also provides for the apprehension of offenders, 
when the offence shall have been committed out of the United 
Kingdom, and for their trial in any superior court of his Majesty’s 
dominions competent to try, and having jurisdiction to try cri
minal offences, at the place where the offence shall have been 
committed, (c) And with respect to offences committed out of 
the United Kingdom, the ninth section enacts, that they may be 
prosecuted in the Court of King’s Bench at Westminster, the 
venue being laid at Westminster, in the county of Middlesex, (d)

The mutiny act, 6 Geo. 4. c. 5. s. 155. enacts “ that if any 
“ person or persons shall in any part of his Majesty s dominions, 
« directly or indirectly persuade or procure any soldier or sol- 
« diers in the service of his Majesty, his heirs or successors, to 
" desert or leave such service as aforesaid, every such person or 
“ persons so offending as aforesaid, and being thereof lawfully 
« convicted, shall suffer such punishment by fine or imprison- 
“ ment, or both, as the court before which the conviction may 
“ take place shall adjudge.”

It may be observed, though not strictly applicable to the sub
ject of this Chapter, that disobedience to the king’s letter to a 
subject commanding him to return from beyond the seas, oi to 
the king’s writ of Ne exeat regno, commanding a subject to stay 
at home, is a high misprision and contempt. (?") And it is also a 
high offence to refuse to assist the king for the good of the public, 
either in councils, by advice, if called upon, or in his ware by per
sonal service for the defence of the realm against a rebellion or
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6 G. 4. c. 5. s. 
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sert, to be pu
nished by fine 
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to the king’s 
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stay at home, 
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in council or 
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(a) Sect. 4.
(£) Ibid.
(c) Ibid.
{d) By s. 5. vessels with persons on 

hoard engaged in foreign service may 
he detained in any part of his Ma
jesty’s dominions, information being 
laid upon oath. By s. 6. a penalty is 
imposed on masters of vessels, &c. 
knowingly taking on hoard persons 
enlisted contrary to the act. But by

s. 12. the penalties of the act are not 
to extend to any person entering into 
the service of any prince, &c. in Asia, 
with leave from the Governor Gene
ral in Council, &c. at Bengal.

(i) 4 Blac. Com. 122. And if the 
subject neglects to return from be
yond the seas, when commanded, 
his lands shall be seised till he does 
return, 1 Hawk, P. C. c. 22. s. 4.
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invasion : (k) under which class may be ranked the neglecting 
to join the posse comitatus, or power of the county, being there
unto required by the sheriff or justices, according to the statute 
2 Henry 5. c. 8. which is a duty incumbent upon all that are 
fifteen years of age, under the degree of nobility, and able to 
travel. \l)

(le) 1 Hawk. P. C. c. 22. s. 2. (/) 4 Bla. Com. 122. Lamb. Eir. 315.
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CHAPTER THE SEVENTH.

OP SEDUCING SOLDIERS AND SAILORS TO DESERT OR MUTINY.

In consequence of the attempts of evil disposed persons by the 
publication of written or printed papers, and by malicious and 
advised speaking, to seduce soldiers and sailors from their duty 
and allegiance to his Majesty, the 3/ Geo. 3. c. %0. was passed, 
enacting “ that any person who shall maliciously and advisedly 
“ endeavour to seduce any person or persons serving in his 
“ Majesty’s forces by sea or land, from his or their duty and alle- 
“ glance to his Majesty, or to incite or stir up any such person or 
“ persons to commit any act of mutiny, or to make, or endeavour 
“ to make, any mutinous assembly, or to commit any traitorous or 
cc mutinous practice whatsoever, shall, on being legally convicted 
cc of such offence, be adjudged guilty of felony, and shall suffer 
e< death as in cases of felony without benefit of clergy.” The 
third section of the act provides, that any person tried, acquitted,, 
or convicted, of any offence against this act shall not be liable to 
be prosecuted again for the same offence or fact, as high treason, 
or misprision of high treason; and that nothing in the act con
tained shall prevent the trial of any person who has not been 
tried for an offence against this act from being tried for the same 
as high treason, or misprision of high treason. And it is pro
vided by the second section, that any offence against this act, 
Whether committed on the high seas or in England, may be pro
secuted and tried before any court of oyer and terminer, or gaol 
delivery, for any county in England, as if the said offence had 
been therein committed. It was decided that a sailor in a sick 
hospital where he had been for thirty days, and therefore was not 
entitled to pay, nor liable for what he then did to answer before a 
court martial, was nevertheless a person serving in his Majesty’s 
forces by sea within this statute, so as to make the seducing, 
him an offence within its provisions, (a)

It has been decided, that an indictment upon this statute need 
Wot set out the means used for seducing the soldier from his duty 
and allegiance ; and that it need not aver that the prisoner knew 
the person endeavoured to he seduced to he a soldier. It seems 
also that a double act, namely, that the prisoner endeavoured 
t° incite a soldier to commit mutiny, and also to commit traitor- 
pus and mutinous practices, may be charged in one count of the 
indictment. (Z>)

(a) Rex v. Tierney, Mich. T. 1804. East. P. C. c. 2. s. 33. p. 92. 1 Bos.
Russ, and Ry. 74. and Pul. 180.

(b) Fuller’s case, 2 Leach 790. 1
VOL. I, H

37 G. 3. c. 70;
seducing sol
diers or sailors 
felony without 
benefit of 
clergy.

Trial.

Indictment.
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This act of the 3/ Geo. 3. c. 70. was only temporary : but, after 

having been continued from time to time by different statutes, 
was recently made perpetual (together with an act upon the same 
subject, passed at the same time in the parliament of Ireland,) by 
the 57 Geo. 3. c. 7-

By the statute 1 Geo. 1. c. 47- persons persuading or procuring 
soldiers to desert are subjected to a penalty, and under certain 
circumstances to imprisonment : and the late mutiny act, 6 Geo. 4. 
c. 5. s. 155., subjects persons so offending to punishment by fine 
or imprisonment, or both.

1 0.1. c. 47. The statute 1 Geo. 1. c. 47. enacts, that if any person (other 
persons per- ^um enlisted soldiers, against whom it is stated sufficient remedy 
soldiers’to de- was already provided by law,) shall, in Great Britain, Ireland, 
sert, liable to Jersey, or Guernsey, persuade or procure any soldier to desert, he
fnn risonment shall forfeit 40/. to be recovered by any informer ; and if he has 
imprison: n0£ pr0perty to that amount, or from the heinous circumstances

of the crime it shall be thought proper, the court before whom 
lie is convicted shall imprison him, not exceeding six months. 

6 G. 4. c. 5. Sect. 155 of the 6 G. 4. c. 5. enacts that if any person or persons 
shall, in any part of His Majesty’s dominions, directly or indi- 
rectly persuade or procure any soldier or soldiers in the service 
of his Majesty, his heirs or successors, to desert or leave such 
service, every such person or persons so offending and being law
fully convicted, shall suffer such punishment by fine or imprison
ment, or both, as the court before which the conviction may take 
place shall adjudge. The punishment of the pillory was added 
to the imprisonment by former mutiny acts, but a statute 56 Geo. 
3. c. 138. enacts, that from the passing of that act judgment shall 
not be given and awarded against any person convicted of any 
offence, that such person do stand in or upon the pillory, except 
for the offences ’of perjury and subornation of perjury, any law, 
statute, or usage to the contrary notwithstanding. The statute 
1 Geo. 1. c. 47- also added the punishment of the pillory ; and 
upon an information filed in the Court of King’s Bench upon that 
statute, prior to the 56 Geo. 3. c. 138. and tried at the assizes, it 
was held that it was necessary, if the court awarded imprison
ment in addition to the 40/. penalty, to award the pillory also.(e) 
It was also decided in the same case, that tne Court of King s 
Bench was the proper Court to award the punishment upon such 
ihformation, and that it ought not to be awarded at the assizes 
where the trial and conviction took place, (c?) The 6 Geo. 4. c. 5* 
s. 154. imposes a pecuniary penalty on persons concealing de
serters. ..

With respect to the consequences to the party deserting, 1 
may. he observed, that desertion in time of war was made a capita 
crime by 18 Hen. 6. c. 19. enforced by 2 and 3 Edw. 6. c. 2. s. o. 
repealed as to the felony by 1 M. sess. 1. c. 1. revived by 4 and 
5 Ph. and M. c. 3. s. 9. and extended to mariners and gunners by 
5 Eliz. c. 5. s. 27. But these statutes are now fallen into disuse, 
as well on account of the manner of retaining soldiers therein 
referred to being no longer adopted, as because, since the annua

(c) Rex v. Read, 16 East. 404. (d) Id. Ibid.

Consequences 
of desertion to 
the party de
serting.
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acts for punishing mutiny and desertion, a more compendious and 
convenient system of military coercion has obtained, (e) The 
mutiny act, 6 Geo. 4. c. 5. s. 1., reciting that no man can be fore
judged of life or limb, or subjected in time of peace to any kind of 
punishment within this realm by martial law, or in any other 
manner than by the judgment of his peers, and according to the 
known and established laws of the realm ; yet that nevertheless, 
it being requisite for retaining the forces in their duty that an 
exact discipline be observed, and that soldiers who shall mutiny, 
or stir up sedition, or desert, be brought to more exemplary and 
speedy punishment than the usual forms of law will allow, enacts, 
that if any officer or soldier shall, during the continuance of the 
act, commit any of the offences therein enumerated, amongst 
which is desertion, the offender shall suffer death, or such other 
punishment as shall be awarded by a court martial.

(e) 1 East. P. C. c. 2. s. 34. p. 93.
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CHAPTER THE EIGHTH.

OF PIRACY.

In treating shortly of this offence, we may consider, I. Of piracy 
at common law, and by statutes. II. Of the places in which the 
offence may be committed. III. Of the court by which it may be 
tried.

SECT. I.

Of Piracy at Common Law, and by Statutes.

Piracy at 
common law.

Piracy by 
statutes.
11 and 12 W. 
3. c. 7. s. 8. 
as to acts done 
under the 
commission of 
a foreign state. 
And 18 Geo.
2. c. 30. as to 
piracy com
mitted under 
an enemy’s 
commission.

The offence of piracy at common law consists in committing 
those acts of robbery and depredation upon the high seas, which, 
if committed upon land, would have amounted to felony there. (a) 
But it is no felony at common law, and it was only punishable by 
the civil law before the statute 28 Hen. 8. c. 15.; and this statute, 
though it makes the offence capital, and provides for the trial of it 
according to the course of the common law, by the king’s special 
commission, does not make it a felony ; therefore, a pardon of all 
felonies generally does not extend to it. (o')

The offence of piracy is also provided against by the enactments 
of several statutes. The 11 and 12 W. 3. c. ,. s. 8. enacts, that 
" if any of his Majesty’s natural born subjects, or denizens of this 
« kingdom, shall commit any piracy or robbery, or any act of bes
et tility against others his Majesty’s subjects, upon the sea, under 
" colour of any commission from any foreign prince or state, or 
« pretence of authority from any person whatsoever, such offender 
“ and offenders shall be deemed, adjudged, and taken to be pirates, 
« felons, and robbers and being duly convicted thereof, accord

ai lHawk.P.C. c. 37.S.4. 4Blac. 
Com. 72. 2 East. P. C. c. 17. s. 3. p. 
796.

(6) 1 Hawk. P. C. c. 37. s. 13. 3 
Inst. 112. 2 East. P. C. c. 17. s. 3. p.
796., where it is said that the offence 
does not extend to corruption of

blood, at least where the conviction 
is before the Admiralty jurisdiction; 
though the contrary is holden by con
siderable authority upon attainder be
fore commissioners, under the statute 
of Hen. 8.
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ing to that act, or the statute 28 Hen. 8. c. 15. shall suffer such 
pains of death, and loss of lands, goods, and chattels, as pirates, 
&c. upon the seas ought to suffer. And the 18 Geo. 2. c. 30. enacts, 
“ that all persons being natural born subjects or denizens of his 
“ Majesty, who during any war shall commit any hostilities upon 
“ the sea, or in any haven, river, creek, or place, where the admiral 
“ or admirals have power, authority, or jurisdiction, against his 
“ Majesty’s subjects, by virtue or under colour of any commission 
“ from any of his Majesty’s enemies, or shall be any other ways 
“ adherent, or giving aid or comfort to his Majesty’s enemies upon 
“ the sea, or in any haven, river, creek, or place, where the admiral 
“ or admirals have power, authority, or jurisdiction, may be tried 
“ as pirates, felons, and robbers in the said court of Admiralty, on 
“ ship-board, or upon the land, in the same manner as persons 
“ guilty of piracy, felony, and robbery, are by the said act (c) di- 
“ rected to be tried ; and such persons being upon such trial con-

victed thereof, shall suffer such pains of death, loss of lands, &c. 
“ as any other pirates, felons, and robbers, ought, by virtue of the 
£c statute 11 and 12 W. 3. c. 7- or any Other act, to suffer.” (d)

The ninth section of the statute 11 and 12 W. 3. c. /• enacts, 
that “ if any commander or master of any ship, or any seaman or 
“ mariner, shall, in any place where the admiral hath jurisdiction, 
“ betray his trust, and turn pirate, enemy, Or rebel ; and piratically 
“ and feloniously run away with his or their ship or ships, or any 
“ barge, boat, ordnance, ammunition, goods or merchandize ; or 
“ yield them up voluntarily to any pirate ; or shall bring any 
“ seducing message from any pirate, enemy, or rebel ; or consult, 
“ combine, or confederate with, or attempt or endeavour to cor- 
“ rupt any commander, master, officer, or mariner, to yield up or 
“ run away with any ship, goods or merchandizes, or turn pirates, 
<c or go over to pirates; or if any person shall lay violent hands 

c on his commander, whereby to hinder him from fighting in de- 
“ fence of his ship, and goods committed to his trust, (e) or shall 

‘ confine his master, or make or endeavour to make a revolt in the 
“ &hip, he shall be adjudged, deemed, and taken to be a pirate, 
‘ felon, and robber, and being convicted thereof according to the 
“ direction of this act, shall suffer death and loss of lands, goods, 
‘ and chattels, as pirates, felons, and robbers upon the seas, ought 
" to suffer.’’

By the statute 8 Geo. 1. c. 24. s. 1. “in case any person or per- 
c‘ sons belonging to any ship or vessel whatsoever, upon meeting 
“ any merchant ship or vessel on the high seas, or in any port,

(c) 11 and 12 W. 3. c. 7.
(rf) Section 2. contains a proviso 

that any person tried and acquitted, 
or convicted according to the act, 
shall not be liable to he indicted, &c. 
again in Great Britain or elsewhere, 
°r the same crime or fact as high 
reason. But by s. 3. the act is not to 

prevent any offender, who shall not be 
. , according thereto, from being
ned lor high treason within this realm, 

according to the stat, 28 Hen. 8. c. 15.

(e) This last provision is similar to 
one in the stat. 22 and 23 Car. 2. ç. 
11. s. 9. which enacts generally, that 
such an offender shall suffer death as 
a felon ; but does not specify any 
mode by which lie is to be tried. This 
statute of Car. 2. contains also some 
provisions as to yielding without 
fighting, and as to mariners declining 
or refusing to fight and defend the 
ship when commanded by the master.

Commanders, 
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running away 
with ship or 
cargo, &c. 
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pirates, or 
confederating 
with them ; 
attempting to 
corrupt the 
crew, &c. and 
persons put
ting force 
upon the 
commander.

Forcibly en
tering mer
chant ships 
and destroying
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“ haven, or creek whatsoever, shall forcibly board or enter into 
“ such ship or vessel -, and though they do not seize or carry off 
“ such ship or vessel, shall throw overboard or destroy any part of 
“ the goods or merchandizes belonging to such ship or vessel ; the 
“ person or persons guilty thereof, shall in all respects be deemed 
“ and punished as pirates as aforesaid.”

The same statute of Geo. 1. s. 1. enacts also, that “ if any com- 
“ mander or master of any ship or vessel, or any other person or 
“ persons, shall anywise trade with any pirate by truck, barter, 
“ exchange, or in any other manner, or shall furnish any pirate, 
“ felon, or robber upon the seas, with any ammunition, provision, 
“ or stores of any kind ; or shall fit out any ship or vessel know- 
“ ingly, and with a design to trade with, or supply, or correspond 
“ with any pirate, felon, or robber upon the seas ; or if any person 
“ or persons shall any ways consult, combine, confederate, or cor- 
“ respond with any pirate, felon, or robber on the seas, knowing 
“ him to be guilty of any such piracy, felony, or robbery, every 
“ such offender and offenders shall be deemed and adjudged guilty 
“ of piracy, felony, and robbery.” The act further provides, that 
every offender convicted of any piracy, felony, or robbery, by virtue 
of the act shall not be admitted to have the benefit of clergy. (/)

The statute 32 Geo. 2. c. 25. s. 12. provides that in case any 
commander of a private ship or vessel of war duly commissioned 
by the 29 Geo. 2. c. 34. or that act, shall agree with any commander 
or other person belonging to any neutral or other ship or vessel 
(except those of his Majesty’s declared enemies) for the ransom of 
any such neutral or other ship or vessel, or the cargo, after the 
same has been taken as a prize ; and shall in pursuance of such 
agreement quit, set at liberty, or discharge, any such prize, instead 
of bringing it into some port of his Majesty’s dominions ; such 
offender shall be deemed and adjudged guilty of piracy, felony, and 
robbery, and shall suffer death, (g)

By a late statute 5 Geo. 4. c. 113. dealing in slaves upon the 
high seas, or in any haven, &c. where the admiral has jurisdiction, 
except as by that act is permitted, is made piracy, felony, and rob
bery, and the offenders made punishable as pirates, felons, and 
robbers npon the seas, (a)

Prior to these statutes (except the statute of Hen. 8.) the fol
lowing case was decided upon the subject of piracy. Several 
mariners on board a ship lying near the Groyne seized the captain, 
he not agreeing with them ; and, having put him on shore, carried 
away the ship, and afterwards committed several piracies. This

(f) S. 4. and by s. 2. every vessel 
fitted out to trade, &c. with pirates, 
and also the goods, shall be forfeited, 
half to the crown and half to the in
former. Offenders against this act 
are to be tried according to the 28 
Hen. 8. c. 15. and 11 and Ì2 W. 3. c. 7.

(g) Section 13. allows contraband 
goods to be taken from a neutral ves
sel, liable only to the forfeiture of 
such goods, and that thereupon the 
neutral vessel may be discharged, A

question is made whether this act is 
still in force in 1 East. P. C. c. 17. s. 7. 
p. 801. The statute 22 Geo. 3. c. 25, 
prohibits ransoming any ship belong
ing to any subject of his Majesty, or 
goods on board the same which shall 
be captured by the subjects of any 
state at war with his Majesty, or by 
any persons committing hostilities 
against his Majesty’s subjects.

(a) See post, Chap, xviii. Of dealing 
in slaves.
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force upon the captain, and the carrying away the ship, which was 
explained by the use of it afterwards, was adjudged piracy ; and 
they were executed. (Ji) But in a subsequent case where the mas
ter of a vessel loaded goods on board at Rotterdam, consigned 
to Malaga, which he caused to be insured, and after he had run the 
goods on shore in England the ship was burned, when he protested 
both the ship and cargo as burned, with intent to defraud the 
owner and insurers ; the Judges of the common law, who assisted 
the Judge of the Admiralty, directed an acquittal upon an indict
ment for piracy and stealing the goods ; because, being only a 
breach of trust and no felony, it could not be piracy to convert the 
goods in a fraudulent manner until the special trust was deter
mined. (/)
^ It has been decided to be an offence within the statute 11 and 12 Case upon 
W. 3. c. 7- s. 9. to make a revolt in a ship, or to endeavour to make j ^ 
one, though the object was not to run away with the ship, or to Making a 
commit any act of piracy, but to force the captain to redress sup- revolt in a 
posed grievances. The prisoners were charged by the first count slup' 
of the indictment with betraying their trust and turning pirates, 
and with confederating piratically and feloniously to steal and run 
away with the ship ; by the second, with piratically and feloniously 
attempting to corrupt other persons of the crew so to steal and run 
away with the ship ; by the third, with piratically and feloniously in
citing a revolt in the ship, the master being on board ; and, by the 
fourth, with endeavouring to make such revolt. All the counts con
cluded against the form of the statute. It appeared clearly from the 
evidence that there was a revolt in the ship, and that the prisoners 
participated ; refusing to obey orders, and being guilty of many 
acts of insubordination and violence. The counsel for the prisoners 
endeavoured to shew, that the prisoners and their adherents had in 
view a redress of supposed grievances, and not the intention of 
assuming the command for the purpose of carrying off the ship : 
and though there was some evidence that the prisoners had an 
ulterior object than that of redressing ill-usage, of which it ap
peared they had complained, yet their acquittal upon the two first 
counts led to the conclusion that the jury did not impute to them 
any other real intention than that of redressing their supposed 
grievances. The point made by the prisoners’ counsel, and sub
mitted to the consideration of the Judges, was, that in order to 
satisfy the intent of the statute, and the words of the indictment,
“ piratically and feloniously revolted,” the object of the revolt 
urust have been to take possession of or to run away with the ship, 
or to enable the prisoners to commit some act of piracy, and not 
merely to resist the captain’s authority in order to force him to 
redress alleged grievances. But the Judges who (with the excep
tion of Best, L. C. J. and Littledale, J.) met and considered this 
case, were unanimously of opinion, that making or endeavouring to 
make a revolt, with a view to procure a redress of what the pri
soners thought grievances, and without any intent to run away

W Rex v. May, Bishop, and others, (z) Mason’s case, Old Bailey, 9 Geo.
«ov. 1696, MS. Tracy 77. 2East. P. C. 1. on a special commission, 8 Mod. 74.
C- 17- s- 3- P. 796. 2 East. P. C. c. 17. s. 3. p. 796. S. C.
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with the ship, or to commit any act of piracy, was an offence within 
11 and 13 W. 3. c. 7- s. 9., and that the conviction was therefore 
right, (a)

Upon an indictment on the statute 18 Geo. 2. c. 30. a question 
was made whether adhering to the King’s enemies in hostilely 
cruising in their ships could be tried as piracy under the usual 
commission granted by virtue of the statute 28 Hen. 8. c. 15. 
The statute 18 Geo. 2. recites that doubts had arisen whether sub
jects entering into the service of the king’s enemies, on board pri
vateers and other ships, having commissions from France and 
Spain, and having by such adherence been guilty of high treason, 
could be deemed guilty of felony within the intent of the act of 11 
and 12 W. 3. c. 7, and be triable by the court of Admiralty ap
pointed by virtue of the said act ; and then enacts that persons who 
shall commit hostilities upon the sea, &c. against his Majesty’s 
subjects by virtue or under colour of any commission from any of 
his Majesty’s enemies, or shall be any otherwise adherent to his 
Majesty’s enemies upon the sea, &c. may be tried as pirates, felons, 
or robbers, in the said Court of Admiralty in the same manner as 
persons guilty of piracy, felony, and robbery, are by the said act 
directed to be tried : but it does not say that they shall be deemed 
pirates, &c. as in the stat. 11 and 12 W. 3. c. J. The prisoner 
having been convicted, the question was reserved for the considera
tion of the Judges ; and it was agreed by eight who were present, (k) 
that the prisoner had been well tried under the commission. For 
that taking the two statutes of 11 and 12 W. 3. and 18 Geo. 2. 
together, and the doubt raised in the latter, and also its enactment 
that in the instances therein mentioned, and also in case of any 
other adhering to the king’s enemies, the parties might be tried as 
pirates by the Court of Admiralty according to that statute, it was 
substantially declaring that they should be deemed pirates; and 
that it was a just construction in their favour to allow them to be 
tried as such by a jury. (l)

The 48 Geo."3. c. 130. s. 7^ 10. 49 Geo. 3. c. 122. s. 1. and s. 13, 
16. and 1 and 2 Geo. 4. c. 7b. (a) relate to the unlawfully keeping 
possession of anchors and other materials belonging to ships, and 
the receiving of such stolen articles, &c.

Accessories to piracy were triable only by the civil law if their 
offence was committed on the sea, and were not triable at all if 
their offence was committed on land, until the statute 11 and 12 
W. 3. c. 7- The tenth section of that statute enacts, “ that every 
“ person and persons whatsoever, who shall either on the land, or 
“ upon the seas, knowingly or wittingly set forth any pirate ; or aid 
“ and assist, or maintain, procure, command, counsel, or advise,
“ any person or persons whatsoever, to do or commit any piracies 
u or robberies upon the seas ; and such person and persons shall

(k) Rex v. Hastings and Mebarg, 
East. T. 1825. Ry. and Mood. 82.

(tc) Lord Loughborough, Lord C. B. 
Skynner, Gould, J. Willes, J. Ash- 
hurst, J. Eyre, B. Perryn, B. and 
Heath, J., who met Nov. 11, 1782.

(l) Evans’s case, MS. Gould, J. 1 East. 
P. C. c. 17. s. 5. p. 798,799. The third

section of the 18 Geo. 2. c. 30, pro
vides that the act shall not prevent 
any offender who shall not be tried 
according thereto from being tried for 
high treason within this realm accord
ing to the stat. 28 Hen. 8. c. 15.

(a) Post, Book IV. Chap, xxiii.
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" thereupon do or commit any such piracy or robbery, then all and 
“ every such person or persons whatsoever, so as aforesaid setting 
“ forth any pirate, or aiding, assisting, maintaining, procuring, 
“ commanding, counselling, or advising, the same either on the 
“ land or upon the sea, shall be and are hereby declared, and shall 
“ be deemed and adjudged to be accessory to such piracy and rob- 
" bery, done and committed ; and further, that after any piracy or 
“ robbery is or shall be committed by any pirate or robber what- 
" soever, every person and persons, who, knowing that such pirate 
“ or robber has done or committed such piracy and robbery, shall 
“ on the land or upon the sea, receive, entertain, or conceal, any 
“ such pirate or robber, or receive or take into his custody any ship, 
“ vessel, goods, or chattels, which have been by any such pirate or 
“ robber piratically and feloniously taken ; shall be, and are hereby 
" likewise declared, deemed, and adjudged, to be accessory to such 
" piracy and robbery.” And then the statute directs “ that all 
“ such accessories to such piracies and robberies shall be inquired 
“ of, tried, heard, determined, and adjudged, after the common 
" course of the laws of this land, according to the statute 28 Hen. 8. 
" as the principals of such piracies and robberies may and ought to 
“ be, and no otherwise : and being thereupon attainted, shall suffer 
“ such pains of death, losses of lands, goods, and chattels, and in 
“ like manner, as such principals ought to suffer, according to the 
“ statute 28 Hen. 8. which is thereby declared to continue in full 
"force.”

A subsequent statute, however, makes an alteration with respect 
to the accessories described in 11 & 12 W. 3., and declares them 
to be principals, and that they shall be tried accordingly. The 
statute is the 8 Geo. 1. c. 24., which in the third section reciting 
that « whereas there are some defects in the laws for bringing 
" persons who are accessories to piracy and robbery upon the seas 
" to condign punishment, if the principal who committed such 
“ piracy or robbery is not or cannot be apprehended and brought 
" to justice,” enacts, “ that all persons whatsoever, who by the 
" stat. 11 & 12 W. 3. are declared to be accessory or accessories 
“ to any piracy or robbery therein mentioned, are hereby declared 
" to be principal pirates, felons, and robbers, and shall and may 
" be enquired of, heard, determined, and adjudged, in the same 
" manner as persons guilty of piracy and robbery may, according 
“ to that statute ; and being thereupon attainted and convicted, 
" shall suffer death and loss of lands, &c. in like manner as pirates 
“ and robbers ought by the said act to suffer. And the fourth 
section of the statute excludes all such offenders from the benefit 
of clergy.

It has been fully settled that one who knowingly receives and 
abets a pirate within the body of a county is not triable by the 
common law, the original offence being cognizable alone by ano
ther jurisdiction, (in)

(m) Admiralty case, IS Co. 53. And 
a little before this case the law appears 
to have been so considered in the case 
of one Scadding, who was committed 
i:y the Court of Admiralty for aiding

a pirate to escape out of prison ; and, 
on a return to a habeas corpus, the 
prisoner was remanded, though it ap
peared that the fact was committed by 
him within the body of a county. The

But acces
sories are de
clared to be 
principals, 
and are to he 
tried accord
ingly by 8 
Geo. 1» c, 24.
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Of clergy in The 28 H. 8. c. 15. takes away clergy in the cases of piracy to 
anToffencesy’ which that statute applies : (n) and some of the offences made 
committed on piracy by subsequent statutes are also expressly excluded from 
the high seas, clergy. The statute 4 Geo. 1. c. 11. s. /. enacts that all persons 

who shall commit any offence for which they ought to be adjudged 
pirates, felons, and robbers, by the statute 11 & 12 W. 3. c. J., 
shall be excluded from their clergy, (o) And by the 8 Geo. 1. 
c. 24. s. 4. all offenders convicted of any piracy, &c. by virtue of 
that act are also excluded from clergy. With respect to other 
offences than piracy committed upon the high seas, the 39 Geo. 3. 
c. 37. makes a provision, after reciting the statute 28 Hen. 8. c. 
15., and the offences of treason, felony, robbery, murder, and con
federacy, thereby directed to be tried under the King’s commis
sion, and that it would be expedient to declare that other offences 
committed on the seas might be enquired of, tried, and determined 
in like manner. It enacts and declares that all offences which 
shall be committed upon the high seas out of the body of any 
county of the realm, shall be (and they are thereby declared to be) 
offences of the same nature respectively, and liable to the same 
punishments respectively, as if they had been committed upon 
the shore, and shall be enquired of, heard, tried, determined, and 
adjudged, in the same manner as treasons, felonies, murders, and 
confederacies, are directed to be by that statute. The second sec
tion of this statute, 39 Geo. 3., enacts, that when any person shall 
be tried for the crime of murder or manslaughter committed upon 
the sea, by virtue of a commission under the 28 Hen. 8., and shall 
be found guilty of manslaughter only, such person shall be en
titled to the benefit of clergy as if such manslaughter had been 
committed on the land. This enactment appears to have occa
sioned some doubts whether persons so tried under a commission 
for any other crime than those of murder and manslaughter were 
entitled to the benefit of clergy ; (p) and, consequently, it is 
enacted by 1 Geo. 4. c. 90. s. 1. that when any person shall be 
tried for any capital offence committed upon the sea, out of the 
body of any county of this realm, and within the jurisdiction of 
the Admiralty, by virtue of any commission directed under the 
said act of the 28 Hen. 8., and shall be found guilty of any offence 
which, if committed upon land, would be clergyable, such person

Court of K. B. holding; that because 
Scadding’s offence depended on the 
piracy committed by the principal, of 
which the temporal judges had no cog
nizance, and was, as it were, an acces
sorial offence to the first piracy which 
was determinable by the Admiral, it 
was a sufficient ground for remanding 
him. Yelv. 134. 2 East. P. C. c. 17.
s. 14. p. 810.

(n) See the stat. s. 3., and 2 East. 
P. C. c. 17. s. is. p. 810., where the 
reasons are given why clergy is not 
extended to this offence by the statute 
1 Ed. 6. c. 12. : and 2 Hawk. P. C. c. 
33. s. 41. is referred to as distinguish
ing between such piracies as are com

mitted on the high seas, and those 
committed in creeks and rivers within 
the body of a county ; considering the 
latter as within the restoring clause of
1 Ed. 6. c. 12. : and as intimating that 
the distinction will reconcile 11 Rep. 
31b. with the other authorities.

(O) It should be observed of this 
act of Geo. !. that by s. 8. it is not to 
extend to such as are convicted or at
tainted in Scotland; but that by s. 9. 
it is to extend to all the King’s domi
nions in America.

(P) See the preamble to 1 Geo. 4. c. 
90. And see 1 Ed. 6. c. 12. s. 10. and
2 Hale 17.
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shall be entitled to receive the benefit of clergy in respect of such 
offence in like manner, and shall be subject to the same punish
ment for such clergyable offence as if it had been committed upon 
the land.

SECT. II.

Of the Place in which the Offence may he committed.

The statute 28 Hen. 8. c. 15. s. 1. enacts that all treasons, 
felonies, robberies, murders, and confederacies, committed m or 
upon the sea, or in any haven, river, creek, or place, where the 
Admiral has, or pretends to have, power, authority, or jurisdic
tion, shall be enquired, tried, &c. in such shires and places as 
shall be limited by the King’s commission, as if any such offences 
had been committed upon the land.

In a late case at the Admiralty session, of a murder committed 
in a part of .Milford Haven where it was about three miles over, 
about seven or eight miles from the mouth of the river, or open 
sea and about sixteen miles below any bridges over the river, a 
question was made whether the place where the murder was com
mitted was to be considered as within the limits to which com
missions granted under the statute 28 Hen. 8. c. 15. do by law 
extend. Upon reference to the Judges, they were unanimously of 
opinion that the trial was properly had. And it is said that dur
ing the discussion of the point the construction of this statute by 
Lord Hale(z) was much preferred to the doctrine of Lord Coke;(a) 
and that most, if not all of the Judges, seemed to think that the 
common law has a concurrent jurisdiction with the Admiralty in 
this haven, and in all other havens, creeks, and rivers, m this 
realm, (b) It appeared to them that the 28 Hen. 8. applied to all 
great waters frequented by ships ; that in such waters the Admira 
in the time of Henry 8. pretended jurisdiction ; that by havens, 
&c., havens in England were meant to be included, though they 
are all within the body of some county ; and that the mischie 
from the witnesses being seafaring men was likely to apply to all 
places frequented by ships, (c)

It is clear that upon the open sea-shore the common law and 
the Admiralty have alternate jurisdiction between high and low 
water-mark : (d) but it is sometimes a matter of difficulty to fix

28 H. 8. c. 15. 
Offences to be 
tried in the 
places limited 
by commis-

Concurrentju- 
risdiction of 
the common 
law and Admi
ralty in Mil
ford haven, 
&c.

High and low 
water-mark.

(a) 2 Hale 16, IT.
(а) 3 Inst. 111. 4 Inst. 134.
(б) Brace’s case, 2 Leach Ì093. Russ. 

& Ry. 243. This was a case of mur
der. The stat. 15 Rich. 2. c. 3. gives 
the Admiral jurisdiction to enquire of 
the death of a man, and of a mayhem 
done in great ships hovering in the 
main stream of great rivers, beneath 
the bridges of the same rivers nigh to

the sea, and in none other places of 
the same rivers ; which jurisdiction is 
only concurrent with, and not in ex
clusion of, the common law. 1 East. 
V. C. p. 368.

(c) MS. Bayley, J.
(d) 3 Inst. Ì13. 2 Hale 17.; and see 

2 Hawk. c. 9. s. 14. as to the jurisdic
tion of the coroner in offences on the 
sea-shore.
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the line of demarcation between the county and the high sea in 
harbours, or below the bridges in great rivers. The question is 
often more a matter of fact than of law, and determinable by local 
evidence : but some general rules upon the point are collected by 
Mr. East. He says, that “ in general it is said that such parts of 
“ the rivers, arms, or creeks, are deemed to be within the bodies 
“ of counties, where persons can see from one side to the other. 
“ Lord Hale, in his treatise Be jure maris, says, that the arm or 
“ branch of the sea which lies within the fauces terree,. where a 
« man may reasonably discern between shore and shore, is, or at 
« least may be, within the body of a county. Hawkins, however, 
“ considers the line more accurately confined by other authorities, 
“ to such parts of the sea where a man, standing on the one side 
“ of the land, may see ivhat is done on the other ; and the reason 
“ assigned by Lord Coke in the Admiralty case (s) in support of 
“ the county coroner’s jurisdiction, where a man is killed in such 
“ places, because that the county may well know it, seems rather 
“ to support the more limited construction. But at least, where 
“ there is any doubt, the jurisdiction of the common law ought to 
“ be preferred.” (£)

The question, whether the fact were committed on the sea^ or 
within the body of a county, is of main importance. For if it 
turn out that the goods were taken any where within the body of 
a county, the commissioners under the statute of Hen. 8. can have 
no jurisdiction to enquire of it; and if it should appear that the 
goods were taken at sea and afterwards brought on shore, the 
offender cannot be indicted as for a larceny in that county into 
which they were carried, because the original felony was not a 
taking of which the common law takes cognizance, (w) And the 
statute 39 Geo. 3. c. 3/. (v) relates only to offences committed on 
the high seas, and out of the body of any county.

It was decided that where A., standing on the shore of a har
bour, fired a loaded musket at a revenue cutter, which had struck 
upon a sandbank in the sea, about one hundred yards from the 
shore, by which firing a person was maliciously killed on board 
the vessel, it was piracy ; for the offence was committed where 
the death happened, and not at the place from whence the cause 
of death proceeded, (w) And if a man be struck upon the high 
sea, and die upon the shore after the reflux of the water, the 
Admiral, by virtue of his commission, has no cognizance of the 
offence, (a?) And as it was doubtful whether it could be tried at 
common law, it is provided by statute that the offender may be 
indicted in the county where the party died, (y)

The second section of the 28 Hen. 8. c. 15. introduces “ man
slaughters and uses the words “ havens, &c.” without the qua
lification in the first section, where the Admiral has a jurisdiction. 
One of the mischiefs recited in the first section is, that the wit-

(s) 13 Co. 52. («) 1 Hawk. P. C. c. 37. s. 17.
(t) 2 East. P. C. c. 17. s. 10. p. 803, Coombes’s case, 1 Leach 388. 1 East

804. P. C. c. 5. s. 131. p. 367.
(«) 2 East. P. C. c. 17. s. 13. p. 805. (4 2 Hale 17, 20. 1 East. P. C. c.

3 Inst. 113. 5. s. 131. p. 365, 366.
(r) Ante, p. 106. (y) 2 Geo. 3. c, 21.
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nesses being commonly mariners and shipmen, depart without 
long tarrying or protraction of time. This statute is almost in 
terms with 2/ Hen. 8. c. 4., except that it adds “ treasons” to the 
offences.

It seems that the stat. 27 Hen. 8. does not authorize the trial of 
felonies created by subsequent statutes, for which provision was 
therefore made by the 39 Geo. 3. c. 3%. (z) The prisoner was in
dicted for maliciously shooting, and the offence was within a few 
weeks after the passing of the 39 Geo. 3., and before notice of it 
could have reached the place where the offence was committed : 
and, upon a case reserved, none of the Judges supposed that the 
party could have been tried if the 39 Geo. 3. had not passed ; and 
as he could not have known of that act, they thought it right that 
he should have a pardon.(a) And it was decided that a party was 
not triable under both or either of these statutes for maliciously 
shooting, within 43 Geo. 3. c. 58. : but this decision proceeded 
upon the terms of the 43 Geo. 3., which confined its operation to 
England and Ireland.(h)

SECT. III.

Of f Ae Cowrf Ay wAicA f Ae Office of .Piracy may Ae frW.

The offence of piracy was formerly cognizable only by the Admi
ralty Courts, which proceeded without a jury, in a method much 
conformed to the civil law. But it being inconsistent with the 
liberties of the nation that any man’s life should be taken away, 
unless by the judgment of his peers or the common law of the land, 
the statute 28 Hen. 8. c. 15. established a new jurisdiction. By 
that statute it was enacted, that this offence should be tried by 
commissioners nominated by the Lord Chancellor, the indictment 
being first found by a grand jury of twelve men, and afterwards 
tried by another jury as at common law; and that the course of 
proceedings should be according to the law of the land. Amongst 
the commissioners there are always some of the common law 
Judges ; (c) and by the Admiralty Court thus constituted the of
fence of piracy, and other marine offences, are now tried. But the 
statute 28 Hen. 8. merely altered the mode of trial in the Admi
ralty Court; and its jurisdiction still continues to rest on the same 
foundations as it did before that act. It is regulated by the civil 
law, et per consuetudines marinas grounded on the law of nations, 
which may possibly give to that court a jurisdiction that our com
mon law has not. (d)

(%) Ante, 106. Rex v. Snape, East. 
P. C. 807.

(a) Rex v. Bailey, Rii. T. 1800. MS. 
Bayley, J. and Russ. & Ry. 1.

(b) Rex v. Amarro, Mich. T. 1814. 
Russ, and Ry. 286. The act was ex

tended by 1 Geo. 4. c. 90. s. 1. See 
post, Book RI. Chap. x.

(c) Generally two. 4 Bla. Com. 269. 
(el) By Mansfield, C. J. Rex v. Re- 

pardo, 1 Taunt. 29.
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The statute 32 Geo. 2. c. 25. s. 20. for the more speedy bringing 
of offenders to justice, &c. enacts, that a session of oyer and ter
miner and gaol delivery for the trial of offences committed upon 
the high seas, within the jurisdiction of the Admiralty of England, 
shall be holden twice at least in every year ; viz. in March and 
October, at the Old Bailey ; (except when the sessions of oyer and 
terminer and gaol delivery for London and Middlesex shall be 
there holden) or in such other places in England as the Lord High 
Admiral, &c. shall, in writing under his hand, directed to the Judge 
of the Court of Admiralty, appoint.

The statute 11 and 12 W. 3. c. 7- s. 1. made provision for the 
trial of piracies, felonies, &c. committed upon the sea, or in any 
haven, &c. and a later statute 46 Geo. 3. c. 54. enacts, that all 
treasons, piracies, felonies, robberies, murders, conspiracies, and 
other offences of what nature or kind soever, committed upon the 
sea, or in any haven, river, creek, or place, where the admiral or 
admirals have power, authority, or jurisdiction, may be enquired 
of, tried, &c. according to the common course of the laws of this 
realm used for offences committed upon the land within this realm, 
and not otherwise, in any of his Majesty’s islands, plantations, 
colonies, dominions, forts, or factories, under and by virtue of the 
King’s commission or commissions, under the great seal of Great 
Britain, to be directed to any such four or more discreet persons as 
the Lord Chancellor of Great Britain, Lord Keeper, or Commis
sioner for the custody of the great seal of Great Britain for the 
time being, shall from time to time think fit to appoint ; and that 
the said Commissioners so to be appointed, or any three of them, 
shall have such and the like powers and authorities for the trial of 
all such murders, &c. within any such island, &c. as any commis
sioners appointed according to the directions of the statute 2S 
Hen. 8. by any law or laws then in force would have for the trial of 
the said offences within this realm. And it further enacts, that all 
persons convicted of any of the said offences so to be tried, &c. 
shall be liable to the same pains, &c. as by any laws then in force 
persons convicted of the same would be liable to, in case the same 
were tried, &c. within this realm, by virtue of any commission 
according to the directions of the 28 Hen. 8.
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CHAPTER THE NINTH.

OF NEGLECTING QUARANTINE, OF SPREADING CONTAGIOUS 

DISORDERS, AND OF INJURY TO THE PUBLIC HEALTH.

• SECT. I.

Of neglecting Quarantine.
The performance of quarantine, or forty days’ probation, when 
ships arrive from countries infected with contagious disorders, hav
ing* been considered as of the highest importance, with reference to 
the public health of the nation, has been enforced from time to 
time by various legislative enactments. These were formerly of 
considerable severity : but the recent statute 6 Geo. 4. c. 78. repeals 
all former acts upon this subject, and enforces the performance of 
quarantine principally by pecuniary penalties. Some offences how
ever subject the offender to imprisonment, and some are of the 
degree of felony. It may be here observed, that in a case which 
arose upon a formel statute 26 Geo. 2. c. 6. which enacted, that all 
persons going on board ships coining from infected praces should 
obey such orders as the King in council should make, but did not 
award any particular punishment, nor contain a clause as to the 
jurisdiction of justices of the peace, it was holden that disobedience 
of such an order of council was an indictable offence, and punish
able as a misdemeanor at common law. (a)

The seventeenth section of this statute 6 Geo. 4. enacts, that if 
“ any commander, master, or other person, having charge of any 
“ vessel liable to perform quarantine, and on board of which the 
“ plague or other infectious disease or distemper, shall not then 
" have appeared, shall himself quit, or shall knowingly permit or 
“ suffer any seaman or passenger coming in such vessel to quit 
“ such vessel, by going on shore, or by going on board any other 
“ vessel or boat, before such quarantine shall be fully performed, 
“ unless by such licence as shall be granted by virtue of any order 
“ in council, to be made concerning quarantine as aforesaid, or in 
“ case any commander or other person having charge of such ves- 
“ sei shall not, within a convenient time after due notice given for 
“ that purpose, cause such vessel, and the lading thereof, to be 
" conveyed into the place or places appointed for such vessel and

(«) Rex v. Harris, 4 T. R. 302. 2 Leach 549.

6 Geo. 4. 
c. 78. s. 17. 
Penalty on 
masters, &c. 
quitting ves
sels', or per
mitting per
sons to quit 
them, or not 
conveying 
them to the 
appointed 
places, 400?.
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“ lading to perform quarantine ; then and in every such case every 
“ such commander, master, or other person as aforesaid, for every 
“ such offence shall forfeit and pay the sum of four hundred pounds; 
“ and if any such person coming in any such vessel liable to qua- 
“ vantine (or any pilot or other person going on board the same, 
“ either before or after the arrival of such vessel at any port or 
“ place in the united kingdom, or the islands aforesaid), shall, 
“ either before or after such arrival, quit such vessel, unless by 
“ such licence as aforesaid, by going on shore in any port or place 
“ in the united kingdom, or the islands aforesaid, or by going on 
« board any other vessel or boat, with intent to go on shore a» 
" aforesaid, before such vessel so liable to quarantine as aforesaid 
“ shall be regularly discharged from the performance thereof, it 
“ shall and may be lawful for any person whatsoever, by any kind 
“ of necessary force, to compel such pilot or other person so quit- 
“ ting such vessel, so liable to quarantine, to return on board the 
“ same ; and every such pilot or other person so quitting such 
“ vessel so liable to quarantine shall for every such offence suffer 
“ imprisonment for the space of six months, and shall forfeit and

pay the sum of three hundred pounds.”
The 21st section enacts, “that if any officer of his Majesty’s 

“ customs, or any other officer or person whatsoever, to whom it 
“ doth or shall appertain to execute any order or orders made or to 
“ he made concerning quarantine, or the prevention of infection, 
“ and notified as aforesaid, or to see the same put in execution, 
“ shall knowingly and wilfully embezzle any goods or articles per- 
“ forming quarantine, or be guilty of any other breach or neglect 
“ of his duty in respect of the vessels, persons, goods, or articles, 
“ performing quarantine, every such officer or person so offending 
“ shall forfeit such office or employment as he may be possessed of, 
“ and shall become from thence incapable to hold or enjoy the 
“same, or to take a new grant thereof; and every such officer 
“ and person shall forfeit and pay the sum of two hundred pounds; 
“ and if any such officer or person shall desert from his duty when 
“ employed as aforesaid, or shall knowingly and willingly permit 
“ any person, vessel, goods, or merchandize, to depart or be con- 
“ veyed out of the said lazaret vessel or other place as aforesaid, 
“ unless by permission under an order of his Majesty, by and with 
“ the advice of his council, or under an order oi two or more oi the 
“ lords or others of his privy council ; or if any person hereby au- 
“ thorized and directed to give a certificate of a vessel having duly 
“ performed quarantine or airing, shall knowingly give a false cer- 
“ tificate thereof, every such person so offending shall be guilty of 
“ felony ; and if any such officer or person shall knowingly or 
“ wilfully damage any goods performing quarantine under his di- 
“ rection, he shall be liable to pay one hundred pounds’ damages, 
“ and full costs of suit, to the owner of the same.”

The publication in the London Gazette of any order in council, 
or of any order by two or more of the lords or others of the privy 
council, made in pursuance of the act, or his Majesty’s royal pro
clamation made in pursuance of the same, is to be deemed and 
taken to be sufficient notice to all persons concerned, of all matters 
therein respectively contained.
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The statute also enacts, that in any prosecution, suit, or other 

proceedings against any person or persons whatsoever, for any 
offence against this act, or any which may hereafter be passed 
concerning quarantine, or for any breach or disobedience of any 
order made by his Majesty by the advice of his privy council, con
cerning quarantine, and the prevention of infection, notified or 
published as aforesaid, or of any order or orders made by two or 
more of the privy council, the answers of the commander, master, 
or other person, having charge of any vessel, to any question or 
interrogatories put to him by virtue and in pursuance of the act, or 
of any act which may hereafter be passed concerning quarantine, 
or of any such order or orders as aforesaid, shall be received as 
evidence so far as the same relate to the place from which such 
vessel came, or to the place or places at which she touched in the 
course of her voyage : and also that where any vessel shall have 
been directed to perform quarantine by the superintendant of qua
rantine, or his assistant, or, where there is no superintendant or 
assistant, by the principal officer of the customs at any port or 
place, or other officer of the customs authorized to act in that 
behalf ; the having been so directed to perform quarantine shall be 
given and received as evidence that such vessel was liable to qua
rantine, unless satisfactory proof be produced by the defendant to 
shew that the vessel did not come from, or touch at, any such place 
or places, as is or are stated in the said answers, or that such vessel, 
although directed to perform quarantine, was not liable to the per
formance thereof. And it further enacts, that where any vessel 
shall in fact have been put under quarantine by the superintendant, 
&c. and shall actually be performing the same, such vessel shall, 
in any prosecution, &c. for any offence against this act, or any other 
act hereafter passed concerning quarantine, or against any orders 
of council as aforesaid, be deemed liable to quarantine, without 
proving in what manner or from what circumstances such vessel 
became liable to the performance thereof.

the same, it shall be deemed liable without proof of the manner in which i

SECT. H.

Of Spreading Contagious Disorders, and of Injury to the 
Public Health.

^ITH the same regard to the public" health, upon which the sta- 
Utes relating to quarantine have proceeded, the Legislature appears 

wh a'vf acted in former times, in making persons guilty of felony 
o, being infected with the plague, went abroad and into com

pany, with infectious sores upon them, after being commanded by
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the magistrates to stay at home. ,(■i) The statute which contained 
this enactment, after being continued some time, is now expired . 
but Lord Hale puts the question, whether if a person infected with 
the plague should go abroad with intent to infect another, and 
another be thereby infected and die, it would not be murder by thv 
common law. (k) And he seems to consider it as cleai, that 
though where no such intent appears it cannot be murder, yet, it 
by the conversation of such a person another should be infected, it 
would be a great misdemeanor. (0 . ,

Ina late case in the Court of kings Bench, relating to the 
small-pox infection, it was held that the exposing in the public 
highway, with a full knowledge of the fact, a person infected with 
a contagious disorder is a common nuisance, and as such the sub
ject of an indictment. The defendant was indicted for carrying 
her child, while infected with the small-pox, along a public high- 
way, in which persons were passing, and near to the habitations of 
the king’s subjects ; and having suffered judgment to go by default, 
it was moved on her behalf, in arrest of judgment, that it was con
sistent with the indictment that the child might have caught the 
disease, and that it was not shewn that the act was unlawful, as 
the mother might have carried it through the street, in order to 
procure medical advice ; and that the indictment ought to have 
alleged, that there was some sore upon the child at the time when 
it was so carried. It was also urged, that the omy offences against 
the public health of which Hawkins speaks are spreading the 
plague and neglecting quarantine ; (m) and that it appeared that 
Lord Hardwicke thought the building of a house for the reception 
of patients inoculated with the small-pox was not a public nui
sance, and mentioned that upon an indictment of that kind there 
had been an acquittal. But Lord Lllenborough, C. J. said that 
if there had been any such necessity as supposed for the conduct 
of the defendant, it might have been given in evidence as matter 
of defence : but there was no such evidence ; and as the indict
ment alleged that the act was done unlawfully and injuriously, it 
precluded the presumption that there was any such necessity. Le 
Blanc, J. in passing sentence observed, that although the Court 
had not found upon its records any prosecution for this specific 
offence, yet there could be no doubt in point of law, that if any one 
unlawfully, injuriously, and with full knowledge of the fact, e%- 
poses in a public highway a person infected with a contagious dis
order, it is a common nuisance to all the subjects, and indictab e 
as such. That the Court did not pronounce that every person 
who inoculated for this disease was guilty of an offence, provided 
it was done in a proper manner, and the patient was kept from the 
society of others, so as not to endanger a communication of the 
disease. But no person, having a disorder of this description upon

(i) 2 (vulgo 1.) Jac. 1. c. 31. s. 7. 1 
Hale 432, 695. 3 Inst. 90.

(ft) 1 Hale 432.
(Z) Id. ibid.
Im) 1 Hawk. P. C. c. 52, 53.
(») Anon. 3 Atk. 750. In 2 Chitt.

Crim. Law 656, there is an indictment 
against an apothecary for keeping a 
common inoculating house near the 
church in a town : and the Cro. Cue. 
A. 365, is referred to.
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him, ought to be publicly exposed, to the endangering the health 
and lives of the rest of the subjects, (o)

In a subsequent case, in the same Court, the indictment was 
against an apothecary for unlawfully and injuriously inoculating 
children with the small-pox, and, while they were sick of it, un
lawfully and injuriously causing them to be carried along the 
public street. The defendant was found guilty: but it was moved 
in arrest of judgment, that this was not any offence ; that the case 
differed materially from that of Rex v. Vantandillo, as it appeared 
that the defendant was by profession a person qualified to inoculate 
jvith this disease, if it were lawful for any person to inoculate with 
it- That as to its being alleged that the defendant caused the 
children to be carried along the street, it was no more than this, 
that he directed the patients to attend him for advice instead of 
visiting them, or that he prescribed what he might deem essential 
to their recovery, air and exercise. And it was observed that in 
Rex v. Sutton, (p) which was an indictment for keeping an inocu- 
lating-house, and therefore much more likely to spread infection 
than what had been done here, the Court said that the defendant 
might demur.

Rut Lord Ellenborough, C. J. said, that the indictment laid the 
act to be done unlawfully and injuriously ; and that in order to 
support this statement it must be shewn, that what was done was, 
ln the manner of doing it, incautious, and likely to affect the health 
of others. That the words unlawfully and injuriously precluded 
all legal cause of excuse. And that though inoculation for the 
small-pox may be practised lawfully and innocently, yet it must 
fie under such guards as not to endanger the public health by 
communicating this infectious disease.

And Le Blanc, J. in passing sentence in this case observed, that 
.fie introduction of vaccination did not render the practice of 
inoculation for the small-pox unlawful ; but that in all times it 
ivas unlawful and an indictable offence to expose persons infected 
^ith contagious disorders, and therefore liable to communicate 
Lfimn to the public, in a place of public resort, (q)

The public health may be injured by selling unwholesome food; 
aml it is an indictable offence to mix unwholesome ingredients in 
fny thing made and supplied for the food of man. And if a master 

nows that his servant puts into bread what the law has pro
hibited, and the servant, from the quantity he puts in, makes the 
read unwholesome, the master is answerable criminally, for he 

should have taken care that more than is wholesome was not in- 
s erte cl. The indictment was against the contract baker for a 
imhtary asylum, for delivering for the use of the children belonging 
i° |'fie asylum divers loaves containing noxious materials, which 

e knew. The evidence was that they contained crude lumps of 
I and that alum was an unwholesome ingredient, and that the 
dV ^1 nt S ^oreman made the loaves : but the jury found that the 

e indant knew he used alum. Upon a motion for a new trial the
7g(o) Rex V. Vantandillo, 4 M. and S. 

(P) 4 Burr. 2116.
(<?) Rex v. Burnett, 4 M. and S. 272. 

The defendant was sentenced to six 
months’ imprisonment.

i 2
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Court thought, that if the master suffered the use of a prohibited 
article, it was his duty to take care that it was not used to a 
noxious extent, and that he was answerable if it was. A rule for 
arresting the judgment was then moved for, on the ground that 
the indictment did not specify what the noxious ingredients were, 
or state that the loaves were delivered to be eaten by the children : 
hut the Court held the former not necessary because the ingre
dients were in the defendant’s knowledge ; and the allegation that 
the loaves were delivered for the use and supply of the children, 
must mean that they were delivered for their eating ; and the rule 
was refused, (r)

(r) Rex v. Dixon, 3 M. and S. 11. penalties upon bakers for using alum. 
And see 1 and g Geo. 4. c. 50. as to &c. in making bread.
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CHAPTER THE TENTH.

OF OFFENCES AGAINST THE REVENUE LAWS, RELATING 

TO THE CUSTOMS OR EXCISE.

Amongst the offences against the revenue laws, that of smuggling 
ls one of the principal. It consists in bringing on shore, or in 
carrying from the shore, goods, wares, or merchandize, for which 
the duty has not been paid, or goods of which the importation or 
Exportation is prohibited : an offence productive of various mis
chiefs to society, (a) In order to prevent the commission of 
offences of this kind, many statutes were passed from time to time, 
chicli, in addition to the proceedings at common law for assaulting 
and obstructing revenue officers when acting in the execution of 
their duties, (/>) gave to those officers extraordinary powers and 
Protections, and punished persons endeavouring to resist or evade 
the laws relating to the customs and excise. The recent statute 
? Geo. 4. c. 105. recites that the laws of the customs had become 
intricate, by reason of the great number of acts relating thereto, 
which had been passed through a long series of years ; and that it 

therefore highly expedient for the interests of commerce and 
jjhe ends of justice, and also for affording convenience and facility 
to all persons who might be subject to the operation of those laws, 
EE who might be authorized to act in the execution thereof, that all 
roc statutes then in force relating to the customs should be re
pealed ; and that the purposes for which they had from time to 

been made should be secured by new enactments, exhibiting 
ffiore perspicuously and compendiously the various provisions con- 
ahied in them : and then it proceeds to repeal all the statutes 

leEffing to smuggling.
The statute 6 Geo. 4. c. 108. recites this recent statute, and also 

hat other laws relating to the customs have been made ; (c) and 
• 7' Expediency of making provisions to prevent or punish any 
^fraction of such laws ; and then proceeds to make various enact
ments relating to the forfeiture of vessels engaged in illegal traffic, 
and of uncustomed goods, which do not come within the scope and

_ O) 1 Hawk. P. c. c. 48. s. 1. 4Blac. 2 Chit. Crira. Law 127, et sequ. And 
°rn l55‘ 6 Bac. Abr. 258. see Brady’s case, 1 Bos. and Pul. 188,
(»J See many precedents for misde- where it was admitted that the offence 

. e.an<)rs at common law, in assaulting charged in the indictment was an of- 
; a obstructing officers of excise and fence indictable at common law. 
of tn0tPS’ acting in the due execution (c) See 6 Geo. 4. c. 106, 107,

'sir offices ; 4 Wentw. 385, et sequ.
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object of this treatise. But some of the enactments relating to the 
right to proceed to extremities, when necessary, for the purpose of 
seizing vessels liable to seizure, and the right to search for and 
seize goods liable to forfeiture, may properly be here mentioned- 
And the offence of making signals to smuggling vessels at sea, and 
the several offences declared to be felonies by this statute, require 
to be particularly noticed.

The 6 Geo. 4. c. 108. s. 14. enacts, “ that in case any vessel or 
“ boat, liable to seizure or examination under any act or law for 
“ the prevention of smuggling, shall not bring to on being required 
“ so to do, on being chased by any vessel in his Majesty’s navy? 
“ having the proper pendant ensign of his Majesty’s ship hoisted, 
“ or by any vessel employed for the prevention of smuggling, 
“ under the authority of the lords commissioners of the Admiralty, 
“ or the commissioners of his Majesty’s customs, having a pendant 
“ and ensign hoisted, of such description as his Majesty, by any 
“ order in council, or by his royal proclamation under the great 
“ seal of the united kingdom, shall have ordered and directed, or 
“ shall from time to time in that behalf order and direct, it shall be 
“ lawful for the captain, master, or other person, having the charge 
“ or command of such vessel in his Majesty’s navy, or employed 
“ as aforesaid (first causing a gun to be fired as a signal), to fire at 
“ or into such vessel or boat ; and such captain, master, or other 
“ person acting in his aid or assistance, or by his direction, shall 
“ be and he is hereby indemnified and discharged from any indict- 
“ ment, penalty, or action for damages, for so doing ; and in case 
“ any person or persons shall be wounded, maimed, or killed, by 
“ any-such firing, and the said captain, master, or other person, and 
“ any person acting in his or their aid or assistance, or by his or 
“ their direction, shall be sued, molested, or prosecuted, or shall be 
“ brought before any of his Majesty’s justices of the peace, or other 
“ justices, or persons having competent authority, for or on account 
“ of such firing,'wounding, maiming, or killing as aforesaid, all and 
“ every such justice or justices, person or persons, is and are 
“ hereby authorized and empowered, enjoined and required, to 
“ admit every such captain, master, or other person or persons, so 
“ brought before him or them as aforesaid to bail ; any law, usage, 
“ or custom to the contrary notwithstanding.”

The 34th section enacts, “that all vessels and boats, and all 
“ goods whatsoever liable to forfeiture, under this or any other act 
“ relating to the revenue of customs, shall and may be seized in 
“ any place either upon land or water, by any officer or officers of 
“ his Majesty’s army, navy, or marines, duly authorized and on 
“ full pay, or officers of customs or excise, or any person having 
“ authority to seize from the commissioners of his Majesty’s cus- 
“ toms or excise ; and ail vessels, boats, and goods, so seized shall, 
“ as soon as conveniently may be, be delivered into the care of the 
“ proper officer appointed to receive the same.” ,

The 36th section enacts, “ that it shall and may be lawful to and 
“ for any officer or officers of the army, navy, or marines, duly 
“ authorized and on full pay, or for any officer of customs, producing 
“ his or their warrant or deputation (if required), to go on boar 
“ any vessel which shall be within the limits of any of the ports 0
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" this kingdom, and to rummage and to search the cabin and all 
" other parts of such vessel for prohibited and uncustomed goods,
" and to remain on board such vessel during the whole time that the 
" same shall continue within the limits of such port ; and also to 
" search any person or persons either on board, or who shah have 
"landed from any vessel; provided such officer or officers shall 
" have good reason to suppose that such person or persons hath 
a any uncustomed or prohibited goods secreted about his person ;
“ and if any person shall obstruct, oppose, or molest, any such 
“ officer or officers in going or remaining on board, or in entering 
" or searching such vessel or person, every such person shah tor- 
“ feit and lese the sum of one hundred pounds. - , t

The 40th section enacts, "that it shall and may be lawful tor 
" any officer of customs, or person acting under the direction ox 
“ the commissioners of his Majesty’s customs, authorized by wn 
“ of assistance under the seal of his Majesty’s Court of Exchequer,
“ to take a constable, headborough, or other public officer inhabiting 
" near the place, and in the daytime to enter into any house, shop,
“ cellar, warehouse, room, or other place, and in case ot resistance 
" to break open doors, chests, trunks, and other packages, there to 
" seize and from thence to bring any uncustomed or prohibited 
" goods, and to put and secure the same in the custom-house 
" warehouse in the port next to the place from whence such goons 
“ shall be so taken as aforesaid : provided always, that for the pur- 
" poses of this act, any such constable, headborough, or other

: S
“ sworn, as within such limits.

The 51st section enacts, " that if any person or persons liable 
« to be arrested and detained under the provisions of this or any 
" other act relating to the revenue of customs, shall not be de- 
“ tamed at the time of so committing the offence for which he or 
“ they is or are so liable, or after detention shall make his or their 
“ escape, it shall and may be lawful for any officer of the army, 
“ navy, or marines, being duly authorized and on full pay, or any 
“ officer of customs or excise, or any other person acting m his or 
" their aid or assistance, or duly employed under such officer, to 
" stop, arrest, and detain such person so liable to detention as

: ““
‘ of committing the said offence. ,

The 52d section enacts, “ that no person shall, after sunset and 
" before sunrise, between the twenty-first day of September and 
“ the first day of April, or after the hour of eight m the evening 
“ and before the hour of six in the morning at any other time in 
" the year, make, aid, or assist in making, or be present for the 
ss purpose of aiding or assisting in the making ol any light, hre, 
cc flash, or blaze, or any signal by smoke, or by any rocket, fire- 
" works, Sags, firing of any gun or other fire arms, or any other 
“ contrivance or device, or any other signal in or on board, or 
“ from any vessel or boat, or on or from any part of the coast 
“ or shore of the United Kingdom, or within six miles of any 
“ part of such coasts or shores, for the purpose of making or
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“ giving- any signal to any person on board any smuggling vessel 
“ or boat, whether any person so on board of such vessel or boat 
“ be or he not within distance to see or hear any such light, fire, 
“ flash, blaze, or signal ; and if any person, contrary to the true 
“ intent and meaning of this act make, or cause to be made, or 
“ aid or assist in making any such light, fire, flash, blaze, or sig- 
“ nal, such person so offending shall be guilty of a misdemeanor, 
“ and it shall be lawful for any person to stop, arrest, and detain 
“ the person or persons who shall so make, or aid, or assist in 
“ the making, or who shall be present for the purpose of aiding 
“ or assisting in making any such light, fire, flash, blaze, or sig- 
“ nal, and to carry and convey such person or persons so offend- 
“ ing before any two or more of his Majesty’s justices of the 
“ peace residing near the place where such offence shall be com- 
u mitted, who, if they see cause, shall commit the offender to 
“ the next county gaol, there to remain until the next court of 
“ oyer or terminer, great session, or gaol delivery, or until such 
“ person or persons shall be delivered by due course of law ; and 
“ it shall not be necessary to prove, on any indictment or inform- 
“ ation, that any vessel or boat was actually on the coast ; and 
“ the offender or offenders being duly convicted thereof shall, by

order of the court before whom such offender or offenders shall 
“ be convicted, either forfeit and pay the penalty or forfeiture of 
“ one hundred pounds, or, at the discretion of such court, be 
“ sentenced or committed to the common gaol or house of correc- 
“ tion, there to be kept to hard labour for any term not exceed- 
“ ing one year."

The 53d section provides “ that in case any person be charged 
“ with, or indicted for having made or caused to be made, or 
“ been aiding or assisting in making, or been present for the pur- 

■ “ pose of making, or aiding or assisting in making, any such fire,
“ flgbt) flash, blaze, or other signal as aforesaid, the burthen of 

proof that such rire, light, flash, blaze, noise, or other thing, so 
“ charged as having been made with intent and for the purpose of 
“ giving such signal as aforesaid, was not made with such intent 
" and for such purpose, shall be upon the defendant against whom 
“ such charge is made, or such indictment is found. ’’

The 54th section enacts, “ that it shall be lawful for any per- 
“ son whatsoever to put out and extinguish, or prevent any such 
“ light, fire, flash, or blaze, or any smoke, signal, rocket, fire- 
“ work, noise, or other device or contrivance so made or being 
“ made as aforesaid, and to enter and go into and upon any lands 
“ f°r that purpose, without being liable or subject to any indict- 
“ ment, suit, or action for the same."

The 55th section enacts, “ that if any person whatsoever shall 
“ binder, oppose, molest, or obstruct any officer of the army,
“ navY, or marines, being duly authorized and on full pay, or 
“ any officer of customs or excise, in the execution of his duty,
“ or in the due seizing of any goods liable to forfeiture by this or 
“ any other act relating to the revenue of customs, or any person 
“ acting in his aid or assistance, or duly employed for the pre- 
“ ventimi of smuggling, or shall rescue, or cause to be rescued,
“ any goods which have been seized, or shall attempt or endea-
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“ vour to do so, or shall before, or at or after any seizure, stave,
“ break, or otherwise destroy any goods, to prevent the seizure 
“ thereof or the securing the same, then and in such case the 
“ parties offending shall forfeit for every such offence the sum of 
“ two hundred pounds.”

The 56th section enacts “ that if any persons to the number of 
« three or more, armed with fire arms or other offensive weapons 
“ shall, within the United Kingdom, or within the limits of any 
“ port, harbour or creek thereof, be assembled in order to be aid- 
“ ing and assisting in the illegal exportation of any goods piohi- 
“ bited to be exported, or in the carrying of such goods m order 
“ to such exportation, or in the illegal landing, running, or carry- 
“ ing away of prohibited or uncustomed goods, or goods liable to 
“ pay any duties which have not been paid or secured, or m the 
“ illegal carrying of any goods from any warehouse or other place 
“ as shall have been deposited therein for the security of the 
“ home-consumption duties thereon, or for preventing the use or 
“ consumption thereof in the United Kingdom, or in the illegal 
1; relanding of any goods which shall have been exported upon 
“ debenture or certificate, or in rescuing or taking away any such 
“ goods as aforesaid, after seizure, from the officer of the customs, 
“ or other officer authorized to seize the same, or any person or 
“ persons employed by them or assisting them, or from the place 
“ where the same shall have been lodged by them, or in rescuing 
“ any person who shall have been apprehended for any of the 
“ offences made felony by this or any act relating to the revenue 
« of customs, or in the preventing the apprehension of any per- 
« son who shall have been guilty of such offence ; or m case any 
“ persons to the number of three or more, so armed as aforesaid, 
“ shall, within this kingdom, or within the limits of any port, 
“ harbour, or creek thereof, be so aiding or assisting ; eveiy 
“ person so offending, and every person aiding, abetting, or 
Cc assisting therein shall, being thereof convicted, be adjudged 
“ guilty of felony, and suffer death as a felon without benefit of 
<c clergy.”

The 57th section enacts “ that if any person shall maliciously 
tc shoot at or upon any vessel or boat belonging to his Majesty’s 
“ navy, or in the service of the revenue in any part of the Butish 
“ or Irish channels, or elsewhere on the high seas, within one 
“ hundred leagues of any part of the coast of the Uniteci Kmg- 
“ doni, or shall maliciously shoot at, maim, or dangerously wound 
“ any officer of the army, navy, or marines, being duly authorized 
“ and on full nay, or any officer of customs or excise, 01 any per- 
“ son acting in his aid or assistance, or duly employed tor the 
“ prevention of smuggling, in the due execution of his office or 
“ duty, every person so offending, and every person aiding, abet- 
££ ting, or assisting therein, shall, being lawfully convicted, be 
“ adjudged guilty of felony and suffer death as a felon, without 
“ benefit of clergy.”

The 58th section enacts “that if any person being in company 
“ with more than four other persons, be found with any goods 
£~ liable to forfeiture under this or any other act relating to the 
“ revenue of customs or excise, or in company with one other
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“ person within five miles of any navigable river, carrying offensive 
“ arms or weapons, or disguised in any way, every such person 
“ shall be adjudged guilty of felony, and shall, on conviction of 
“ such offence, be transported as a felon foe the space of seven 
“ years ; and if such offender shall return into the United King- 
“ dom before the expiration of the said seven years, he shall suffer 
“ as a felon, and have execution awarded against him as a person “ attainted of felony, without benefit of clergy.”

The 59th section enacts “ that if any person shall by force or 
“ violence assault, resist, oppose, molest, hinder, or obstruct any 
“ officer of the army, navy, or marines, being duly authorized 
“ and on full pay, or any officer of customs or excise, or other 
“ person acting in his or their aid or assistance, or duly employed 
“ for the prevention of smuggling, in the due execution of his or 
“ their office or duty, such person, being thereof convicted, shall 
“ be adjudged a felon, and shall be transported for seven years 
“ or sentenced to be imprisoned in any house of correction or 
“ common gaol, and kept to hard labour for any term not exceed- 
“ in g three years, at the discretion of the court before whom the 
“ offender shall be tried and convicted as aforesaid.”

The 78th section enacts “ that any indictment or information 
“ which shall be found or prosecuted for any offence against this 
“ or any other act relating to the revenue of customs, shall and 
“ may be enquired of, examined, tried, and determined, in any 
“ county of England ; and any such indictment or information 
“ which shall be found, commenced, or prosecuted in Scotland, 
u may be enquired of, examined, tried, and determined in any 
“ county in Scotland ; and any such indictment or information 
“ which shall be found or commenced in Ireland may be enquired 
“ of, examined, tried, and determined in any county in Ireland, 
“ in such manner and form as if the offence had been committed 
“ m the said county where the said indictment or information “ shall be tried.”

The 102d section enacts "that if any goods shall be seized for 
the non-payment of duties, or any other cause of forfeiture, and 
any dispute shall arise whether the customs, excise, or inland 

“ duties have been paid for the same, or the same have been law- 
“ fully imported, or concerning the place from whence such goods 
“ were brought, then and in such case the proof thereof shall lie 
“ 011 the owner, or cl aimer of such goods, and not on the officer “ who shall seize or stop the same.”

I he 104th section enacts “ that in case of any information or 
“ proceedings had under this or any other act relating to the 
“ revenue of customs, the averment that the commissioners of 
“ his Majesty’s customs or excise have directed or elected such 
“ information or proceedings to be instituted, or that any vessel 
“ is foreign or British, or that any person detained is, or is not,
‘ a subject of his Majesty, or that any person detained is, or is 

uot, a seaman or seafaring man, or fit and able to serve his 
“ Majesty in his naval service, or that any person is an officer of 
“ the customs, shall be sufficient, without proof as to such fact 
" or facts, unless the defendant in such case shall prove to the 
“ contrary.”

U
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The 105th section enacts “ that if upon any trial a question shall 

“ arise whether any person is an officer of the army, navy, or 
“ marines, being duly authorized and on full pay, or an officer of 
“ customs or excise, evidence of his having acted as such shall be 
“ deemed sufficient, and such person shall not be required to pro- 
(i duce his commission or deputation unless sufficient proof shall 
“ be given to the contrary ; and every such officer, and any per- 
" son acting in his aid or assistance, shall be deemed a competent 
“ witness upon the trial of any suit or information, on account of 
“ any seizure or penalty as aforesaid, notwithstanding such officer 
“ or other person may be entitled to the whole or any part of such 
“ seizure or penalty.”

The 106th section enacts “ that in all cases where any power, 
“ authority, or protection is given or granted by this act to any 
“ officer or officers of the navy, army, or marines, the same shall 
“ not extend or be construed to extend to any such officer or 
“ officers, unless such officer or officers shall be on full pay and 
" employed for the prevention of smuggling under the proper 
“ authority to which such officer or officers is or are suojected, or 
“ under the authority of the commissioners of the customs 01

123
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excise ; au« au.,., — —------------- , . -
' authorized for the purposes of this act or any other act relating 

“ to the revenue of customs ; any thing in this or any other act
“ to the contrary notwithstanding.”

We have seen that the 57th section of this act relates to the
’ &c., or any officer, &c. ; and it

lc «UIUUU.T — —---- ------------ - Till tion of smug
and such officer or officers shall be deemed to be duly giing.

the'repealed
ataWtes, (52 Geo. 3. c. 143. s. 11.) which contained an enactment 
nearly similar, it was determined that where a custom-house ves- 
sel had chased a smuggler and fired into her without hoisting the 
pendant and ensign then required by 56 Geo. o. c. 164. s. o., ie 
returning such fire was not malicious. The indictment was tor 
shooting at a vessel in the service of the customs on the high seas 
within one hundred leagues of the coast of Great Britain, and also 
for maliciously shooting at an officer of the customs, < ;c. : an i 
appeared that the vessel chased a smuggler within the limi », 
that the smuggler did not bring to upon being chased and a sig
nal-gun fired: and that thereupon the custom-house vessel fired at

in the case of ships employed to pi event smugg y io e 
Bury, Admiralty, Customs, or Excise, gave the power, if the vessel 
had a pendant and ensign hoisted of such description as his Ma
jesty by any order in council, or by royal proclamation under the 
great seal, should direct ;—but there had been no proclamation, 
nor was any order in conneil proved ; though, after the trial, an 
order in council was discovered which required certain parti
culars in the pendant and ensign which this ship’s pendant and 
ensign had not. Upon a case reserved, eleven Judges (Best, J., 
being absent) were clear that as the custom-house vessel had not 
complied with what was required to make her shooting legal, ie

As to malicious 
shooting at a 
vessel, &c. or 
officer, &c.
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smuggler s firing was not in law malicious ; and a pardon was 
recommended, (a)

With respect to the 56th section which relates to offences com
mitted by persons, to the number of three or more, armed with 
hre arms, or other offensive weapons, and assembled in order to 
be aiding and assisting in the illegal exportation of goods, &c. it 
may be mentioned that upon a clause in a repealed statute 

{■ ,c- d4' containing similar words, it was decided that in 
oicei o bring offenders within its penalties, it was necessary that 
they shoidd_ be armed with weapons which might properly be 
called (Æ) It seems, that a person catching up a WcW
accidentally, during the hurry and heat of ari affray, was not 
armed with an offensive weapon within the meaning of that 
act; (Z) and m one case it was held, that /orge aÜcÆa about threepissasse
weapons must be such as the law calls dangerous. W But in a 
subsequent case, the Court said, that although it was difficult to 
say what should or should not be called an offensive weapon, it

the Legislature, (n) In a case upon a former statute, 9 Geo. 2. 
I, s-10-.where the same words “ armed with fire arms, or 

other offensive arms or weapons," occurred, it was held that a 
person armed only with a common whip was not an offender■Bee

very large club sticks, such as people 
ride with, to defend themselves-, are 
rot offensive weapons ; and on its

(n) Conan's case, Old Bailey, May 
1785. In this case it was contended, 
upon the authority of Incc’s case, that

(«) Rex v. Reynolds, Mich. T. 1821. 
Mi thiyley, J. Russ, and Ry. 465.

(*) Hutchinson’s case, 1784, 1 Leach

(P) Franklin’s case, 1 Leach 255. 
S. C. Cald. 244. And this appears to 
he the correct doctrine, see ante, 22, 
28. and Rex v. Smith, Mich. T. 1818. 
Russ, and Ry. 368. post. Book II. 
Chap, xxxix.
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as a walking stick. An indictment was for assaulting with an 
offensive weapon, viz. a stick, with intent to rob ; and it appeared 
upon the evidence that the stick was like a common walking stick, 
about a yard long, and not very thick, but that the prisoner,
When he came up to the prosecutor, struck him violently on the 
head with it, so as to cut his head and make it bleed; and two 
of the prisoner’s comrades afterwards came up and beat the pro
secutor on the head with similar sticks. Holroyd, J. told the 
jury, that as the prisoner had used the stick as a weapon of 
offence, he thought it ought to be considered as an offensive 
Weapon; and the jury having convicted the prisoner, the Judges 
agreed with Holroyd, J., and held the conviction right, {a) biom 
a case upon the same repealed statute, where the indictment was 
for assaulting with a certain offensive weapon called a wooden staff, 
and the evidence proved a violent blow with a great stone, as it 
was holden that the conviction of the prisoner was proper, it ap
pears to follow that both a wooden staff and a great stone were con
sidered as offensive weapons, within the meaning of that statute, (b)

As to the assembling, it may be mentioned that upon the re- As to the 
pealed statute 19 Geo. 2. c. 34. it was determined, that it must be a 1 gl 
deliberate, and for the purpose of committing the offence de
scribed in the statute. So that where a set of drunken men came 
from an ale-house, and hastily set themselves to carry away some 
Geneva, which had been seized by the excise officers, it was 
thought very questionable whether the object which the Legis
lature had in view could be extended to such a case. And the 
Court said, that the words of the statute manifestly alluded to the 
circumstance of great multitudes of persons coming down upon 
the beach of the sea for the purpose of escorting uncustomed 
goods to the places designed for their reception, (q)

Upon a clause of the repealed statute 9 Geo. 2. c. 35. s. 26. by indictment in 
which it was enacted, that an assault committed upon any of the ^Lc^tym 
officers of the customs and excise should be tried in any county 
in England, in such manner and form, as if the offence had 
been therein committed, it was decided that the provision 
extended only to revenue officers qua officers : and a defendant 
having been found guilty, on an indictment, of a common assault 
on the prosecutor, who was an excise officer, the Court of King s 
Bench arrested the judgment, though the prosecutor was described 
to be an excise officer, the offence being laid in Surrey, and the 
venue in Middlesex, (r)

(а) Rex v. Johnson, Mich. T. 1822. 
Russ, and Ry. 492.

(б) Sherwin’s case, Oakham, 1785, 
1 East P. C. c. 8. s. 13. p. 421. The 
ground upon which the Judges held 
in this case, that the evidence was suf
ficient to maintain the charge in the 
}ndictment, was that the weapon laid 
ln the indictment, and the weapon 
proved, produce the same sort of mis
chief, viz. by blows and bruises; and 
that the description would have been 
sufficient in an indictment for murder.

(?) Hutchinson’s case, 1 Leach 343.

The court offered the Attorney-Gene
ral a special verdict upon this case -. 
but he declined to take it, and the 
prisoners were acquitted. This con
struction of the statute as to the as
sembling being deliberate, and for the 
purpose of committing the offence, is 
stated to have been adopted by Willes, 
J. and Hotham,B. in Spice’s case, Old 
Bailey, December 1785, and by Heath, 
J. in Gray’s case, Old Bailey, July in 
the same year. 1 Leach 343, note (a) 

(r) Rex v. Cartwright, 4 T. R. 490.
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!t time; or if any person or persons shall wilfully and maliciously 
“ pull, throw down, or otherwise destroy, any storehouse or gra- 
“ nary, or other place where corn shall be then kept in order to be 
“ exported ; or shall unlawfully enter any such storehouse, gra- 
“ nary, or other place, and take and carry away any corn, flour,
<£ meal or grain therefrom ; or shall throw abroad, or spoil the 
“same, or any part thereof; or shall unlawfully enter on board 
cc any ,ship5 barge, boat, or vessel, and shall wilfully and mali- 
“ ciously take and carry away, cast or throw out therefrom, or 
“ otherwise spoil or damage, any meal, flour, wheat, or gram,
“ therein intended for exportation every such offender being 
convicted, shall be adjudged guilty of felony, and transporte or 
seven years ; and if such offender shall return before the expiration 
of the seven years, he or she shall suffer death as a felon without 
benefit of clergy, (a)

The statute 36 Geo. 3. c.9. s. 1. recites that persons had as- 
sembled themselves in great numbers, and committed great vio
lences, with intent to hinder the passage of corn and grain from 
place to place, whereby the necessary circulation of corn and 
grain within the kingdom might be prevented: and then enacts 
“ that if any person or persons shall wilfully and maliciously beat, 

wound, or use any other violence to or upon any person or pcr- 
sons with intent to deter or hinder him or them from buying of 

“ corn or grain in any market, or other place within this king- 
“ dom; or shall unlawfully stop or seize any wheat, flour, malt, or 
“ other grain, in or on the way to or from any city, market-town,
“ or place in this kingdom ; or shall wilfully and maliciously 
“ break, cut, or destroy, any waggon, cart, or other carnage, 
C£ wherein any such wheat, flour, meal, malt, or other gram, shall 
“ be loaded, or the harness of any horse or horses drawing or 
“ carrying the same ; or shall unlawfully take off from any such 
“ carriage, or drive away, kill, or wound, any such horse oi hoi ses; 
“ or unlawfully beat or wound the driver or drivers of any such 
“ waggon, cart, or such other carriage or horse so loaded, with 
“ intent to stop such wheat, flour, meal, malt, or other grain,; or 
“ shall, by cutting of the sacks or otherwise, scatter or throw 
“ abroad any such wheat, flour, meal, malt, or other grain; or 
“ shall take or carry away, destroy, spoil, or damage, the same or 
“ any part thereof;'' such offenders being convicted before two 
justices of the peace of the county, &c. wherein the offence is 
committed, or before the justices of the peace in open sessions, 
(who are thereby authorized and empowered summarily and final y 
to hear and determine the same,) shall be sent to the common 
gaol, or house of correction, to be kept to hard labour for any tune 
not exceeding three months, nor less than one month.

The second section enacts, " that if any such person or persons 
“ so convicted shall commit any of the offences aforesaid a second

(«) Section 3, provides that attain- for the same offence by any other law 
der shall not work corruption of or statute. Sections 5, 6, 7, and S. 
blood, loss of dower, or disinherit- relate to actions by persons against 
ance : and by section 4 no person, who the hundred for damages done to their 
shall be punished for any offence by properties by offenders against the 
virtue of this act, shall be punished act.

m
cond time, or 
destroying 
granaries or 
the corn 
therein, or 
entering any 
vessel, &c. 
and spoiling 
grain intended 
for exporta
tion, guilty of 
felony.

Persons using 
violence to 
deter others 
from buying 
corn within 
the kingdom, 
or stopping any 
corn, breaking 
waggons, &c. 
carrying corn, 
or taking off 
the horses, or 
beating the 
drivers, or 
scattering or 
taking corn, 
to be impri- . 
soned.

Persons com
mitting these 
offences a se-



128 Of Preventing the circulation of Corn, Sçc. [book ».

with inTentTo “ t!.me ’ or if any person or persons with intent to prevent or 
prevent corn, “ hinder any corn, meal, flour, malt, or grain, from being law- 
&c. from being “ fully carried or removed from any place whatsoever, shall wil- 
stroying gra- “ and maliciously pull, throw down, or otherwise destroy, 
naries, &c.‘or “ any storehouse or granary, or other place, in which corn, meal, 
taking there- “flour, malt, or grain, shall be then kept; or shall unlawfully 
orspobing’the' “ enter any such storehouse, granary, or other place, and take and 
same, or enter- “ carry away any corn, flour, meal, malt, or grain, therefrom; or 
ing any ship, “ shall throw abroad or spoil the same or any part thereof; or 
takfng the"re-nd “ sha11 unlawfully enter on board any ship, barge, boat, or vessel, 
from or spoil- “ and wilfully and maliciously take and carry away, cast, or throw 
ing corn, &C. “ out therefrom, or otherwise spoil or damage, any corn, flour,
fonyfandtobe “ jneal> malt, or grain therein;” every person so offending, and 
transported. being convicted, shall be adjudged guilty of felony, and be trans

ported for seven years; and if such offender shall return into this 
kingdom before the expiration of the seven years, he or she shall 
suffer death as a felon without benefit of clergy. The section 
further provides that attainder shall not work corruption of blood, 
loss of dower, or disinheritance of heirs. And by the sixth section 
it is provided that nothing contained in the act shall abridge or 
take away any provision already made by the law of the realm, 
for the suppression or punishment of any offence whatsoever, 
mentioned or described in this act; and it is provided also, that no 
person who shall be punished by virtue of this act shall be pu
nished for the same offence by virtue of any other law or statute 
whatsoever, (b)

(b) Sections 3, 4, and 5. relate to damages done to the properties of 
proceedings against the hundred for persons, by offenders against this act.
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CHAPTER THE TWELFTH.

OF ADMINISTERING OR TAKING UNLAWFUL OATHS.

The 37 Geo. 3. c. 123. s. 1. recites, that wicked and evil disposed 
Persons had attempted to seduce his Majesty’s forces and subjects 
from their duty and allegiance, and to incite them to acts of mutiny 
and sedition ; and had endeavoured to give effect to their wicked 
und traitorous proceedings, by imposing upon the persons whom 
they had attempted to seduce the pretended obligation of oaths un
lawfully administered. From this preamble it appears as if the 
statute were mainly directed against combinations for purposes of 
Meeting and sedition : but in the enacting part, after dealing with 
offences of that description, it goes on in much more extensive 
terms, and embraces other more general objects. It enacts, “ that 
tc any person or persons who shall in any manner or form whatso- 
tir ever administer, or cause to be administered, or be aiding or 
“ assisting at, or present at, and consenting to, the administering 
“ or taking of any oath or engagement, purporting or intended to 
“ bind the person taking the same to engage in any mutinous or 
tc seditious purpose ; or to disturb the public peace ; or to be of 
“ any association, society, or confederacy, formed for any such pur- 

c pose ; or to obey the orders or commands of any committee or 
C£ body of men not lawfully constituted, or of any leader or com- 

mander, or other person not having authority by law for that 
‘c purpose ; or not to inform or give evidence against any associate, 
‘ confederate, or other person ; or not to reveal or discover any 
“ unlawful combination or confederacy ; or not to reveal or 
“ discover any illegal act done or to be done ; or not to reveal 
‘‘ or discover any illegal oath or engagement which may have been 
£c administered or tendered to, or taken by such person or persons, 
“ or to or by any other person or persons, or the import of any 
“ such oath or engagement;” shall on conviction be adjudged 
guilty of felony, and be transported for any term not exceeding 
seven years ; “ and every person who shall take any such oath or 
‘ engagement, not being compelled thereto, shall, on conviction, 

be adjudged guilty of felony, and may be transported for any 
term not exceeding seven years.”
In a case in the Court of King’s Bench upon this statute, a 

question was made, whether the unlawful administering of an path 
by an associated body of men to a person, purporting to bind him 

VOL. I. K
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not to reveal or discover an unlawful combination or conspiracy oi 
persons, nor any illegal act done by them, (a) was within this sta
tute ; the object of the association being a conspiracy to raise 
wages and make regulations in a certain trade, and not to stir up 
mutiny or sedition. It was contended, that the words of the sta
tute, however large in themselves, must be confined to the objects 
stated in the preamble; and could not have been intended to reach 
a case where it was plain that the fact arose entirely out of a private 
dispute between persons engaged in the same trade, and was con
fined in its object to that alone : and that the general words there
fore must be construed with relation to the antecedent offences, 
which are confined in their objects to mutiny and sedition. But 
the Court, though they did not upon the particular circmstanceS 
feel themselves called upon to give an express decision, appear 
to have entertained no doubt but that the case was within the 
statute. (b)

A recent statute has been passed, to render the foregoing act 
more effectual in respect to oaths of a particular nature. The ^ 
Geo. 3. c. 104. s. 1. enacts, “that every person who shall in any 
“ manner or form whatsoever administer, or cause to be adminis- 
“ tered, or be aiding or assisting at the administering of any oath 
“ or engagement, purporting or intending to bind the person talcing 
“ the same to commit any treason or murder, or any felony punish- 
“ able by law with death,” shall, on conviction, he adjudged guilty 
of felony, and suffer death as a felon without benefit of clergy; 
“ and every person who shall take any such oath or engagement, 
“ not being compelled thereto,” shall, on conviction, be adjudged 
guilty of felony, and be transported for life, or for such term o1 
years as the Court shall adjudge.

But persons taking the oaths mentioned in either of these acts 
by compulsion must make a full disclosure of the fact, and the 
circumstances attending it, within a limited time, in order to be 
justified or excused. The second section of the 37 Geo. 3. c. 123. 
enacts, “ that compulsion shall not justify or. excuse any person 
“ taking such oath or engagement, unless he ‘ or she shall, within 
“ four days after the taking thereof, if not prevented by actual 
“ force or sickness, and then within four days after the hindrance 
“ produced by such force or sickness shall cease, declare the same, 
“ together with the whole of what he or she shall know touching 
“ the same, and the person or persons by whom, and in whose 
“ presence, and when and where, such oath or engagement was 
“ administered or taken, by information on oath before one of bis 
u Majesty’s justices of the peace, or one of his Majesty’s principal 
“ secretaries of state, or his Majesty’s privy council ; or in case 
“ the person taking such oath or engagement shall be in actual

(«) The oath was, “ You shall be 
“ true to every journeyman shearman, 
“ and not to hurt any of them, and you 
“ shall not divulge any of their se- 
“ crets ; so help you God.”

(6) Rex v. Marks, 3 East-. 157. Law
rence, J. said, “ It is true, that the pre- 
“ amble and the first part of the enact-

“ in g clause are confined in then 
“ objects to cases of mutiny and sea1' 
“ tion: but it is nothing unusual m 
“ acts of Parliament, for the enacting 
“ part logo beyond the preamble;
“ remedy often extends beyond tn
“ particular act or mischief which firs
“ suggested the necessity of the law
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' “ service in his Majesty’s forces by sea or land, then by such in*

' formation on oath as aforesaid, or by information to his com- 
“ manding officer.” The statute 52 Geo. 3. c. 104. s. 2. contains 
a similar enactment as to the oaths or engagements within that 
act, except that the words “fourteen days” are substituted for 
“ four days.”

_ By the fifth section of the 37 Geo. 3. any engagement or obliga- What shall 
tion whatsoever in the nature of an oath, and by the sixth section be deemed 
°f the 52 Geo. 3. any engagement or obligation whatsoever in the an oat!l' 
nature of an oath purporting or intending to bind the person 
taking the same to commit any treason or murder or any felony 
punishable by law with death, shall be deemed an oath within the 
intent and meaning of those acts, in whatever form or manner the 
same shall he administered or taken ; and whether the same shall 
be actually administered by any person or persons to any other 
person or persons, or taken by any person or persons without any 
administration thereof by any other person or persons.

With respect to persons aiding and assisting at the adminis- persons aiding 
tering or taking these unlawful oaths, the third section of the 3/ and assisting 
Geo. 3. enacts, that persons aiding and assisting at, or present jeerued^rin- 
and consenting to, the administering or taking of any oath or cipals. 
engagement before mentioned in that act; and persons causing 
any such oath or engagement to be administered or taken, though 
not present at the administering or taking thereof, shall be deemed 
Principal offenders, and tried as such ; although the person or 
persons who actually administered such oath or engagement, if 
any such there shall be, shall not have been tried or convicted. A 
similar enactment is contained in the fourth section of the 52 Geo.
3. with respect to persons aiding and assisting at the administering 
of any oath or engagement mentioned in that act ; and persons 
causing any such oath or engagement to be administered, though 
Hot .present at the administering thereof : such persons are to be 
deemed principal offenders, and, on conviction, to be adjudged 
guilty of felony, and to suffer death without benefit of clergy, 
although the person or persons who actually administered the oath 
°i' engagement, if any such there shall be, shall not have been 
tried or convicted.

Both the statutes provide that it shall not be necessary to set In the indict- 
forth in the indictment the words of the oath or engagement ; and “ent it; is suf- 
that it shall be sufficient to set forth the purport of such oath or forth the pur- 
engagement, or some material part thereof, (c) Upon an indict- port of the 
blent on the 3%th Geo. 3. the fourth count charged, that the oath or en- 
defendants administered to J. H. an oath “ intended to bind him =a=ul1cn •
“ not to inform or give evidence against any member of a certain’"
“ society formed to disturb the public peace for any act or exprès- 
‘c sion of his or their’s, done or made collectively or individually 
‘ in or out of that or other similar societies, in pursuance of the 

‘‘ spirit of that obligation and the eighth count stated the oath to 
b® “ intended to bind the said J. H. not to give evidence against any 
‘ associate in certain associations and societies of persons formed 
‘ I01' seditious purposes and the other counts stated the objects 

°f the oath administered, and the objects of the society, differently 
(c) 37 Geo. 3. c. 123. s. 4. 53 Geo. 3, c. 104. s. 5.

K 2
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and more generally, adapted to several prohibitory parts of the 
statute. "Upon objection taken at the trial to the generality of the 
statements in the indictment, Lord Alvanley was of opinion, that 
the act intended that it should be sufficient to allege and prove 
what the object of the oath and engagement was, without stating 
any words at all ; and that the offence being described in the 
words of the act, was well described : but that supposing the ob
jection made to the generality of the counts was good, which he 
did not admit, yet that in the fourth and eighth a material part oi 
the oath or engagement was set forth according to the clause of the 
act. The point was submitted to the Judges, who, without giving 
any opinion against the other counts, all agreed that at any rate 
the fourth and eighth counts were good, (d)

Where the witness, swearing to the words spoken by way of 
oath by the prisoner when he administered it, said that he held a 
paper in his hand at the time when he administered the oath, from 
which paper it was supposed that he read the words ; it was held, 
that parole evidence of what he in fact said was sufficient, without 
giving him notice to produce such paper, (e) And where the oath 
on the face of it did not purport to be for a seditious purpose, 
though it was objected that no parole evidence could be given to 
shew that the “ brotherhood ” mentioned in it was of a seditious 
nature, it was held that declarations made at the time by the party 
administering such an oath were admissible to prove the real 
object of it. (/) .

Both the statutes, 37 Geo. 3. and 52 Geo. 3. provide, that of
fences committed on the high seas, or out of the realm, or in Eng
land, shall be tried before any court of oyer and terminer or gaol 
delivery for any county in England in such manner and form as if 
such offence had been therein committed; and that offences com
mitted in Scotland shall be tried either before the justiciary court 
at Edinburgh, or in any of the circuit courts in that part of the 
united kingdom, (g)

It is also provided by both these statutes that any person who 
shall be tried and acquitted or convicted of any offence against the 
acts, shall not be liable to be prosecuted again for the same offence 
or fact as high treason, or misprision of high treason. And further, 
that nothing in the acts contained shall be construed to extend to 
prevent any person guilty of any offence against the acts, and who 
shall not be tried for the same as an offence against the acts, from 
being tried for the same as high treason, or misprision of high 
treason, in such manner as if those acts had not been made. (,h)

By a statute, very recently passed, the 57th Geo. 3. c. 19. s. 25. 
it is enacted, that all societies or clubs, the members whereof shall 
be required or admitted to take any oath or engagement, which 
shall be an unlawful engagement within the 3/th Geo. 3. c. 123. or 
the 52d Geo. 3. c. 104. or to take any oath not required or autho-

(d) Rex v. Moors and Others, 6 East. 421.
419. note (ft). The defendants were (/) Id. Ibid.
tried at Lancaster Summer Assizes, (g) 37 Geo. 3. c. 123. s. 6. 52 Geo.
1801; and the opinion of the Judges 3. c. 104. s. 7.
was given in Michaelmas Term, 1801. (ft) 37 Geo. 3. c. 123. s, 7. 53 Geo. 

(r) Rex v. Moors and Others, fi East. 3. c.104. s. 8.
2
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ïized by law ; and every society or club, the members whereof, or 
any of them, shall take, or in any manner bind themselves by any 
such oath or engagement on becoming, or in order to become, or 
in consequence of being a member or members of such society or 
dub; and every society or club, the members or any member 
whereof shall be required or admitted to take, subscribe, or assent 
to any test or declaration not required or authorized by law, in 
whatever manner or form such taking or assenting shall be per
formed, whether by words, signs, or otherwise, either on becoming, 
or in order to become, or in consequence of being a member or 
members of any such society or club ; shall be deemed and taken 
to be anlaivful combinations and confederacies within the meaning 
°f the 39th Geo. 3. c. /9. and may be prosecuted, proceeded 
against, and punished, according to the provisions of the said

With respect to the administering or taking unlawful oaths in 
Ireland, a late statute, 50 Geo. 3. c. 102., has enacted, “ that any 
cc person or persons who shall administer, or cause to be adminis- 
“ tered, tender, or cause to be tendered, or be present aiding and 
“ assisting at the administering or tendering, or who shall by 
“ threats, promises, persuasions, or other undue means, cause, 
“ procure, or induce to be taken by any person or persons in 
“ Ireland, upon a book or otherwise, any oath or engagement im- 
“ porting to bind the person or persons taking the same to be of 
“ any association, brotherhood, committee, society, or confederacy 
“ whatsoever, in reality formed, or to be formed, for seditious pur- 
“ poses, or to disturb the public peace, or to injure the persons or 
“ property of any person or persons whatsoever, or to compel any 
“ person or persons whatsoever, to do, or omit, or refuse to do, any 
“ act or acts whatsoever, under whatever name, description, or 
‘ pretence, such association, brotherhood, committee, society, or 
“ confederacy, shall assume, or pretend to be formed or constituted, 

1 or any oath or engagement importing to bind the person taking 
the same to obey the orders, or rules, or commands, of any com- 

‘ mittee or other body of men not lawfully constituted, or of any 
captain, leader or commander, (not appointed by or under the 

“ authority of his Majesty, his heirs and successors,) or to assemble 
] at the desire and command of any such captain, leader, com- 
‘ mander, or committee, or of any person or persons not having 

t‘ lawful authority, or not to inform or give evidence against any 
brother, associate, confederate, or other person, or not to reveal 

(( or discover his or her having taken any illegal oath, or not to 
cc rt.'veal or discover any illegal act done or to be done, or not to 
cc discover any illegal oath or engagement which may be adminis- 

tered or tendered to him or her, or the import thereof, whether 
such oath shall be afterwards so administered or tendered, or 

(( n°t, or whether he or she shall take such oath, or enter into 
such engagement or not, being by due course of law convicted

(') This statute is not to extend to 
reeiiiasons’ lodges, nor to any deela- 
a ion approved by two justices, nor 

_° W^Ucers' meetings, nor to meetings 
r s°cietics for charitable purposes.

S. 26. By s. 39. the act is not to extend 
to Ireland: and s, 40. provides for its 
being repealed or altered during the 
present session.

Administering 
unlawful oaths 
in Ireland 
felony and 
transportation 
for life.
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“ thereof, shall be adjudged guilty of felony, and be transported 
“ for life ; and every person who shall take, in Ireland, any such 
“ oath or engagement, importing so to bind him or her as aforesaid, 
“ and being by due course of law thereof convicted, shall be ad- 
“ judged guilty of felony, and be transported for seven years.”

This statute further enacts, that a person compelled by inevitable 
necessity to commit any of these offences, shall be excused and 
justified upon proof of such necessity, if within ten days (not being 
prevented by actual force or sickness, and then within seven days 
after such actual force or sickness shall cease to disable him,) he 
disclose to a justice of peace, by information on oath, the whole of 
what he knows touching his compulsion. (/<) Persons aiding at 
the administering or tendering the oath or engagement, and per
sons causing the oath or engagement to be administered or ten
dered, though not present, are to be deemed principal offenders, 
and tried as such, though the person who actually administered 
such oath or engagement shall not have been tried or convicted, fi 
And the statute also provides, that it shall be sufficient to set forth 
in the indictment the purport or object of such oath or engage
ment, (m)

By the 4 Geo. 4. c. 8/. s. 1. every society, &c. in Ireland, the 
members whereof shall, according to the rules, &c. be required or 
admitted, or permitted to take any oath or engagement, which shall 
be an unlawful oath or engagement, within the statute 50 Geo. 3. 
c. 102. or to take any oath not required or authorized by law, are 
declared to be unlawful combinations and confederacies.

(k) S. 2. And the section provides of it, or of seven days from the time 
also, that no person shall be excluded when the force or sickness shall cease, 
from the defence of inevitable neves- (l) S. 3. 
sity, who shall he tried for an offence (»<) S. 4, 
within ten days from the commission
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CHAPTER THE THIRTEENTH.

Of misprision of felony, and of compounding offences.

I‘ Y misprision of felony, is generally understood the concealment 
°f felony, or a procuring such concealment, whether it be felony ^^lony.
% the common law or by statute, (a) Thus, silently to observe 
the commission of a felony without using any endeavour to appre
hend the offender, is a misprision ; (b) for a man is bound to dis
cover the crime of another to a magistrate with all possible expe
dition. (cj But there must be knowledge merely without any 
assent ; for if a man assent to a felony, he will be either principal 
or accessory. (d) The punishment of this offence in an officer is 
hnposed by the statute of Westminster, 3 Edw. 1. c. 9. which 
enacts, that u if the sheriff, coroner, or any other bailiff within a 
<c franchise, or without, for reward, or for prayer, or for fear, or 
tc for any manner of affinity, conceal, consent, or procure to con- 
“ ceal, the felonies done in their liberties ; or otherwise will not 
“ attach nor arrest such felons (there as they may), or otherwise 
“ will not do their office, for favour borne to such misdoers, and be 
“ attainted thereof, they shall have one year’s imprisonment, and 
“ after make a grievous fine at the king’s pleasure, if they have 
“ wherewith ; and if they have not whereof, they shall have impri- 
:t sonment of three years.” The punishment, in the case of a com- 
ffion person, is imprisonment for a less discretionary time ; and in 
Erth cases fine and ransom at the king’s pleasure, (e) By the 3 
Hen. 7. c. 1. the justices of every shire may take an inquest to 
ffiquire of the concealments of other inquests, of such matters and 
offences as are to be inquired and presented before justices of the 
Peace, whereof complaint shall be made by bill ; and if such con
cealment be found of any inquest within a year after the conceal
ment, every person of the inquest is to be amerced for tue con
cealment by discretion of the justices.

Of a similar nature to this offence of misprision of felony, is the ?f 
offence of compounding of felony, mentioned in the books by the ((NwnWe.

(«) 1 Hawk. P. C. c. 59. s. 2. 3 Inst, said, “which pleasure of the king must 
139. “ |,e observed, once for all, not to sig-

(*) 1 Hale 374, 375. 1 Hawk. P. C. “ nify any extrajudicial will of the
c- 59. s. 2. note (1). “ sovereign, but such as is declared by

(c) 3 Inst 140. “ his representatives, the Judges in bis
(d) 4 Blac. Coin. 121. “ courts of justice -,/voluntas Regis in
(e) 4 Blac. Com. 121. where it is. “ curia, non in eumeni."
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more ancient appellation of theft-bote which is where the party 
robbed not only knows the felon, but also takes his goods again, or 
other amends, upon agreement not to prosecute. (f) It is said to 
have been anciently punishable as felony ; but is now punished 
only with fine and imprisonment, unless it be accompanied with 
some degree of maintenance given to the felon, which makes the 
party an accessory after the fact, (g) But the barely taking again 
one’s own goods which have been stolen, is no offence at all unless 
some favour be shewn to the thief, (h)

It may be observed, that to take any reward for helping a person 
to stolen goods is made felony by 4 Geo. I. c. 11.; and to advertise 
a reward for the return of things stolen, incurs a forfeiture of fifty 
pounds by 25 Geo. 2. c. 36. (a)

An agreement to put an end to a misdemeanor has been con
sidered to be illegal, as impeding the course of public justice ; (f) 
but it is sometimes done after conviction, with the sanction of the 
Court, in cases where the offence principally and more immediately 
affects an individual ; the defendant being permitted to speak with 
the prosecutor before any judgment is pronounced, and a trivial 
punishment being inflicted if the prosecutor declares himself satis
fied. (A") And where, in a case of an indictment for ill treating a 
parish apprentice, a security for the fair expenses of the prosecu
tion had been given by the defendant after conviction, upon an 
understanding that the Court would abate the period of his impri
sonment, the security was held to be good, upon the ground that it 
was given with the sanction of the Court, and to be considered as 
part of the punishment suffered by the defendant in expiation of 
his offence, in addition to the imprisonment inflicted on him. (/)

The compounding of informations on penal statutes is a misde
meanor against public justice, by contributing to make the laws 
odious to the people, (in) Therefore, in order to discourage mali
cious informers, and to provide that offences, when once discovered, 
shall be duly prosecuted, it was enacted by the statute 18 Eliz. c. 
5. s. 4. that if any informer, by colour or pretence of process, or 
without process upon colour or pretence of any manner of offence 
against any penal law, make any composition, or take any money, 
reward, or promise of reward, without the order or consent of the 
Court, he shall stand two hours in the pillory, (n) be for ever dis
abled to sue on any popular or penal statute, and shall forfeit ten 
pounds. This severe statute extends even to penal actions, where

(/) 1 Hawk. P. C. c. 59. s. 5. 4
Blac. Com. 133.

(g) 1 Hawk. P. C. c. 59. s. 6. 2 Hale 
400.

(h) 1 Hawk. P. C. c. 59. s. 7.
(a) See these statutes more at large, 

. post, Book IV. Chap. xxi. 
vA Idtudfcil-lltf* (‘) CollinsIX Blantern, 2 Wils. 341-9.

Edgecombe v. Iiodd and others, 5 East. 
> 298, 302.

(*) 4 Blac. Com. 363, 364.
(/) Beelcy v. Wingfield, 11 East. 46. 

and see also Baker v. Townshend, 7 
Taunt. 422. But in general any con

tract or security made in considera
tion of dropping à criminal prosecu
tion, suppressing evidence, soliciting» 
pardon, or compounding any public 
offence, without leave of the Court, is 
invalid. 1 Chit. Crim. Law, 4.

(m) 4 Blac. Com. 136.
(n) This part of the punishment can

not now, hy 56 Geo. 3. c. 138. be in
flicted. But sect. 2. of that statute 
empowers the Court to pass such sen
tence of fine or imprisonment, or of 
both, in lieu of the sentence of pillory, 
as to the Court shall seem proper.
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the whole penalty is given to the prosecutor, (o) But it does not 
apply to penalties which are only recoverable by information before 
justices ; and an indictment for making a composition in such a 
case was holden bad, in arrest of judgment, (a)

In a case where it was held that threatening, by letter or other
wise, to put in motion a prosecution by a public officer to recover 
penalties for selling Fryer s Falsam without a stamp, [p'j for the 
purpose of obtaining money to stay the prosecution, (not being 
such a threat as a firm and prudent man might not be expected to 
resist,) was not in itself an indictable offence at common law, 
though it was alleged that money was obtained, it seems to have 
been considered that such an offence would be indictable under 
the foregoing section of this statute of Elizabeth, (q) but no in
dictment for any attempt to commit such a statutable misde
meanor can be sustained as a misdemeanor at common law, 
without at least bringing the offence intended within, and laying it 
to be against, the statute. Though if the party so threatened had 
been alleged to be guilty of the offence imputed, within the statute 
imposing the duty and creating the penalty, such an attempt to 
compound and stifle a public prosecution for the sake of private 
lucre, in fraud of the revenue, and against the policy of the statute 
(which gives the penalty as auxiliary to the revenue, and in fur
therance of public justice for the sake of example,) might also, 
upon general principles, have been deemed a sufficient ground on 
which to have sustained the indictment at common law. (r)

It has been holden that a party is liable to the punishment 
prescribed by this statute of 18 Eliz. c. 5. for taking the penalty 
imposed by a penal statute, though there is no action 01 pro
ceeding for the penalty. The prisoner applied to one Round, and 
demanded five pounds, as a penalty, which Round had incurred 
Under the general turnpike act, by suffering his waggon to be 
drawn on a turnpike road by more than four horses. Round had 
incurred such a penalty, and the prisoner obtained the money by 
Way of composition to prevent any legal proceedings : and it fur
ther appeared that no process had been sued out, and that no 
information had been laid before a magistrate. The prisoner 
having been convicted, judgment was respited by Le Blanc, J. 
Upon a doubt whether the offence was within the statute, so as to 
subject the prisoner to the specific punishment therein prescribed, 
inasmuch as no action or proceeding was depending in which the 
order or consent of any Court in Westminster-hall for a composi
tion could have, been obtained. But the Judges were all of opinion 
that the conviction was right, and that the statute applies to all 
cases of taking a penalty incurred, or pretended to be incurred, 
Without leave of a Court at Westminster, or without judgment or
conviction. (%)

(«) 4 Blac. Cora. 130. note (3).
(«) Rex v. Crisp and others, 1 Bai

ne. and Alders. 382.
(?) By the 4? Geo. 3. c. 56. it was 

prohibited to be vended without a 
stamped label.

(q) Rex v. Southerton, 6 East 126. 
But qu. and see Rex v. Crisp and others, 
I Barne. and Alders. 286,287.

(r) Id. Ibid.
(a) Rex v. Colley, East- T. 1805, 

Russ, and By. 84.
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CHAPTER THE FOURTEENTH.

OF OFFENCES BY PERSONS IN OFFICE.

Where an officer neglects a duty incumbent on him, either by 
common law or by statute, he is indictable for his offence; and this, 
whether he be an officer of the common law, or appointed by act 
of Parliament : (a) and a person holding a public office under the 
king s letters patent, or derivatively from such authority, has been 
considered as amenable to the law for every part of his conduct, 
and obnoxious to punishment for not faithfully discharging it. (b) 
And it is laid down generally, that any public officer is indictable 
for misbehaviour in his office, (c) There is also the further punish
ment of the forfeiture of the office for the misdemeanor of doing 
any thing directly contrary to its design, (d) And in the case of a 
coroner, the statute 25 Geo. 2. c. 29. s. 6. makes particular provi
sion ; and enacts, that when convicted of extortion, or wilful neg
lect of duty, or misdemeanor in office, he may be removed from 
office by the judgment of the Court in which he is convicted, 
unless such office be annual, or annexed to some other office. 
Where a duty is thrown upon a body of several persons, and they 
neglect it, each is individually liable to prosecution for the 
neglect, (e)
. R U proposed to treat shortly, in the present Chapter, of oppres

sion, negligence, fraud, and extortion, by persons in office ; and of 
the refusal of persons to execute the duties of their offices when 
properly appointed; leaving the subjects of buying and selling 
offices, and of bribery, for subsequent Chapters.

The oppression and tyrannical partiality of judges, justices, and 
other magistrates in the administration, and under colour of their 
offices, may be punished by impeachment in Parliament, or by in
formation or indictment, according to the rank of the offenders, 
and the circumstances of the offence, (f) Thus if a justice of peace 
abuses the authority reposed in him by law, in order to gratify his

(«) Begin, v. Wyat, I Salk. 380. 
Anon. 6 Mod. 96.

(b) Rex v. Bembridge, M. 24th Geo.
3. 1 Salk. 380. note (a).

(c) Anon. 6 Mod. 96.
(ri) 1 Hawk. P. C. c. 66. s. 1.
(<•) Rex v. Holland, 5 T. R. 607.

(/) 4 Blac. Com. 141. A Judge is 
not indictable for an error in judg
ment; but this rule extends only to 
Judges in courts of record, and not 
to ministerial officers. Rex v. hogget 
and another, 1 Str. 74.
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malice, or promote his private interests or ambition, he may be 
punished by indictment or information. But the Court of King s 
Bench have expressly declared, that though a justice of peace 
should act illegally, yet if he has acted honestly and candidly, 
without oppression, malice, revenge, or any bad view or ill inten
tion whatsoever, the Court will never punish him by the extraor- - 
dinary course of an information, but will leave the party com
plaining to the ordinary method of prosecution by action or 
indictment. (/) And where a justice has committed an involun
tary error without any corrupt motive or intention, it has been 
questioned whether it is an indictable offence ; on the ground that 
the act in that case is either null and void, or the justice is answer- 
able in damages for all its consequences, (g) But in a case wheie, 
two sets of magistrates having a concurrent jurisdiction, one set 
of them appointed a meeting to grant ale licences, and, after such 
appointment, the other set of magistrates appointed a meeting for
th e same purpose on a subsequent day, and, having met, granted a 
licence which had been refused by the first set, it was held that the 
proceedings of the magistrates appointing the second meeting were 
illegal, and the subject of an indictment. Lord Kenyon, O. J., 
said that it was proper the question should be settled whether it 
Were legal for two different sets of magistrates, having a concur
rent jurisdiction, to run a race in the exercise of any part of their 
jurisdiction ; and that it was of infinite importance to the public 
that the acts of magistrates should not only be substantially good, 
but also that they should be decorous. And Ashhurst, J. said that 
it was a breach of the law to attempt to wrest the jurisdiction out 
of the hands of the magistrates who first gave notice of the meeting ; 
for what the law says shall not be done, it becomes illegal to do, 
and is therefore the subject matter of an indictment, without the 
addition of any corrupt motives. And that though the want of 
corruption might be an answer to an application for an informa
tion which is made to the extraordinary jurisdiction of the Court, 
yet it is no answer to an indictment where the Judges are bound 
by the strict rule of law. (h) _ .

The conduct of justices of the peace in granting or refusing Of justices 
licences to sell ale lias been frequently the subject of investiga- panting or 
tion ; and it seems to be clear that though upon this matter the i;cenceg ;m_ 
justices have a discretionary jurisdiction given them by the law, properly, 
and though discretion means the exercising the best of their judg
ment upon the occasion that calls for it, yet if this discretion be 
'wilfully abused, it is criminal, and under the controlli of the Court 
of King’s Bench. (?) That Court will therefore grant an informa
tion against justices who refuse from corrupt and imprope: motives 

grant such licences ; (/<) and an information will be granted

(/) Rex v. Palmer and others, 9 
“"'f. 1162. 1 Blac. Com. 354. note
ti t), where it is said that in no case 
"l(l the Court grant an information 
unless an application for it be made 
"Uhi h the second Term after the of
fence committed, and notice of the 
application be previously given to the

justice, and unless the party injured 
will undertake to bring no action.

(gj 1 Blac. Com. 354. note (17).
(h) Rex v. Sainsbury and another, 

4 T. R. 451.
(i) Rex v. Young and Pitts, 1 Burr. 

556, 560. et sequ.
(k) Rex v. Williams and Davis, 3
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against them as well for granting a licence improperly as for refus
ing one in the same manner. (Z)

To prevent abuses by the extensive power which the law is 
obliged to repose in gaolers, it is enacted by the statute 14 Edw. 
3. c. 10. that if any gaoler, by too great duress of imprisonment, 
makes any prisoner that he hath in ward become an approver 
or an appellor against his will ; that is, to accuse and turn evidence 
against some other person ; it shall be felony in the gaoler. For 
it is not lawful to induce or excite any man even to a just accusa
tion of another ; much less to do it by duress of imprisonment ; 
and least of all by a gaoler, to whom the prisoner is committed for 
safe custody, (m) And a gaoler may be discharged and fined for 
voluntarily suffering his prisoners to escape, or for barbarously 
misusing them, (n)

An overseer of the poor is also indictable for misfeasance in the 
execution of his office : as if he relieve the poor where there is no 
necessity for it ; (o) or if he misuse the poor, as by keeping and 
lodging several poor persons in a filthy unwholesome room, with 
the. windows not in a sufficient state of repair to protect them 
against the severity of the weather ; (p) or by exacting labour from 
them when they are unable to work, (q) And if overseers con
spire to prevail upon a man to marry a poor woman big with child, 
for the purpose of throwing the expense of maintaining her and the 
issue from themselves upon another parish or township, they may 
be indicted, (r) And for most breaches of their duty overseers 
may be punished by indictment or information : (s) but with res
pect to the proceeding by information, as it is an extraordinary 
remedy, the Court of King’s Bench will not suffer it to be applied 
to the punishment of ordinary offences, and has long come to a 
resolution not to grant informations against overseers for procuring 
a pauper’s marriage with a view to burthen another parish. (/)

It. has been already stated, that an officer neglecting the duties 
of his office is guilty of an indictable offence. (u) In some cases 
also the offence will amount to a forfeiture of his office, if it be a

Burr. 1317. The licences in this case 
had been refused, because the persons 
applying for them would not give their 
votes for members of parliament as the 
justices would have had them. And 
see Rex v. Hann and Price, id. 1716, 
1786.

(Z) Rex v. Holland and Forster, 1 
T. R. 692. And see 1 Burn’s Just. tit. 
Alehouses, Sect. II.

(m) 1 Blac. Com. 128. 3 Inst. 91.
(») 1 Hawk. P. C. c. 66. s. 2.
(o) Tawney’s case, 16 Vin, Abr. 415. 

1 Boti. 333. PI. 402.
(p) Rex v. Wetheril and another, 

Cald. 432.
(?) Rex v. Winship and another, 

Cald. 76.
(r) Rex v. Compton, Cald. 246. Rex 

v. Tarrant, and Rex v. Herbert, 1 East, 
P. C. c. 11, s. 11. p. 46!.

(s) Rex v. Cummings, 1 Bott. 332. 
PI. 372. Rex v. Robinson, 2 Burr. 
799. Rex v. Jones, 1 Bott. 337. PI. 379. 
2 Noi. 474. From these authorities it 
appears that such proceeding may be 
had in some cases where a particular 
punishment is created by statute, and a 
specific method of recovering the pe
nalty is pointed out. But as to this 
see ante, Book I. Chap. iii. p. 47, 
49.

(Z) Rex v. Slaughter, Cald. 246. 
note (a). And perhaps this offence 
would not be punishable at all if the 
woman settled in the defendant’s pa
rish previous to the marriage is with 
child by the man to whom the de
fendants procure her to be married. 
2 Nolan 477.

(it) Jnle, \). 138.



chap. XIV.] in Office.—Negligence. 141
beneficial one; (w) for, by the implied condition that the grantee 
of an office shall execute it diligently and faithfully, it appears to 
be clear that he will be liable to a forfeiture of it, not only for 
doing a thing directly contrary to its design, but also for neglecting 
to attend his duty at all usual, proper, and convenient times and 
places, whereby any damage shall accrue to those by or for whom 
he was made an officer, (x) A coroner neglecting the duties of 
his office is indictable: (y) and by statute o Itdw. 1. c. 9. the she
riff, coroner, or any other bailiff concealing felonies, or not arrest
ing felons, or otherwise not doing their duty, are to be impri
soned for a year, and fined at the king’s pleasure. (z) And an 
indictment lies at common law against all subordinate officers for 
neglect, as well as misconduct, in the discharge of their official 
duties. A constable is therefore indictable for neglecting the 
duties required of him by common law or by statute ; (a) and when 
a statute requires him to do what without requiring had been his 
duty, it is not imposing a new duty, and he is indictable at com
mon law for the neglect. (6) And an overseer of the poor is 
indictable for the wilful neglect of his duty. Thus overseers have 
been held to be indictable for not providing for the poor ; (c) for 
refusing to account within four days after the appointment of new 
overseers, under 43 JEliz. c. 2. ; (d) for not making a rate to reim
burse constables under 14 Car. 2. c. 14.; (e) and for not receiving 
a pauper sent to them by order of two justices; (/) or disobeying 
any other order of justices, where the justices have competent 
jurisdiction, (g)

It was the opinion of a majority of the learned Judges present Overseers of 
at the discussion, that an indictment would not he against an 
overseer for not relieving a pauper, unless there were an oidei tor neglecting to 
his relief, except in a case of immediate emergency, where there relieve pau- 
was not time to get an order, (x) But there may be cases in Pers"

(w) 1 Blac. Com. 140.
(x) l Hawk. P. C. c. 66. s. 1. And 

see further as to forfeiture of offices, 
Com. Dig. Officer, (K. 2.) (K. 3.) and 
the Earl of Shrewsbury’s case, 9 Co. 
50.

(y) See precedents of indictments 
against coroners for refusing to take 
inquisitions, or for not returning in
quisitions according to evidence, 2 
Chit. Crim. Law, 255. Cro. Circ. Comp. 
(8th ed.) 170. (7th ed.) 303, 304.

(z) Ante, p. 135, 136. And by 3 
Hen. 7. c. 1. if any coroner be remiss, 
apd make not inquisition upon the 
view of the body dead, and certify 
not, as ordained in the statute, he 
shall, for every default, forfeit to the 
king a hundred shillings.

(а) Regin. v. Wyat, 1 Salk. 380. 
Crowther’s case, Cro. Eliz. 654; in
dictment against a constable for re
fusing to make hue and cry after no
me of a burglary.

(б) Regin. ti. Wyat, 1 Salk. 381.
(c) 2 Nolan 476. Tawney’s case,

1 Bott. 333. Rex v. Winship and 
Another, Cald. 72.

(,d) Rex v. Commings, 5 Mod. 179.
2 Noi. 453, 476. where it is observed 
in the note (3) that this case occurred 
prior to 17 Geo. 2. c. 38.

(c) Rex v. Barlow, 2 Salk. 609. 
1 Bott. 332. The objection was, that 
the word used in the act is “ may,” 
which does not require it as a duty. 
But the Court held the word “ may” 
to be imperative, and the same as 
“ shall.” By 18 Geo. 3. c. 19. con
stables are now to he paid for parish 
business out of the poor’s rate.

(/) Rex v. Davis and Another, 1 
Bott. 338. Pi. 409. Say. 163. S. C.

(gj 2 Noi. 476. Rex v. Boys, Say. 
143. But otherwise where the jus
tices have no jurisdiction, Rex v. 
Smith, 1 Bott. 403. PI. 526.

(.?,-) Rex v. Meredith and Turner, 
Russ, and Ry. 46. This case occa
sioned much doubt and discussion. 
It came under consideration in Mich. 
Term, 1802, and was adjourned until
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Indictment for 
neglect of 
duty.

which the neglect to provide a pauper with necessaries will render 
an overseer liable to be indicted. Thus where an indictment 
stated that the defendant, an overseer, had under his care a poor 
person belonging to his township, but neglected and refused to 
provide for her necessary meat, &c. whereby she was reduced to a 
state of extreme weakness, and afterwards through want of such 
reasonable and necessary meat, &c. died, the defendant was con
victed, and sentenced to a year’s imprisonment, (y) And in a 
case where an overseer was indicted for neglecting to supply 
medical assistance, when required, to a pauper labouring under 
dangerous illness, the learned Judge before whom the indictment 
was tried held that an offence was sufficiently charged and proved, 
though such pauper was not in the parish workhouse, nor had 
previously to his illness received or stood in need of parish 
relief, (z)

Upon an indictment against an officer for neglect of duty, it is 
sufficient to state that he was such officer, and it is not necessary 
to state his appointment. (/) And in the case of a delinquent in 
India prosecuted under 24 Geo. 3. c, 25. for neglect of duty, it 
was held not to be necessary to state that the neglect was corrupt ; 
the statute making it a misdemeanor if it was wilful, (m) And 
the indictment for neglect of duty need not aver that the de
fendant had notice of all the facts it states, if it was his duty to 
have known them. <ti) Where some of the charges against the 
defendant were for disobeying orders, and it was stated that those 
orders were made and communicated to him, but their con
tinuance in force was not averred, such an averment was insisted 
upon as essential : but the court said that the orders must be taken 
to continue in force until they were revoked ; and the objection 
was overruled, (o) Other charges in the same case against the 
defendant were for not acting upon particular events, within the 
settlement, as those events made it his duty to act : but it was not 
averred that he had notice of those events. The Court, however,

, held that an allegation of notice was not necessary ; for as the 
events happened within a foreign settlement, whilst the defendant 
was one of the council in such settlement, he was bound to take 
notice of them, (p)
the following Hilary Term, when it 
was further adjourned, as there was a 
a difference of opinion among the 
Judges. Lord Ellenborough, C. J. 
Lord Alvanley, C. J. Heath, j. Rooke, 
J. and Graham, B. seemed to be of 
opinion that the indictment was good, 
and the conviction proper, the over
seer having taken the pauper under 
his care: butM'Donald, C. B. Grose, 
J. Thomson, B. Lawrence, J. Le 
Blanc, J. and Chambre, J. thought 
otherwise, and were of opinion, that, 
except in a case of immediate and 
urgent necessity, the overseer was 
only bound to act under an order of 
justices, in a case where such an order 
could be had. It was agreed that the 
defendant should enter into his own

recognizance to appear, and receive 
judgment when called upon.

(y) Rex v. Booth, Russ, and Ry. 41- 
note («).

(%) Rex v. Warren, cor. Holroyd, J- 
Worcester Lent Assizes, 1820. In a 
case where the parents of a bastard 
child had neglected to provide neces
saries for its subsistence, it was de
cided that the officers of the parish 
in which the child was born were 
obliged to provide such necessaries
without an order of justices, Hays v- 
Bryant, 1 H. Blac. 253.

(/) Rex v. Holland, 5 T. R. GOT.
(m) Id. Ibid.
(n) Id. Ibid.
(o) Id. Ibid.
(p) Id. Ibid.
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By the 33 Geo. 3. c. 55. two justices at a petty or special ses- Justices at 

sions of the peace, upon complaint on oath of any neglect of duty ^finTcon- 
or disobedience of any warrant or order of any justice of the stables, &c. 
peace, by any constable, overseer of the poor, or other peace or for neglect of 
parish officer, such constable, overseer, or other officer, having du y' 
been duly summoned, may impose, upon conviction, any reason
able fine or fines not exceeding the sum of forty shillings, as a 
punishment for such neglect of duty or disobedience.

The absence or misconduct of the chief officers of corporations Chief oGcem 
at the time of elections, whereby the completion of the election 
of other chief officers may be prevented, is punishable by the ;ng themselves 
provisions of 11 Geo. 1. c. 4. The sixth section of the statute 
enacts, " that if any mayor, bailiff or bailiffs, or other chief officer elections of 
“ or officers of any city," borough, or town corporate, shall volun- other officers, 
“ tarily absent himself or themselves from, or knowingly and de- impu'
<c signedly prevent or hinder the election of any other mayor,
<£ bailiff, or other chief officer in the same city, borough, or town 
cc corporate, upon the day, or within the time appointed by charter 
“ or ancient usage for such election;” such offender being con
victed shall, for every offence, he imprisoned for six months, and 
be for ever disabled from exercising any office belonging to the 
same city, borough, or corporation. This voluntary absence from 
the election of a chief officer must be such an absence whereby 
the mischief complained of in the preamble of the statute, namely, 
the preventing the completion of the election of a chief officer, 
may possibly be occasioned. It has been decided, therefore, that 
a chief officer Voluntarily absenting himself upon the charter day 
of election of his successor is not indictable, unless his presence 
as such chief officer he necessary by the constitution of the cor
poration to constitute a legal corporate assembly for such pur
pose. (h)

Public officers may also be indicted for frauds committed in Frauds by 
their official capacities. Thus in a case where two persons were pu 
indicted for enabling others to pass their accounts with the pay 
office in such a way as to enable them to defraud the government, 
though it was objected that it was only a private matter of ac
count and not indictable, the Court held otherwise, as it related 
to the public revenue, (i) And if an overseer of the poor receive 
from the putative father of a bastard child born within the parish 
a sum of money as a composition with the parish for the main
tenance of the child, he is liable to an indictment for fraudulently 
emitting to give credit for this sum in his accounts with the pa
rish. (Z-) It was objected in this case, that the defendant was not 
bound to bring this sum to account, the contract being illegal ; (l) 
that the whole might have been recovered hack, and that the de
fendant himself would have been personally answerable for it to 
the putative father ; that the money, therefore, was not the money 
°f the parish, and that the parish was neither defrauded nor dam
nified by its being omitted in the overseer’s accounts. But Lord 
Ellen borough was of opinion, that though the defendant would

W Rex v. Corry, 5 East. 372. (7c) Rex v. Martin, 2 Campi). 268.
. (*) Rex v. Bembridze and Another, (7) See Townson r. Wilson, 1 Campo,

cded 6 East. 136. 396.
1
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By officers, 
&c. of the ge
neral peniten
tiary at Mill- 
bank,

have been liable to the putative father for so much of the money 
as was not expended upon the maintenance of the child and the 
lying-in of the mother, yet having taken the money as overseer 
for the benefit of the parish, he was bound to bring it to account, 
and that he was guilty of an indictable offence by attempting to 
put it into his own pocket.

By the 56th Geo. 3. c, 63. which was passed to regulate the 
general penitentiary for convicts at Millbank, provision is made 
for the punishment of the governor and the other officers and 
servants of that establishment, in case of any fraudulent or im
proper charges in their accounts. The twelfth section enacts, 
(after stating the mode of examination to be adopted,) that in 
case there shall appear in any such accounts any false entry 
knowingly or wilfully made, or any fraudulent omission, or any 
other fraud whatsoever, or any collusion between the officers and 
servants, or between the officers and servants and any other per
sons in any matter relative thereto, the committee may dismiss 
such officers or servants, and, if they see fit, cause indictments to 
be preferred against the officers, servants, or other persons so 
offending at the next quarter or other general session of the peace 
for the county wherein the penitentiary is situated, or for any 
adjoining county ; and in case the persons indicted are found 
guilty, they are to be punished by fine and imprisonment, or 
either of them, at the discretion of the court. The later statute 
59 Geo. 3. c. 136., which was passed for the better regulation of 
this penitentiary, contains further provisions for the punishment 
of officers and servants guilty of misconduct.

It may be observed, that where a duty is thrown on a body 
consisting of several persons, each is individually liable for a 
breach of duty, as well for acts of commission as for omission ; 
and where a public officer is charged with a breach of duty, which 
duty arises from certain acts within the limits of his office, it is 
not necessary to state that he had notice of those acts ; for’he is 
presumed from his situation to know them, (m)

Extortion by Extortion in a large sense signifies any oppression under colour 
public officers. 0f right : but in a more strict sense signifies the unlawful taking 

by any officer, by colour of his office, of any money or thing of 
-, 1 value that is not clue to him, or more than is due, or before it is

j due. («) By the statute of TVestm. 1. (3 Edw. 1.) c. 26. which is
: "V wAlClW'Vf'dy in affirmance of the common law, it is declared and enacted 

v -> \ictirrn. f° be extortion for any sheriff or other minister of the, king, whose 
^ office any way concerns the administration or execution of justice,

'1 or the common good of the subject, to take any reward what
soever. except what he received from the king. This statute 
extends to escheators, coroners, bailiffs, gaolers, and other infe
rior officers of the king, whose offices were instituted before the 
making of the act. (o) Justices of the peace, whose office was 
instituted after the act, are bound by their oath of office to take 
nothing for their office of justice of the peace to be done, but of 
the king, and fees accustomed, and costs limited by statute. And

(m) Rex v. Holland, 5 T. R. 607. (o) 2 Inst. 209. 2 Burn. Just. tit.
(n) 4 Blac. Com. 141. 1 Hawk, P. C. Extortion, p. 393.

rr
v Kiwp
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\utsh: Hi i ruA v
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generally no public officer may take any other fees or rewardsJof 
doing anything relating to his office than some statute nfïorce 
gives him, or such as have been anciently and accustomably taken ; 
and if he do otherwise, he is guilty of extortion, (p) And it 
should be observed, that all prescriptions which have been con- 
trary to the statute and to the common law, in affirmance of 
Winch it was made, have been always holden to be void; as where 
the clerk of the market claimed certain fees as due time out of 
mind, for the examination of weights and measures ; and this was 
adjudged to be void, (g)

But the stated and known fees allowed by the courts of justice 
to their respective officers, for their labour and trouble, are not jllstiCe may lie 
restrained by the common law, or by the statute of JVestrn.X. insisted upon, 
c. 26. and therefore such fees may be legally demanded and in
sisted upon without any danger of extortion, (r) And it seems ^ Tie*
that an officer who takes a reward, which is voluntarily given to j; n-ijunc^ , 
him, and which has been usual in certain cases, for the more dili- j 
gent or expeditious performance of his duty, cannot be said to be ; 
guilty of extortion ; for without such a premium it would be im
possible in many cases to have the laws executed with vigour and 
success, (s) But it has been always holden, that a promise to pay 
an officer money for the doing of a thing which the law will not 
suffer him to take any thing for, is merely void, however freely 
and voluntarily it may appear to have been made, (t)

It has been held to be extortion to oblige the executor of a will Cases of ex- 
to prove it in the bishop’s court, and to take fees thereon, when tortlon- 
the defendants knew that it had been proved before in the prero
gative court. («) And it is extortion in a churchwarden to obtain 
a silver cup or other valuable thing, by colour of his office, (iv)
And a coroner is guilty of this offence, who refuses to take the 
view of a dead body until his fees are paid, (x) So if an under- 
sheriff obtain his fees by refusing to execute process till they are 
Paid, (?y) or take a bond for his fee before execution is sued out, (z) 
it will be extortion. And it will be the same offence in a sheriff's 
officer to bargain for money to be paid him by A. to accept A. and 
**• as bail for C., whom he has arrested; (a) or to arrest a man in 
0r_der to obtain a release from him ; (6) and also in a gaoler to ob- 
tain money from his prisoner by colour of his office, (c) In the 
case of a miller, where the custom has ascertained the toll, if the 
filler takes more than the custom warrants, it is extortion : (d)

(P) Dalt. c. 41. 2 Burn’s Just. lit. 
Extortion, p.341. 0 ÿ
. (?) 1 Hawk. P. C. c. 68. s.2. 3 Bac. 

)r- I OS. lit. Extortion.
1 1111 "k■ P.C. c. 68. s. 3. 2 Inst. 

-C<>. Lit. 3Q3. 3 Bac. Abr. 108. 
'"-Bvtortion.

(*) 3 Bac. Abr. 10S. tit. Extortion.
210. 3 Inst. 149. Co. Lit. 368. 

w 3 Bac. Abr. 108. til. Extortion.
(«) Rex v. Log-gen and another, 

1 Str. 73.
(») Roy v. Eyres, 1 Sid. 307.
A) 3 Inst. 149.
W) Hestcott’s case, 1 Salk. 330. The
VOL. I.

court said that the plaintiff might ' 
bring an action against him for not 
doing his duty, or might pay him his: 
fees, and then indict him for extortion, j;

(z) Empson v. Bathurst, Hutt. 53, 
where it is said that an obligation 
made by extortion is against common 
law, for it is as robbery ; and that the i 
sheriff’s fee is not due until execution. )

(a) Stotesbury v. Smith, 2 Burr. 924.
(b) Williams v. Lyons, 8 Mod. 189.
(c) Rex v. Broughton, Treni. P. C. 

111. Stark. 588.
(d) Rex v. Burdett, 1 Lord Rayra, 

149.
L
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33 G. 3. c. 52. 
East Judies.

Two persons , 
may be in
dicted jointly i. 
for extortion, 
and there are 
no accessories.

Trial.

Not material 
to prove the 
exact sum laid.

Of Offences by Persons [book li

ant! the same if a ferry-man take more than is due by custom for 
the use of his ferry, (e) And it was held that if the farmer of a 
market erects so many stalls, as not to leave sufficient room for 
the market people to stand and sell their wares, so that for want 
of room they are forced to hire the stalls of the farmer, the taking 
money for the use of the stalls in such case is extortion. (/)

In a recent case it was decided, that the question of exemption 
from toll could not be tried on an indictment against a turnpike- 
keeper for extortion in taking the toll; the general right to demand 
toll not having been denied, nor the ground of exemption notified, 
at the time when the toll was taken, (g)

The 33 Geo. 3. c. 52. s. 62. enacts that the demanding or re
ceiving any sum of money, or other vai able thing, as a gift or 
present, or under colour thereof, whether it be for the use of the 
party receiving the same, or for or pretended to be for the use of the 
East India Company, or of any other person whatsoever, by any 
British subject holding or exercising any office or employment 
under his Majesty, or the company, in the East Indies, shall be 
deemed to be extortion and a misdemeanor at law, and punished 
as such. The offender is also to forfeit to the king the present so 
received, or its full value : but the court may order such present 
to be restored to the party who gave it, or may order it, or any 
part of it, or of any fine which they shall set upon the offender, to 
be paid to the prosecutor or informer.

Two persons may be indicted jointly for extortion where no fee 
was due ; and there are no accessories in this offence. In a case 
where the indictment was against the chancellor and also against 
the registrar of a bishop, it was objected that the offices of the de
fendants were distinct, that what might be extortion in one might 
not be so in the other, and that therefore the indictment ought 
not to be joint. But by Parker, C. J. this would be an exception 
if they were indicted for taking more than they ought ; but it is 
only against them for contriving to get money where none is due : 
and this is an entire charge. For there are no accessories in ex
tortion : but he that is assisting is as guilty as the extortioner, as 
he that is party to a riot is answerable for the act of others. (A)

It is said, that an indictment for extortion may be laid in any 
county by the 31 Eliz. c. 5. s. 4. : (i) but this position has been 
questioned, (k) It may be tried and determined by justices of the 
peace at their sessions by virtue of the term “ extortions” in 
their commission. (1) The indictment must state a sum which 
the defendant received : but it is not material to prove the exact 
sum as laid in the indictment ; so that if a man be indicted for 
taking extorsively twenty shillings, and there be proof but of one 
shilling, it will -b.e sufficient, (m) And the extorsive agreement is

O') Hex v. Roberts, 4 Mod. 101.
!/) Rex v. Burdett, 1 Lord Ravin. 

149. J
(f) Rex v. Hamlyn, 4 Campii. 379.
(h) Rex v. Loggcn and another, 1 

Str. 75. Qu. Whether this was not an 
indictment for a conspiracy to de
fraud, and not for extortion. But as 
to the rule that several persons may 
be jointly indicted for extortion, see

Rex v. Atkinson and another, Lord 
Raym. 1248. 1 Silk. 382.

(0 1 Hawk. P. C. c. 68. s. 6. note(3); 
2 Burn’s Just. 344, Extortion, Stark- 
Crim. Plead. 585, note (k).

<k) 2 Hawk. P. C. c. 26. s. 50. 2 Chit. 
Crini. Law., 294, in the note.

(/) Hex v. Loggcn and another, 1 
Stra. 73.

(mi) Rex v. Burdett, 1 Lord Raym.
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not the offence, hut the taking ; for a pardon after the agreement, 
and before the taking, does not pardon the extortion, (re)

The offence of extortion is punishable at common law by fine Punishment, 
and imprisonment ; and also by a removal from the office in the 
execution of which it was committed ; (a) and there is a further 
additional punishment by the statute of JVestm. 1. c. 26. by which 
it is enacted “ that no sheriff nor other king’s officer shall take 
c" any reward to do his office, but shall be paid of that which they 
“ take of the king ; and that he who so doth shall yield twice as 
“ much, and shall be punished at the king’s pleasure.” (p) And 
an action lies to recover this double value, (q)

The refusal of persons to execute ministerial offices to which Refusal to exe- 
tiiey are duly appointed, and from the execution of which they cut“0 ices- 
have no proper ground of exemption, seems in general to be an 
indictable offence. Thus it has been held to be indictable for a 
constable, after he has been duly chosen, to refuse to execute the 
office, (r) or to refuse to take the oath for that purpose, (s) And 
the statute 1 Geo. 4, c. 3/. which authorizes justices in cases of 
tumult, riot, &c. to appoint special constables, enacts by s. 2. that 
any person appointed and neglecting to take the office, and act, 
shali be liable to the same punishment as persons refusing the 
office of constable. So a person is indictable for refusing to take 
upon himself the office of overseer of the poor, (t) For though 
tile statute 43 Eliz. c. 2. says only that certain persons therein 
described shall be overseers, and gives no express indictment for a 
refusal of office ; yet upon the principles of common law, which 
are that every man shall be indicted for disobeying a statute, the 
refusal to serve when duly appointed is indictable, (u) But there 
should be previous notice of the appointment ; and the indictment 
should shew that the defendant was bound to undertake the office 
by setting forth how he was elected, (tv) And if an indictment 
for refusing to serve the office of constable on being thereto 
chosen by a corporation do not set forth the prescription of the 
corporation so to choose, it is bad ; for a corporation has no power 
°f common right to choose a constable, (x)
'49; and see Rex v. Gillham, 6 T. R.

(n) By Holt, C. J. in Rex v. Burdett, 
1 lord Raym. 149.
, (°) 1 Hawk. P. C. c. 68. s. 5. 3 Bac. 

109. Extortion.
(p) By the “ king's pleasure” 's 

Uieant by the king’s justices before 
'y i<l,n the cause depends, and at their 
ti|scretion, 2 Inst. 210.

W 3 Com. Dig. 323.
(r) Rex v. Lowe, 2 Stra. 92. Rex v. 

“apple, 3 Campi). 91. Rex v. G erige, 
c°wp. is. Hex v. Gierke, 1 Keb 393.

W Rex v. Harpur, 5 Mod. 96. Flet- 
ner v- Ingram, 5 Mod. 127.
(0 Rex v. Jones, 2 Stra. 1145. S. C.

7 Mod. 410. 1 Bolt. 338.
(«) Rex v. Jones, 1 Bott. 338.
(w) Rex v. Harpur, 5 Mod. 96. In 

Rex v. Border, 4 T. R. 778. it was 
held that an appointment of an over
seer of the poor for the year next en
suing must be understood to be for 
the overseer’s year: and an indict
ment that the defendant was appointed 
“ overseer of the poor of the parish 
“ of A.,'’ and that he afterwards re
fused “ to take the said office of over- 
“ seer of the parish to which he was 
“ so appointed,” was held, good on 
demurrer.

(,r) Rex v. Bernard, 2 Salk. 52. 1 
Lord Raym, 94.

L 2
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CHAPTER THE FIFTEENTH.

OP BUYING AND SELLING OFFICES.

Offence at 
common law.

Attempt to 
bribe a minis
ter to give an 
office.

Concerning the sale of offices of a public nature, it has been well 
observed, that nothing can be more palpably prejudicial to the 
good of the public, than to have places of the highest concern
ment, on the due execution whereof the happiness of both king 
and people depends, disposed of, not to those who are most able to 
execute them, but to those who are most able to pay for them ; 
nor can any thing be a greater discouragement to industry and 
virtue than to see those places of trust and honour, which ought 
to be the rewards of persons who by their industry and diligence 
have qualified themselves for them, conferred on those who have 
no other recommendation but that of being the highest bidders ; 
neither can any thing be a greater temptation to officers to abuse 
their power by bribery and extortion, and other acts of injustice, 
than the consideration of having been at a great expense in gaining 
their places, and the necessity of sometimes straining a point to 
make their bargain answer their expectations, (a)

The1 buying and selling of such offices has therefore been con
sidered as an offence malum in se, and indictable at common 
law. (b) In a late case of an indictment for a conspiracy to 
obtain money, by procuring from the lords of the treasury the 
appointment of a person to an office in the customs, it was pro
posed to argue on behalf of one of the defendants, that the in
dictment was bad on the face of it, as it was not a misdemeanor 
at common law to sell or to purchase an office like that of coast- 
waiter. But Lord Ellenborough, C. J. said that if that were to be 
made a question, it must be debated on a motion in arrest of judg
ment, or on a writ of error : but that, after reading the case of 
Rex v. Vaughan, (c) it would be very difficult to argue that the 
offence charged in the indictment was not a misdemeanor. And 
Grose, J, afterwards, in passing sentence, said that there could be 
no doubt but that the offence charged was clearly a misdemeanor 
at common law. (d)

The case of Rex v. Vaughan, cited by Lord Ellenborough, was 
an attempt only to bribe a cabinet minister and a member of the

(a) 1 Hawk. P. C. c. 67. s. 3. 5 Bac, (c) 4 Burr. 2494.
Abr. 191, Offices and Officers. (d) Rex v. Pullman and others, 3

(b) Stockwell v. North, Noy. 102. Campb. 229.
Moor 781. S.-C.
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privy council to give the defendant an office in the colonies, (e)
And in a case where the defendant, who was clerk to the agent 
for the French prisoners of war at Porchester Castle, took bribes 
in order to procure the exchange of some of them out of their 
turn, it appears to have been made the subject of an indictment. (/)

But it has been endeavoured to prevent the mischiefs of buying Statutes, 
and selling offices, by the enactments of several statutes.

The 12 Rich. 2. c. 2. enacted "that the chancellor, treasurer, ^Rich.Zc.z. 
“ keeper of the privy seal, steward of the king s house, the king s &c t0 be ’
“ chamberlain, clerk of the rolls, the justices of the one bench sworn that they 
“ and of the other, barons of the exchequer, and all other that 
“ shall be called to ordain, name or make, justices of the peace, giftj &Ci 
“ sheriffs, escheators, customers, comptrollers, or any other officer 
“ or minister of the king, shall be firmly sworn that they shall 
“ not ordain, name, or make, any of the above-mentioned officers 
“ for any gift or brokage, favour or affection ; nor that none 
“ which pursueth by himself, or by other, privily or openly, to be 
" in any manner of office, shall be put into the same office, or in 
“ any other, but that they make all such officers and ministers of 
“ the best and most lawful men, and sufficient to their estimation
“ and knowledge.” (S') , TT ,

The 4 Hen. 4. c. 5. ordained “that no sheriff shall let Ins 4 Hen. 4. c. o. 
“ bailiwick to farm to any man for the time that he occupieth

But a principal statute relating to this subject is the 5 & 6 Ed. 6. 5 & GEctG^c. 
c. 16.5 which, for the avoiding corruption which might thcreaitei se]iing offices 
happen in the officers, in places wherein there is requisite to be relating to the 
had the true administration of justice or services of trust, and to 
the intent that persons worthy and meet to be advanced should shaii forfe’itthe 
thereafter be preferred, enacts, that if any person bargain or sell office, and be 
any office, or deputation of office, or take any money or profit sudfof- 
directly or indirectly, or any promise, &c. bond, or any assur- fiee_ 
ance to receive any money, &c. for any office or deputation of 
office, or to the intent that any person should have, exercise, or 
enjoy, any office, or the deputation of any office, which office, or 
any part or parcel thereof, shall in anywise concern, the adminis
tration or execution of justice, or the receipt, controlment, or 
payment of the king’s treasure, rent, revenue, &c. or any the 
king’s customs, or the keeping the king’s towns, castles, &c. used 
for defence, or which shall concern any clerkship in any court of 
record where justice is ministered ; the offender shall not only 
forfeit all his right to such office or deputation of office, but also 
shall be adjudged a person disabled to have, occupy, or enjoy, 
such office or deputation. The statute further enacts that such 
bargains, sales, bonds, agreements, &c. shall be void ;(/i) and pro-

(e) 4 Burr. 2494. A criminal in- 
ornaation was granted against the 
eteudant for offering the Duke of 
uafton, then first lord of the trea
ty, the sum of 5000/. as a bribe to 
1| °iUre die reversion of the office of 
( ,e , °f the supreme court of the 

and ot Jamaica,

(/) Rex v. Beale, cited in Rex v. 
Gibbs, 1 East. R. 183.

(g) For the exposition of this sta
tute see the Earl of Macclesfield’s trial,. 
6 Sta. Tri. 477. 16 Howell s Sta. Tri.
767.

(h) Sect. 3.
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tute.
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vides that the act shall not extend to any office whereof any per
son shall be seised of any estate of inheritance, nor to any office 
of the keeping of any park, house, manor, garden, chase, or 
forest. (?') It provides also that all judgments given or things 
done by offenders, after the offence and before the offender shall 
be removed from the exercise of the office or deputation, shall be 
good and sufficient in law. And further, that the act shall not 
extend to be prejudicial or hurtful to any of the chief justices of 
the. King’s Bench or Common Pleas, or to any of the justices of 
assize ; but that they may do concerning any offices to be granted 
by them as they might have done before the making of this act.(A) 

It has been held that the offices of chancellor, registrar, and 
commissary in ecclesiastical courts, are within the meaning of this 
statute • (I) also the place of cofferer, (m) and that of surveyor of 
the. customs ; (n) and the place of customer of a port ; (o) and the 
offices of collector and supervisor of the excise ; (p) and in a writ 
01 error on a judgment in Ireland it was held clearly that the 
offices of clerk of the crown, and clerk of the peace, were within 
the statute, (q) But offices in fee have been held to be out of the 
statute ;(?•) and the sale of a bailiwick of a hundred is not within 
it, for such an office does not concern the administration of justice, 
nor is it^an office of trust, (s) It has also been adjudged that a 
seat in the six clerks’ office is not within the statute, being a mi
nisterial office only ; (t) and it was held that it did not extend to 
military officers, {u) nor to the purser of a ship, (iv) but this last 
decision was doubted ;(,r) and in a later case it was said by Lord 
Mansfield, that if the Lords of the Admiralty were to take money 
lor their warrant to appoint a person to be a purser, it would be 
criminal in the corrupter and corrupted, (y) It was decided also, 
that this statute did not extend to the plantations, (z) But with

(i) Sect. 4.
(7c) Sect. 5. The statute 6 Geo. 4. 

c. 89. authorized the purchase of the 
office of receiver and comptroller of 
the seal of the Court of King’s Bench 
and Common Pleas, and of the custos 
brevium of the Court of Common 
Pleas by the commissioners of the 
Treasury, for certain annuities ; and 
after the confirmation of the agree
ment by parliament the rights and in
terests of all persons claiming or enti
tled to claim under the letters patent 
mentioned in the act, are to cease and 
determine.

(!) 12 Co. 78. 3 Inst. 148. Cro.Jac. 
209. 1 Hawk. P. C. c. 67. s. 4.

(m) Sir Arthur Ingram’s case, 3 
Eiilst. 91. S C. Co. Lit. 234, where 
it is said that the king could not dis
pense with this statute by any von ob
stante-, and Cro.Jac. 395, S.C. is cited.

(n) 2 And. 55, 107.
(o) 1 II. Blac. 327.
(p) Paw v. Law, Cas. temp. Tall).

140 3 P. Wins. 391. S. C.
(») Macai-ty v. Wickford, Tria. 0G.

2. B. R. 5 Bac. Abr. 195. Offices and 
Officers (F). It was also held in this 
case, that the statute did not extend to 
Ireland. But see post, 49 Geo. 3. c.
126.

(»') Ellis v. Ruddle, 2 Lev. 151.
(s) Godbolt’s case, 4 Leon. 33. 4

Mod. 223. S. C. cited.
(/) Sparrow v. Reynold, Pascli. 26 

Car. 2. C. B. 5 Bac. Abr. 195. Offices 
and Officers (F).

(u) 1 Venn 98.
(w) 2 Vern. 308. C'a. temp. Tali). 

40. .
(.r) See ! H. Blac. 326., where U is 

said by Lord Loughborough, C. J > 
that the case in 2 Vern. is contrary 1° 
an evident principle of law.

(y) Purdy v. Stacy, 5 Burr.2698.
(*) Blaiikard v. Galdy, 4 Mod. 222. 

2 Salk. 411 2 Lord Raym. 1245. S.C- 
cited 2 Mod. 45. S. P. undetermined; 
and see 5 Bac. Abr. 195. Offices and 
Officers (F). But if the office, though 
in the plantations, had been granted 
under the great seal of Engmnd the 
sale of it would have been held crl"

1
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respect to military and naval commissions, and the different places 
io the public departments of government, the colonies or planta
tions, or in the appointment of the East India Company, altera
tions have been made by a recent statute which uill be presently
mentioned. m , ,, .

One who makes a contract for an office contrary to the purport
of this statute, is go far disabled to hold the same, that he cannot
at any time during his life be restored to a capacity oi holding it 
by any grant or dispensation whatever. («) .

With regard to the of an obice, it is held that where
an office is within the statute, and the salary is certam, if the 
principal make a deputation reserving a less sum out 
it is good : so, if the profits be uncertain, arising fiom kes, it&deputy is not to pay unless the profits arise to so much, am 
though a deputy by .his constitution is in place of his principal, 
yet he has no right to his fees, they stdl contmumg to be the 
principal's : so that, as to him, it is only reserving a part ot his 
own, and giving away the rest to another. But where the reserv- 
ation or agreement is not to pay out of the profits, but to pay ge
nerally a certain sura, it must be paid at all events; and a bond 
for performance of such agreement is void by the statute. ( )

But this statute has been much extended by the 49 Ceo. d. 
c. 126., which, after reciting it, enacts, " that all the provisions

"and to all places and employments, and to all deputations o 
" any such offices, commissions, places, or employments, in the 

respective departments or offices, or under the appointment 01
"superintendance and control of the lord high treasurer, orcom-
" missioners of the treasury, the secretary of state, the lords com- 
" missioners for executing the office of lord high admiral, the 
“ master general and principal officers of his Majesty s ordnance, 
" the commander in chief, the secretary at war, the paymaster- 
" general of his Majesty's forces, the commissioners for the affairs 
" of TWim the commissioners of the excise, the treasurer of the 
" navy, the commissioners of the navy, the commissioners 01 v1 
" tualling, the commissioners of transports, the commissary gene , 
" the storekeeper general, and also the principal officers of any other 
" public department or office of his Majesty s government m any 
" part of the united kingdom, or m any of his Majesty s dominions, 
" colonies, or plantations, which now belong or may aerea.ter oelong 
" to his Majesty ; and also to all offices, commissions, places, and
" eniployments helongingtooruiidcrtheappomtmentorcontroloi
" the East India company,(c) in as foil aud ampie a manner as u 

minai at common law. Sec the jndg» (») 5Bac. Abr 195.

(«) Hob. 75. Co. Lit. 23*. Cro.Car. Tudor. Comb 356. S. P.
361. Cro. Jac. 386. Ca.lemn. Talk. (c) By the 33 Geo. 3. c. 53. 6.66.
107. it was enaeicü that the making en en»
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An offender a- 
gainst this sta
tute can never 
afterwards 
hold the office. 
What deputa
tion of an of
fice is within 
the statute.

49 G. 3. c. 126. 
extends the 5 
& 6 Edw. 6. c. 
16. to Scotland 
and Ireland, to 
public offices 
in this country 
and in the co
lonies, and to 
offices under 
the East India 
Company.
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49 G. 3. c. 126. 
s. 3. Persons 
buying or sell
ing, or receiv
ing or paying 
money or re
wards for of
fices, guilty of 
misdemeanor.

49G.3. c. 126. 
s. 4. Persons 
receiving or 
paying money 
for soliciting 
or obtaining 
offices, and any 
négociations 
or pretended 
negotiations 
relating there
to, guilty of a 
misdemeanor.

O/" Bzfyôfg' Selling- O^ces. [%oo& i%.
“ the provisions of the said act were repeated, and made part of 

this 'let and the said act and this act shall be construed as one 
“ act, as if the same had been herein repeated and re-enacted/’ 
ff The third section of this statute enacts, “ that if any person or 

Prisons shall sell, or bargain for the sale of, or receive, have, or 
(( L^e any money, fee, gratuity, loan of money, reward, or profit, 

directly or indirectly, or any promise, agreement, covenant, 
^ contract, bond, or assurance ; or shall by any way, device, or 
“ means, contract or agree to receive or have any money, fee, 
“ gratuity, loan of money, reward, or profit, directly or indirectly ; 
“ and also if any person or persons shall purchase, or bargain for 
" the purchase of, or give or pay any money, fee, gratuity, loan 
" of money, reward, or profit, or make or enter into any promise, 
" agreement, covenant, contract, bond, or assurance to give or 
“ pay any money, fee, gratuity, loan of money, reward, or profit ; 

or shall by any ways, means, or device, contract or agree to 
°r any mon(;>b fee, gratuity, loan of money, reward or 

piofit, directly or indirectly, for any office, commission, place, 
or employment, specified or described in the said recited act 
(5 & 6 Edw. 6. c. 16.) or this act, or within the true intent or 
meaning of the said act, or this act, or for any deputation 

“ thereto, or for any part, parcel, or participation of the profits 
^ thereof, or for any appointment or nomination thereto, or resig

nation thereof, or for the consent or consents, or voice or voices 
“ °* any person or persons, to any such appointment, nomination, 

or resignation ; then and in every such case, every such person, 
and also every person who shall wilfully and knowingly aid, 
abet, or assist such person therein, shall be deemed and adjudged 
guilty of a misdemeanor.”
The fourth section enacts, “ that if any person or persons shall 
receive, have, or take, any money, fee, reward, or profit, di
rectly or indirectly, or take any promise, agreement, covenant, 
contract, bond, or assurance, or by any way, means, or device,

( contract or agree to receive or have any money, fee, gratuity, 
loan of money, reward or profit, directly or indirectly/for any 
interest, solicitation, petition, request, recommendation, or 

“ négociation whatever, made or to be made, or pretended to be 
“ made, or under any pretence of making, or causing or precur- 
" ing to be made, any mferesf, WfcWmn, re-

commendation, or négociation, in or about or in anywise touch- 
" ing, concerning, or relating to, any nomination, appointment, 

or deputation to, or resignation of, any such office, commission, 
place, or employment, as aforesaid, or under any pretence for 
using or having used any interest, solicitation, petition, request, 
re commendati on, or négociation, in or about any such nomina
tion, appointment, deputation, or resignation, or for the ob
taining or having obtained the consent or consents, or voice or 
voices, of any person or persons as aforesaid to such nomina-

ter in g into, or being a parly to any 
corrupt bargain or contract, for the 
giving up or obtaining, or in any other 
manner touching or concerning the 
trust and duty of any office or em

ployment under the crown, or the East 
India Company, by any British subject 
there resident, should be deemed a 
misdemeanor.
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tion, appointment, deputation, or resignation ; and also if any 
person or persons shall give or pay, or cause or procure to be 
given or paid, any money, fee, gratuity, loan of money, reward 
or profit, or make, or cause, or procure to he made, any pro
mise, agreement, covenant, contract, bond, or assurance, or by 
any way, means, or device, contract or agree, or give or pay, 
or cause or procure to be given or paid, any money, fee, gra
tuity, loan of money, reward, or profit, for any solicitation, 
petition, request, recommendation, or négociation whatever,

“ made or to be made, that shall in anywise touch, concern, or 
relate to any nomination, appointment, or deputation to, or 
resignation of, any such office, commission, place, or emp oy- 
ment as aforesaid," or for the obtaining or having cm tamed, m- 
rectly or indirectly, the consent or consents, or voice or voices, 
of any person or persons as aforesaid, to any such nomination, 
appointment, deputation, or resignation; and also if anyper- 
son or persons shall, for or in expectation of gain, fee, gratuity,

<c loan of money, reward, or profit, solicit, recommend, 01 nego- 
“ elate, in any" manner, for any person or persons, in any matter 

that shall in anywise touch, concern, or relate to, any such 
nomination, appointment, deputation, or resignation aforesaid, 
or for the obtaining, directly or indirectly, the consent or con- 
sents, or voice or voices, of any person or persons to any such 

" nomination, appointment, or deputation, or resignation atore- 
" said, then and in every such case every such person, and also 
" every person who shall wilfully and knowing y aid, abet or 
"assist, such person therein, shall be deemed and adjudged 
" guilty of a misdemeanor.”

By the fifth section of the ant, if any person shall open or keep 
any house or place for the soliciting or negociatmg any business 
relating to vacancies in offices, &c. in or under any puolic depart
ment, or to the sale or purchase of such offices, or appointment to 
them, or resignation, transfer, or exchange of them, such offender, 
and every person aiding or assisting therein, is guilty of a misde
meanor. And by the sixth section any person advertising any 
office, place, &c. or the name of any person as broker, &c. or 
printing any advertisement or proposal for such purposes, is liable
to a penalty of 50/. . . ,

There are, however, several exceptions from the provisions o 
this statute. It does not extend to commissions or appointments 
m the band of .gen/Wien pewsionerf, or in his Majesty s yeoman 
guard or in the Marshalsea, or the Court of the King s I -dace at 
Westminster : or to purchases and exchanges of commissions in 
hk Majesty's forces, at the regulated prices; or to any thmg 
done in relation thereto by authorised regimental agents not ad
vertising and not receiving money, &c. in that, bebali. (d) Lut 
officers receiving or paying, or agreeing to pay, more than the 
regulated prices, or paying agents for negociatmg, on conviction 
by a court martial, are to fori
cashiered, (e)

CC 

« 
it 
<c 
it .
<t

it
«

49 G. 3. c. 126. 
s. 5. Keeping 
any place for 
business relat
ing to such 
traffic in of
fices, a misde
meanor.
60/. penalty on
advertising,
&c.

Exceptions 
from this sta
tute of certain 
offices, and al
so of commis
sions in his 
Majesty’s 
forces at the 
prices regulat
ed by regi
mental agents.

■feit their commissions, and be

in the battle-axe guards in Ireland.(d) 49 Geo. 3, c. 126. s. 7. ; and the ...------- -- -- „ . .
beo. 3. c. 54. cxcepls purchases, &c. (.<-) 49 beo. 3. c. 126. s. 8. Am -

ot any commissions or appointments commission is.to be sold ; and halt me
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But persons 
selling com
missions for 
more than the 
regulated 
prices, are 
guilty of mis
demeanor. 
Further ex 
ceptions as to 
offices except
ed from 5 and 
6 Edw. 6. c. 
16. and as to 
offices legally 
saleable.

Deputations. 
49 Geo. 3. 
c. 126.

Annual pay
ments out of 
the fees to any 
person former
ly holding the 
office.

Right of ap
pointment 
when forfeited 
vests in the 
king.
Trial of 
offences 
committed 
abroad.

Punishment of 
misdemeanors 
in Scotland,

Of Bwymg- aW Offres [soon if-
And it is provided also, that every person who shall sell his 

commission in his Majesty’s forces, and not continue to hold any 
commission, and shall upon or in relation to such sale receive, 
directly or indirectly, any money, &c. beyond the regulated price 
of the commission sold, and every person who shall aid or assist 
such person therein, shall be guilty of a misdemeanor.

Ihis act contains further exceptions ; and provides, that it shall 
not extend to any office excepted from the 5 and 6Edw. 6. c. 16. 
or to any office which was legally saleable before the passing of 
this act, and in the gift of any person by virtue of any office of 
which such person is or shall be possessed under any patent or 
appointment for his life -, or to render invalid, or in any manner to 
affect, any promise, covenant, trust, &c. entered into or declared 
before the passing of this act, and which then was valid in law or 
equity. (/)

With respect to deputations to offices, it is enacted, that the act 
shad not extend to prevent or make void any deputation to any 
office, in any case in which it is lawful to appoint a deputy, or any 
agreement, &c. lawfully made in respect of any allowance or pay- 
ment to such principal or deputy respectively, out of the fees or 
profits of such office. (§•)

Annual reservations, charges, or payments, out of fees or pro
fits of any office, to any person who shall have held such office, in 
any commission, or appointment of any person succeeding to such 
office, and agreements, &c. for securing such reservations, charges, 
or payments, are also excepted : provided that the amount of the 
reservations, &c. and the circumstances and reasons under which 
they shall have been permitted, shall be stated in the commission 
or instrument of appointment of the successor. (A)

The statute contains an enactment, that when the right, estate, 
or interest, of any person shall be forfeited under any of its provi
sions, or the provisions of the 5 and 6 Edw. 6. c. 16. the riMit of 
such appointment shall vest in and belong to the king. (A) *

Offences against this act, or the 5 and 6 Edw. 6. c. 16. by any 
governor, lieutenant-governor, or person having the chief command, 
civil or military, in his Majesty’s dominions, colonies, or planta
tions, or his secretary, may be prosecuted and determined in the 
Court of King’s Bench at Westminster, in the same manner as any 
crime, &c. committed by any person holding a public employment 
abroad may be prosecuted under the provisions of the 42 Geo. 3. 
c. 85. (A)

It is enacted also, that any person who shall commit in Scotland 
any misdemeanor against this act shall be liable to he punished by 
fine and imprisonment, or by the one or the other of such punish
ments, as the judge or judges, before whom the offender shall be 
committed, may direct. (/)

produce, not exceeding 500/., to hepaid contains an exception as to the mas
ti) the informer, and the remainder to ters, six clerks, and examiners, of the 

*" ,l'“ ! chancery ill Ireland,tM after the death.go to the king.
Cf) III. S. 9.
(g) 49 Geo. 3.C. 126. s. 10. And see 

ante, 151.
(h) Id. S. 11. Thc twelfth section

&c. of the present possessors, 
(i) fd. S. 3.
(/») Id. S. 11.
(!) 49 Geo. 3, c. 126. s. 13.
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By the 49 Geo. 3. c. 118. s. 3. if any person give or promise any 

ofSce, place, or employment, upon any eayreM comfrocf or agree- Giving any
%e,;f to procure, or endeavour to procure, the return of any person o«ce &^
to serve in Parliament, the person returned shall vacate his seat, f ^se,. 
and be incapacitated to serve during that Parliament for the same 
place ; and the person receiving the ofhce, &%. shall forfeit it, be 
incapacitated for holding it, and shall forfeit 500.: andanyperson 
holding any ofhce under his Majesty, who shall give such ofhce, 
appointment, or place, upon any such express con rac or ab > ee 
nient, shall forfeit the sum of 1000/. (m)

(m) See this act more at length in the subsequent Chapter on p.
159, 160.
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CHAPTER THE SIXTEENTH.

OP BRIBERY.

Crne, Of I BRIBERY is the receiving or oprine any undue reward by or to 
1 LI> iVDL.BË.rson ju hatsBy# ^ whose ordinary profession or business 

I C -, t M 0 j ,ate* to. the administration of public justice, in order to influence 
|U Y ins behaviour m office, and incline him to act contrary to the known
lljU/vitr im-W t-tLunJliiLU1 honesty and integrity, (a) And it seems that this offence

be committed by any person in an official situation, who shall
of bis place/or or pro

jftvL ^ Cutn^-6*-

.. AVfti
6^2v\\ liiL /c***fc l+u. —

'■HimtKu.r ■ ■ r"---- ”* -“"'-‘'-«’v ui mo yiwc iur re warns or pro-
*- i v Jj mi.ses ' as 111 the case of one who was clerk to the agent for French 

^JK prisoners of war, and indicted for taking bribes in Wer to procure 
hnvkv fta, W f4Wthe exchange of some of them out of their turn, (b) And bribery 

< . . __ sometimes signffies the taking or giving of a reward for offices of a
^ public nature, (c) Corrupt and illegal practices in giving rewards 

lor joking promises, in order to procure votes in the elections of 
■ menibers to serve in Parliament, are also denominated bribery, and 
punishable by common law, and by statute, (d) And the attempt 
to influence persons serving as jurymen corruptly to one side by 
gifts or promises, (which, with other practices tending to influence 
a jury, will be considered in treating of the crime called em- 

(e) may be mentioned as a species of bribery.
The law abhors the least tendency to corruption ; mid noon the 

principle which has been already mentioned, of an attempt to com
mit even a misdemeanor, being itself a misdemeanor, (/) offemw# 
fo though unsuccessful, have in several cases been held to 
be criminal. Thus it is laid down generally, that if a party offers a 
bribe to a judge meaning to corrupt him in a case depending before 
ini, and the Judge takes it not ; yet this is an offence punishable 

by law in the party that offers it. (#) And it has been held to be 
a misdemeanor to attempt to bribe a cabinet minister, and a mem
ber of the privy council, to give the defendant an office in the 
colonies. (//) And an information was granted against a man for

Attempts to 
bribe.

(«) 3 Inst. 149. 1 Hawk. P. 0. c. 67. 
s. 2. 4 Iliac. Coin. 139.

. (*) Rex V. Beale, E. T. 38 Geo. 3. 
Cited in Rex v. Gibbs, 1 East. R. J83. 
and see Rex v. Vaughan, 4 Burr. 2494, 
ante, 14 8,149.

(c) 1 Hawk. P. c. c. 67. s. 3. As to 
this species of bribery, see the pre
ceding Chapter.

(d) It ex v. Pitt and another, 3 Burr.

1338. 2 Geo. 2. c. 24. 49 Geo. 3. c.
118.

(e) Pont, Chap. xxi.
(f) Ante, Book 1. Chap. ill. p. 45. 
(ff) 3 hist. 147. Rex v. Vaughan,

4 Burr. 2500. Ante, MS.
(h) Vaughan’s case, 4 Burr. 2494. 

ante, 148, and see Hex r. Tollman and 
others, 2 Campii. 229.



CHAP. XVI.J Of Bribery. 157

Promising money to a member of a corporation, to induce him to 
vote for the election of a mayor, (i) An information also appears 
to have been exhibited against a person for attempting by bribery 
to influence a juryman in giving his verdict. {k)

The statutes relating to the customs and excise impose penalties, & ^eo. 4.^ 
as well upon officers taking bribes as upon those who oiler them officers tak- 
The G Geo. 4. c. 108. s. 35. enacts, that if any officer of the eus- log bribes not 
toms, army, navy, or marines, duly authorized, and on full pay, ty -m reia_ 
or any other person employed by the commissioners of customs, t.km to the 
«hall make any collusive seizure, or shall deliver up, or agree to 
deliver up, or not to seize any vessel or boat, or any goot.s iiab.e person’s offer_ 
to forfeiture, or shall take any bribe, gratuity, recompence, or y bribes to 
reward, for the neglect or non-performance of bis duty, such ° J£eir 
officer, &c. shall forfeit 500/. and be incapable of serving ms juty, liable 
■^lajestv in any office whatever, civil or military: and every person to penalties, 
vdio shall give, or offer, or promise to give, any bribe, recompence, 
or reward to, or make any collusive agreement with, any such 
officer as aforesaid, to induce him in any way to neglect his duty, 
or to do, conceal, or connive at any act, whereby any of the pro
visions of any act of Parliament may be evaded, shall (whether 
the offer be accepted or performed or not,) forfeit five hundred
Pounds. (/)

Bribery at elections for members of parliament was always a 
crime at common law, and consequently punishable by indictment members „f 
°r information :(m) but in order to enforce the common law, and paruament. 
because it had not been found sufficient to prevent the evil, con
siderable penalties have been imposed upon this offence by differ
ent statutes. .

The 7 & 8 W. 3. c. 7- s. 4. enacts, that all contracte, promises, %% 
bonds, and securities to procure any return of any member to tracts, &c. to 
serve in parliament, or any thing relating thereunto, shall be void ; procure elec- 
ar>d that whoever makes or gives such contract, security, promise,
Cr bond, or any gift or reward, to procure a false or double return, -in^ them to 
shall forfeit three hundred pounds, (n) forfeit 300/.

The statute 2 Geo. 2. c. 24. s. 7- enacts, "that if any person 2Geo.2.c.24. 
2 vriio shall have, or claim to have, any right to vote in any elec- ^k;’ng ^oaey, 

c tion of any member to serve in parliament, shall ask, receive, &Ci for voting 
‘ or take any money or other reward, by way of gift, loan, oi or forbearing 
J other device, or agree or contract for any money, gift, office, p°r'g°nes’ pro.

employment, or other reward whatsoever, to give his vote, or cm-ing others 
' to refuse or forbear to give his vote in any such election ; or it to vote,orfoi-

bear to vote,
„ i  ---- ~ j ------------- -- - j x m - -, by any gift, & i

%y gift or reward, or by any promise, agreement, or security, forfeit 500/.
(c any person by himself or any person employed by him, shalPby byanyglft;&Ci

^ for any gift or reward, corrupt or procure any person or per- ^djedta- 
s°ns to give his or their vote or votes, or to forbear to give his

1377 ^^“Pton’s case, 2 Ld. Raym.

.Young’s case, cited in Rex v. 
ttlKgins, 2 East. R, 14. and 16.
2g soe also 6 Geo. 4. c. 106. s.

1 v-Pitt and another, 3 Burr.
do- hy Lord Mansfield, C. J.

(«) One-third to the king, one-third 
to the poor of the place concerned, 
and one-third to the informer, with 
his costs, to be recovered by action or 
information. But if it appears to be 
a void election, an action for this pe
nalty is not maintainable. 1 Hawk. 
P. C. c. 67. s. S. in the margin.
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in any elec
tion, arid to 
hold any office 
or franchise.

“ or their vote or votes in any such election, (a) such person so 
“ offending in any of the cases aforesaid, shall, for every such 
“ offence forfeit five hundred pounds.” And further, that such 
offender, after judgment against him in any action, or informa
tion, or summary action or prosecution, or being otherwise law
fully convicted thereof, shall for ever be disabled to vote in any 
election of any member to parliament, and to hold any office or 
franchise, as if such person was naturally dead.

The eighth section enacts, “that if any person offending against 
“ the act shall, within the space of twelve months next after such 
“ election, discover any other person or persons offending against 
“ this act, so that such person or persons so discovered be there- 
“ upon convicted, such person so discovering, and not having 
“ been before that time convicted of any offence against this act, 
“ shall be indemnified and discharged from all penalties and dis- 
“ abilities which he shall then have incurred by any offence against 
“ this act.” The eleventh section provides that no person shall 
be liable to any incapacity, disability, forfeiture, or penalty, unless 
a prosecution be commenced within two years after the incapacity, 
&c. shall be incurred, or, in case of a prosecution, the same be 
carried on without wilful delay.

It has been holden that, notwithstanding this statute, bribery 
awaS the cfm *n e^ec*^ons members to serve in parliament still remains a 
mori' law crime at common law ; that the Legislature never meant to take 

away the common law crime, but to add a penal action ; and that 
this appears by the words in the statute,—“ or being otherwise 
lawfully convicted thereof.” (o) And a conviction upon an in
formation granted by the Court of King's Bench is just the same 
as if the party had been convicted upon an indictment. (p) But 
as the offender will be equally liable to the penalties of the sta
tute, (ç) that court will not interpose by information until the two 
years are expired, in ordinary cases ; though there may possibly 
be particular cases, founded on particular reasons, where it may 
be right to grant informations before the expiration of the time 
limited for commencing the prosecution on the statute, (r) And 
in one case, where the defendant had been convicted of bribery, 
and the time for bringing the penal action was not expired, the 
court permitted him to enter into a recognizance to appear at the 
expiration of that time, (s)

2 G. 2. c. 24. 
s. 8. Offenders 
discovering 
others in 12 
months after 
the election 
indemnified.

Prosecutions 
must be with
in two years.

This statute

crime. But 
the Court of 
King’s Bench 
will rarely 
proceed by 
information.

(a) An action will lie though the 
party bribed docs not vote according 
to the bribe. Tulston v. Norton, 1 
Blac. R. 317. and Orme, 296, note.

(») I'" ex v. Pitt and another, 3 Burr. 
1335. S. C. 1 Blac. R. 380.

(V) Rex v. Pitt and another, 3 Burr. 
1339.

(?) Coombe v. Pitt, 1 Blac. R. 524.
(r) Rexu.Pitt & another, SBurr.l 340.
(s) Rex v. Heydon, 3 Burr. 1359. 

But where that time had expired, the 
Court held that the circumstance of 
the witness, by whose evidence the 
defendant was convicted of bribery,

being under prosecution for perjury, 
was no ground for postponing the 
judgment. Rex v. Haydon, 3 Burr. 
1387. S. C. 1 Blac. R. 404. And the 
Court refused to stay judgment upon 
the postea where they were moved to 
do so on the ground that the defendant 
had made a discovery of another per
son offending against the statute, who 
had been convicted on his (the de
fendant’s) evidence. Pugh v. Curgen- 
ven, 3 Wits. 35. And see the cases 
collected in 1 Hawk. P. C. c. 67. s. 10. 
note (4) where see also as to the Court 
of King’s Bench granting a new trial.
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Where a friend of the candidate gave an elector five guineas to 

vote, and took from him a note for that sum, but at the same time 
gave a counter note to deliver up the first note when the elector 
had voted, it was held to be an absolute gift and bribery within 
%e act, although the elector voted for the opposite party, (f) And 
faying a wager with the voter that he does not vote for a particu
lar candidate is also bribery within the act. (id) In an action upon 
this statute it has been held, that, before the time of election, any 
one is a candidate for whom a vote is asked and that it is not 
competent to the defendant to dispute a man s right of voting 
when he has asked him for his vote ; it being immaterial whether the 
voter bribed had a right to vote or not, if he claimed to have such 
right, (w) It seems that a declaration upon this statute must 
state what the bribe was, and specify that the defendant toc.i 
tftoney or some other particular species of reward ; and wheie it 
stated generally "that the defendant did receive a gf/% or reward, 
in the disjunctive, it was held bad, and that the defect might be 
taken advantage of in arrest of judgment, the charge being or a 
Criminal nature, (x) _ _

As to the person who shall be considered as a discoverer within 
the eighth section of the statute, so as to be indemnified from 
its penalties, it has been decided that the circumstance of a party 
having been, within the limited time, a plaintiff in an action on 
the statute, and having prosecuted it to judgment, does not prove 
him to have been the first discoverer. Lord Mansfield, C. J. ob
served that the Court had not said, nor would say, that a plaintiff 
c<*nnot be the discoverer; but that the act does not, make him so, 
or consider him as the discoverer ; and that as the plaintiff could 
not be the witness himself in the action, some other person must 
have been the witness ; it was not therefore to be presumed, 
without any evidence of it, that the plaintiff in the action was the 
first discoverer, (y) And where one person procured another to 
make an affidavit of facts amounting to bribery, and then prose- 
pate d a third person upon those facts to conviction and judgment, 
h Was held that the person making the affidavit was the disco
rrer. (z) With respect to what shall be deemed a convic
tion within this section, it has been held that a verdict will 
n10t be sufficient, and that there must be a judgment ; but 
khat when the judgment is obtained it will relate, for the Pm“ 
P°se of the indemnity, to the time when the discovery was first 
0la<Ie. (a) . .

A recent statute, 49 Geo. 3. c. 118. reciting that the giving 
ffioney, &c. in order to procure the return of a member to l arlia- 
fiient, if not given to or for the use of some person having a right,

Construction 
of the statute.

Who shall be 
deemed a dis
coverer within 
the eighth 
section of the 
2 Geo. 2. c. 24. 
so as to be 
indemnified.

49 Geo. 3. 
c. 118. s. 1. 
imposes pe
nalties on per-

l i!) Sulston v. Norton, 3 Burr. 1235. 
&ae. Rep. 317.

( JU>,1 Hawk. P. C. c. 67. s. 10. note 
I ’/rpi'1» LI oft 552. and referring also 

Allen v. Hearne, 1 T. R. 56. where 
_1('Vagcr between two voters, with re- 
h,fCl lo G vent of an election, laid

( ioie the poll began, was held to be

illegal.
(m>) Combe v. Pitt, 1 Blac. R. 523.
(x) Davy v. Baker, 5 Burr. 2471.
(y) Curgenven v. Cuming, 4 Burr. 

2504.
(%) Si hi y v. Cuming, 4 Burr. 2464. 
(a) Sutton v. Bishop, 1 Blac. B. 

665.
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receivin^mo*' or c^aîm^nê" to have a right, to act as returning officer, or to vote 
ney,'&c? to° at the election, is not bribery within the former statute, (2 Geo. 2. 
procure the c. 24.) enacts, that if any person shall give, or cause to be given, 
member to * d^ctiy or indirectly, or promise, or agree to give, any money, 
Parliament, or reward, upon any engagement or agreement that" the per-
though such son to whom to whose use, or on whose behalf, such gift or pro-

mise shall be made, shall by himself, or by any other at his request 
or command, procure, or endeavour to procure, the return of any 
person to Parliament for any place, he shall, if not returned him
self to Parliament for such place, for every such gift or promise 
forfeit one thousand pounds ; and if returned, and having given, or 
promised to give, or knowing of and consenting to such gifts or 
promises, shall be disabled and incapacitated to serve in that Par
liament for such place, and shall be as if he had never been re
turned or elected a member of Parliament. And it enacts also, 
that any person who shall receive or accept of by himself, or by 
any other, to his use or on his behalf, any such money, gift, 
or reward, or any promise upon any such engagement, con
tract, or agreement, shall forfeit the value and amount of such 
money, gift, or reward, over and above the sum of five hundred 
pounds, (b)

The third section of this statute enacts, that if any person
shall by himself, or by any other, give or procure to be given,

ties upon per- or promise to give or procure to be given, any office, place,
sons giving or employment, upon any express contract or agreement that
offices!&c!?by the person to whom, or to whose use, or on whose behalf, such 
way of bribes gift or promise shall be made, shall by himself, or by any other at 
to procure the pis request or command, procure, or endeavour to procure, the 
members to return ot any person to Parliament lor any place, such person so
Parliament. returned, and so having given or procured to be given, or so pro

mised to give or procure to be given, or knowing of and consent
ing to such gift or promise upon any such express contract or 
agreement, shall be disabled and incapacitated to serve in that 
Parliament for such place, and be deemed no member of Parlia
ment, and as if he had never been returned; and any person who 
shall receive or accept of by himself or by any other, to his use or 
on his behalf, any such office, place, or employment, upon such 
express contract or agreement, shall forfeit such office, &c. and be 
incapacitated for holding the same, and shall forfeit five hundred 
pounds. And it further enacts, that any person holding any office 
under his Majesty, who shall give such office, appointment, or 
place, upon any such express contract or agreement that 
the person to whom, or for whose use, such office, &c. shall 
have been given, shall so procure, or endeavour to procure, the 
return of any person to Parliament, shall forfeit one thousand 
pounds.

49 Geo. 3. c. The fourth section of the statute enacts, that no person shall 
118.s.4. limits be liable to any forfeiture or penalty imposed by the act, unless

some prosecution, action, or suit for the offence committed, shall
_ (&) S. 1. The second section pro- to or by any person, for any legal ex- 

vides that the act shall not extend to pense "bona fide incurred at or con- 
any money paid, or agreed to he paid, corning any election.
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‘)e actually and legally commenced against such person within two 
years next after the offence committed, and unless such person 
shall be arrested, summoned, or otherwise served with the writ or 
process within the same space of time, so as such arrest, summons,
°r service, shall not be prevented by such person absconding or 
withdrawing out of the jurisdiction of the court ; and in case of 
any prosecution, suit, or process,-the same shall be proceeded in 
an(l carried on without any wilful delay.

VOL. I.
M



CHAPTER THE SEVENTEENTH.

53 Geo. 3. 
c. 89. s. 1. 
directs the 
course in 
which election 
writs shall he 
forwarded hy 
the messenger 
of the great 
seal, and 
through the 
post office.

53 Geo. 3. c. 
89. s. 2 and 3.

OF NEGLECTING OR DELAYING TO DELIVER ELECTION WRITS.

The statute 53 Geo. 3. c. 89. was passed for the purpose of effect
ing the more expeditious and regular conveyance of writs for the 
election of members to serve in Parliament. It enacts, that the 
messenger, or pursuivant of the great seal, or his deputy, shall, 
after the receipt of such writs, forthwith carry such of them as shall 
be directed to the sheriffs of London or Middlesex, to the respective 
officers of such sheriffs, and the other writs to the general post 
office in London, and there deliver them to the postmaster general 
for the time being, or to such other person as the postmaster shall 
depute to receive the same (which deputation the postmaster is 
thereby required to make), who on receipt thereof shall give an 
acknowledgment in writing, expressing therein the time of deli
very, and shall keep a duplicate of such acknowledgment signed by 
the parties respectively to whom and by whom the same shall be so 
delivered ; and that the postmaster or his deputy shall dispatch all 
such writs free of postage by the first post or mail, after the receipt 
thereof, under covers directed to the proper officers, to whom the 
said writs shall be respectively directed, accompanied with proper 
directions to the postmaster or deputy postmaster of the place, or 
nearest to the place where such officers shall hold their office, re
quiring such postmaster or deputy forthwith to carry such writs 
respectively to such office, and to deliver them there to the officers 
to whom they shall be respectively directed, or their deputies, who 
are required to give to such postmaster or deputy a memorandum 
in writing, acknowledging the receipt of every such writ, and set
ting forth the day and the hour the same was delivered by such 
postmaster or deputy, which memorandum shall also be signed by 
such postmaster or deputy, who are required to transmit the same 
by the first or second post afterwards to the postmaster general or 
his deputy at the general post office in London, who are required 
to make an entry thereof in a proper book for that purpose, and to 
file the memorandum along with the duplicate of the said acknow
ledgment, signed by the messenger, to the intent that the same 
may he inspected or produced upon all proper occasions by any 
person interested in such elections, (a)

The statute, after directing that all persons to whom the writs 
for the election of members to parliament ought to be and are 

(a) 53 Geo. 3, c. 89. s. 1.
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usually directed, shall, within a month, send to the postmasters 
general an account of the places where they shall hold their offices, 
and so from time to time, as often as such places shall be changed ; 
:ir|d of the post town nearest to such offices ; or in case any such 
office shall be in London, Westminster, or Southwark, or within 
uve miles thereof, shall send such account to the messenger of the 
great seal ; (6) proceeds to enact, that after the death of the then 
messenger of the great seal the allowances of mileage shall cease, 
except an allowance of two guineas on each writ for the election of 
a member on any vacancy, and of fifty pounds on the calling of a 
new Parliament, (c) And it further enacts, that whereas the mes- 
senger of the great seal and his deputy have from time to time 
received certain other fees for the conveyance and upon the deli
very of these writs, such fees shall cease from the passing of the 
act ; and that neither the messenger nor his deputy, nor any other 
Person, shall receive or take any fee, reward, or gratuity whatso- 
ever5 for the conveyance or delivery of any such writ. (</)
£( Phe sixth section of the statute then enacts, “ that every person 
t( concerned in the transmitting or delivery of any such writ as 
(( ‘doresaid who shall wilfully neglect or delay to deliver or trans- 
C( mit any such writ, or accept any fee, or do any other matter or 
(t thing in violation of this act, shall be guilty of a misdemeanor, 
([ apd may upon any conviction upon any indictment or informa- 
Ci fioii in his Majesty’s Court of King’s Bench be fined and impri

soned at the discretion of the Court for such misdemeanor.”
. Offences committed in Scotland may be punished by a fine or 
imprisonment, as the Judge before whom the offender shall be 
tl'"led and convicted may direct, (e)

W 53 Geo. 3. c. 89. s. 2 and 3. senger an annual allowance for his life
y ) Id. s. 4. of 520/. in compensation for these fees.

Ill » ht s. 5. And the section fur- (e) Id. s. 7. 
er Proceeds to give to the then mes-

Persons to 
whom such 
writs are 
usually di
rected must 
give an ac
count of the 
places of their 
offices.
S. 4 and 5. 
Mileage and 
other fees abo
lished, except 
two guineas 
on a vacancy, 
and 501. on a 
new Parlia
ment.

53 Geo. 3. c. 89. 
s. 6. Persons 
acting in vio
lation of the 
act guilty of a 
misdemeanor.



164

5 Geo. 4.0,113.

Sect. 9. 
Dealing in 
slaves on the 
high seas, &c. 
to be deemed 
piracy, felony, 
and robbery, 
and punished 
with death.

CHAPTER THE EIGHTEENTH.

OF DEALING IN SLAVES.

The statute 5 Geo. 4. c. 113. repeals ail the acts and enactments 
relating to the slave trade, and the abolition thereof, and the export
ation or importation of slaves, except so far as they have repealed 
any prior acts or enactments, or may have been acted upon, or 
may be expressly confirmed by the present act. It then enacts, 
that it shall not be lawful (except in such special cases as are 
thereinafter mentioned) to deal in slaves, or to remove, import, 
ship, tranship, &c. any persons as slaves, or to fit out, employ, &c. 
any vessels in order to accomplish such unlawful objects, or to lend 
money, &c. or to become guarantee, &c. for agents in relation to 
such objects, or in any other manner to engage, directly or indi
rectly, therein, as a partner, agent, or otherwise ; or to ship, &c. 
any money, goods, or effects, to be employed in accomplishing any 
of these unlawful objects ; or to command, or embark on board, or 
contract for commanding, or embarking on board, any vessel, &c- 
in any capacity, knowing that such vessel, &c. is employed, or in
tended to be employed, in such unlawful objects; or to insure, or 
contract for insuring, any slaves, or other property, employed, or 
intended to be employed, in accomplishing any of these unlawful 
objects, (a) Pecuniary penalties and forfeitures are then imposed 
upon persons offending, by engaging in such unlawful objects. (&) 
And the statute then proceeds to subject certain offenders to punish
ments of a more serious nature.

The ninth section enacts, “ that if any subject or subjects of bis 
“ Majesty, or any person or persons residing, or being within any 
“ of the dominions, forts, settlements, factories, or territories, now 
“ or hereafter belonging to his Majesty, or being in his Majesty S 
“ occupation or possession, or under the government of the United 
“ Company of merchants of England trading to the East Indies, 
“ shall, except in such cases as are in and by this act permitted, 
“ after the first day of January, one thousand eight hundred and 
“ twenty-five, upon the high seas, or in any haven, river, creek, °r 
“ place, where the admiral has jurisdiction, knowingly and wilfully 
“ carry away, convey, or remove, or aid or assist in carrying away, 
“ conveying or removing, any person or persons as a slave or 
“ slaves, or for the purpose of his, her, or their being imported, °r

(«) S. 2. (J) S. 3, 4, 5, 6, 7, S.
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‘‘ brought as a slave or slaves, into any island, colony, country, 

territory, or place whatsoever, or for the purpose of his, her, or 
their being sold, transferred, used, or dealt with, as a slave or 

‘ slaves ; or shall after the said first day of January, 1825, except in 
' such cases as are in and by this act permitted, upon the high 
' seas, or within the jurisdiction aforesaid, knowingly and wilfully 

(( ship, embark, receive, detain, or confine, or assist in shipping, 
‘ embarking, receiving, detaining, or confining on board any ship, 
‘ vessel, or boat, any person or persons, for the purpose of his, 
‘ her, or their being carried away, conveyed, or removed, as a 

£] slave or slaves, or for the purpose of his, her, or their being 
t( imported or brought, as a slave or slaves, into any island, colony, 
(( country, territory, or place whatsoever, or for the purpose of his, 
t( her, or their being sold, transferred, used, or dealt with, as a 
(( slave or slaves, then, and in every such case, the person or per- 
(( sons so offending shall be deemed and adjudged guilty of piracy, 
(( felony, and robbery, and being convicted thereof shall suffer 
t£ death, without benefit of clergy, and loss of lands, goods, and 

chattels, as pirates, felons, and robbers upon the seas, ought to 
c suffer.”

The 10th section

165

as
any persons shall deal or trade in, 

contract for the dealim

enacts, “ that (except in such special cases
are in and by this act permitted, or otherwise provided for) if

transfer,
purchase, sell,

or trading-
barter, or 
purchase,

sale, barter, or transfer, of slaves, or persons intended to be dealt 
With as slaves, or shall, otherwise than as aforesaid, carry away 
or remove, or contract for the carrying away or removing of
slaves, or other persons, as or in order to their being dealt with 

" us slaves, or shall import or bring, or contract for the importing 
££ or bringing, into any place whatsoever, slaves or other persons, 
C( as or in order to their being dealt with as slaves ; or shall, other- 
(c wise than as aforesaid, ship, tranship, embark, receive, detain, or 
C( confine on board, or contract for the shipping, transhipping, 
(( embarking, receiving, detaining, or confining on board of any 
£c s'bp, vessel, or boat, slaves or other persons, for the purpose of 
<£ fbeir being carried away or removed, as or in order to their being 
C( cjealt with as slaves, or shall ship, tranship, embark, receive, 
(£ detain, or confine on board, or contract for the shipping, tran- 
t, dipping, embarking, receiving, detaining, or confining on board 
(£ °f any ship, vessel, or boat, slaves, or other persons, for the pur- 
C( P°se of their being imported, or brought into any place what- 
1( ®°ever, as or in order to their being dealt with as slaves ; or shall 
<c °ut, man, navigate, equip, dispatch, use, employ, let, or take 
cc to freight, or on hire, or contract for the fitting out, manning, 
<c Navigating, equipping, dispatching, using, employing, letting, or 
<c jibing to freight, or on hire, any ship, vessel, or boat, in order 
(c ^ accomplish any of the objects," or the contracts in relation to 
C[ Y16 objects, which objects and contracts have hereinbefore been 
cc declared unlawful ; or shall knowingly and wilfully lend or ad- 
cc Tance? or become security for the loan or advance, or contract 
ceîur fhe lending or advancing, or becoming security for the loan 
« advance of money, goods, or effects, employed, or to be em

ployed, in accomplishing any of the objects, or the contracts in

Sect. 10. 
Dealing in 
slaves, or ex
porting or im
porting them, 
or shipping 
them for such 
purposes, or 
embarking 
capital in the 
slave trade, or 
guaranteeing 
slave adven
tures, or ship
ping goods, 
&c. to be so 
employed, or 
serving on 
board slave 
ships, or in
suring slave 
adventures, or 
forging instru
ments relating 
to the slave 
laws, made 
felony punish
able by trans
portation, &c.
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Sect. 11. 
Seamen, &c. 
serving on 
board such 
ships guilty 
of a misde
meanor.

Of Dealing in Slaves. [book n-
“ relation to the objects, which objects and contracts have herein- 
“ before been declared unlawful ; or shall knowingly and wilfully 
“ become guarantee or security, or contract for the becoming gua- 
“ rantee or security for agents employed, or to be employed, in 
“ accomplishing any of the objects, or the contracts in relation to 
“ the objects, which objects and contracts have hereinbefore been 
“ declared unlawful, or in any other manner to engage, or to con- 
“ tract to engage, directly or indirectly therein, as a partner, agent, 
“ or otherwise, or shall knowingly and wilfully ship, tranship, lade, 
“ receive, or put on board, or contract for the shipping, tranship- 
“ ping, lading, receiving, or putting on board of any ship, vessel, 
“ or boat, money, goods, or effects, to be employed in accomplish- 
“ ing any of the objects, or the contracts in relation to the objects, 
“ which objects and contracts have hereinbefore been declared 
“ unlawful ; or shall take the charge or command, or navigate, or 
“ enter and embark on board, or contract for the taking the charge 
“ or command, or for the navigating, or entering and embarking on 
“ board of any ship, vessel, or boat, as captain, master, mate, sur- 
“ geon, or supercargo, knowing that such ship, vessel, or boat, is 
“ actually employed, or is in the same voyage, or upon the same 
“ occasion, in respect of which they shall so take the charge or 
“ command, or navigate, or enter and embark, or contract so to do 
“ as aforesaid, intended to be employed in accomplishing any of 
“ the objects, or the contracts in relation to the objects, which 
“ objects and contracts have hereinbefore been declared unlawful 
“ or shall knowingly and wilfully insure, or contract for the in- 
“ suring of any slaves, or any property, or other subject matter 
“ engaged or employed in accomplishing any of the objects, or the 
“ contracts in relation to the objects, which objects and contracts 
“ have hereinbefore been declared unlawful ; or shall wilfully and 
“ fraudulently forge or counterfeit any certificate, certificate of 
“ valuation, sentence, or decree of condemnation or restitution, 
“ copy of sentence, or decree of condemnation or restitution, or 
“ any receipt (such receipts being required by this act), or any 
“ part of such certificate, certificate of valuation, sentence or 
“ decree of condemnation or restitution, copy of sentence or decree 
“ of condemnation or restitution, or receipt as aforesaid ; or shall 
“ knowingly and wilfully utter or publish the same, knowing it to 
“ be forged or counterfeited, with intent to defraud his Majesty? 
“ his heirs or successors, or any other person or persons what- 
“ soever, or any body politic or corporate; then and in every such 
“ case, the person or persons so offending, and their procurers, 
“ counsellors, aiders, and abettors, shall be, and are hereby de- 
“ dared to be, felons, and shall he transported beyond seas, for a 
“ term not exceeding fourteen years, or shall be confined and kept 
“ to hard labour for a term not exceeding five years, nor less than 
“ three years, at the discretion of the Court, before whom such 
“ offender or offenders shall be tried and convicted.”

The 11th section enacts, “ that (except in such special cases, 
“ or for such special purposes as are in and by this act expressly 
“permitted,) if any persons shall enter and embark on board, or 
“ contract for the entering and embarking on board of any ship, 
“ vessel, or boat, as petty officer, seaman, marine, or servant, or
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“ in any other capacity not hereinbefore specifically mentioned,
“ knowing that such ship, vessel, or boat, is actually employed,
“ or is in the same voyage, or upon the same occasion, in respect 
“ of which they shall so enter and embark on board, or contract 
<c so to do as aforesaid intended to be employed in accomplishing 
“ any of the objects, or the contracts in relation to the objects,
41 which objects and contracts have hereinbefore been declared 
“ unlawful; then and in every such case the persons so offending,
“ and their procurers, counsellors, aiders, and abettors, shall be,
<c and they are hereby declared to be guilty 01 a misdemeanor 
“ only, and shall be punished by imprisonment for a term not
u exceeding two years.” .

The 12th section enacts, “ that nothing in this act contained, provides 
4C making piracies, felonies, robberies, and misdemeanors, 01 the to sue fol, pe_
“ several offences aforesaid, shall be construed to repeal, annul, or naities in the 
<c alter the provisions and enactments in this act also contained,
“ imposing forfeitures and penalties, or either of them, upon. the 
“ same offences, or to repeal, annul, or alter, the remedies given 
<c for the recovery thereof : but that the said provisions and enact- 
tc ments, imposing forfeitures and penalties, shall in all respects 
‘c be deemed and taken to be in full force ; it being the true intent 
“ and meaning of this act, that the right and privilege heretofore 
“ exercised of suing in vice-admiralty courts for the forfeitures or 
11 penalties, shall remain in full force and effect as before the pass- 
Ct ing of this act; and the jurisdiction of the said vice-admiralty 
“ courts in all cases of forfeitures and penalties imposed by this 
<c act is hereby established, given, ratified, and confirmed.

It is then provided, that nothing contained in the act shall Proviso for 
prevent any persons from dealing or trading in, &c. any slaves or 
slave, lawfully being within any island, colony, &c. belonging to, belonging to 
or in the possession of his Majesty, in case such dealing or trading, his majesty, if 
&c. shall be made and entered into with the true intent and pur- 
pose of employing or working such slaves or slave within the 
same island, colony, &c. in which they, he, or she, may lawfully 
be at the time of the making or entering into any such dealing, 
trading, &c. (a) And it is also provided, that nothing contained 
in the act shall prevent any person from carrying away, or 
removing by land or coastwise, or from contracting for the so 
carrying away or removing any slaves, lawfully being in any part 
°f any island, colony, &c. belonging to or in the possession of his 
blajesty, to any other part of the same island, colony, &c.
’ revision is also made for the removal of slaves from one island 
to another, for the purpose of cultivating the proprietor s estates, 
v' 11 vt’v two or more islands are comprised in the same colonial 
government. (6) And the act also authorizes the removal of 
slaves under particular circumstances ; (c) and enacts as to the 
manner in which captured slaves shall be disposed of. (d)
. By a subsequent section it is enacted, that if any person offend- S. 40. Petty 
% as a petty officer, seaman, marine, or servant, against any of 
the provisions of the act, shall, within two years after the offence or servants, 
committed, give information on oath before any competent magis- having of

fa) s. 13. (c) S. 15, 16, 17, 18, 19, 20, 21.
fa) s. 14. (4 S. 22, 32.
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of the act.
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trate, against any owner or part-owner, or any captain, master, 
mate, surgeon, or supercargo, of any ship or vessel, who shall 
have committed any offence against this act, and shall give evi
dence on oath against such owner, &c. before any magistrate or 
court before whom such offender may be tried ; or if such person 
so offending shall give information to any of his Majesty’s ambas
sadors, ministers, &e. or other agents, so that any person owning" 
such ship or vessel, or navigating or taking charge of the same, 
as captain, master, mate, surgeon, or supercargo, may be appre
hended, such person so giving information and evidence, shall 
not be liable to any of the pains or penalties under the act, in
curred in respect of his offence ; and his Majesty’s ambassadors, 
ministers, &c. are required to receive any such information, and to 
transmit the particulars thereof without delay, to one of his Ma
jesty s principal secretaries of state, and to transmit copies of the 
same to the commanders of his Majesty’s ships or vessels, then 
being in such port or place.

1 The 48th section enacts, that all offences against this act which 
snail be committed in any country, territory, or place, other than 
the united kingdom, or on the high seas, or in any port, sea, 
creek, or place, where the admiral has jurisdiction, and which shall 
be prosecuted as piracies, felonies, robberies, or misdemeanors, shall 
and may be enquired of, either according to the ordinary course of 
law, and the provisions of the 28 H. 8. c. 15. or according to the 
provisions of the 33 H. 8. c. 23. or according to the provisions of 
the 11 and 12 W. 3. c. 7- or according to the provisions of the 46 
Geo. o. c. 54.; (e) and that all persons convicted of any of the 
said offences, to be enquired of, tried, and determined, under and 
by virtue of any commission to be made or issued, according to 
the directions of the said act of the 46 Geo. 3. shall be subject 
and liable to, and shall suffer all such and the same pains, penal
ties, and forfeitures, as by this act, or any law or laws now in 
force, persons convicted of the same respectively would be subject 
and liable to, in case the same were respectively enquired of 
tried, and determined, and adjudged, within this realm, by virtue 
of any commission made according to the directions of the statute 
28 H. 8. c. 15.

A subsequent section enacts, that all offences against this act, 
which shall be committed in any place where the admiralty has 
not jurisdiction, and not being within the local jurisdiction of any 
ordinary court of a British colony, &c. competent to try such of
fence, may be enquired of, tried, &c. under and by virtue of any 
commission to be issued, according to the directions of the 46 G.
3. c. 54.

It is then further enacted, that all offences committed against 
„llsT act maY be enquired of, tried, determined, and dealt with, as 
it the same had been respectively committed within the body of
the county of Middlesex.

(e) Ante, 110.



169

CHAPTER THE NINETEENTH.

OF FORESTALLING, REGRATING, AND INGROSSINO, AND OF 

MONOPOLIES.

Every practice or device by act, conspiracy, words, or news, to 
enhance the price of victuals or other merchandize, has been held 
to be unlawful; as being prejudicial to trade and commerce, and 
injurious to the public in general, (a) Practices of this kind come 
nuder the notion of forestalling ; which anciently comprehended, 
111 its signification, regrating and ingrossing, and all other offences 
°f the like nature. (6) Spreading false rumours, buying things in 
the market before the accustomed hour, or buying and selling 
again the same thing in the same market, are offences of this 
kind, (c) Also if a person within the realm buy any merchandize 
in gross, and sell the same again in gross, it has been considered 
to be an offence of this nature, on the ground that the price must 
ke thereby enhanced, as each person through whose hands it 
Passed would endeavour to make his profit of it. (d) So the bare 
^grossing of a whole commodity, with an intent to sell it at an 
^reasonable price, is an offence indictable at the common law ; 
f°_r if such practices were allowed, a rich man might ingross into 
kis hands a whole commodity, and then sell it at what price he 
should think fit. (e) And so jealous is the common law of all 
practices of this kind that it has been held contrary to law to sell 
c°ru in the sheaf ; upon the supposition that by such means the 
ruarket might be in effect forestalled. (/)

The offences of forestalling, regrating, and ingrossing were for 
^ considerable period prohibited by statutes ; and chiefly by the 
% & 4 Edw. 6. c. 21. and 5 & 6 Edw. 6. c. 14. : (g) but the bene- 
. rial tendency of such statutes was doubted ; and at length by the 

Geo. 3. c. 71. they were repealed, (A) as being detrimental
(«) 3 Inst. 196. 3 Bar. Abr. 261. 

■pG') 3 Inst. 195. 3 Bar. Abr. 261.

1 Hawk. P. C. c. 80. s. 1. 
pWS lust. 196. 3 Bac. Abr. 261.
a 1 Hawk. P. C. c. 80.
! Hut it was held that any iner
bi' •’ Aether subject or foreigner, 
.LlnS'?S victuals or any other mev- 

11(1126 iato the realm, may sell it

in gross. 3 Inst. 196.
(e) ! Hawk. P. C. c. 80. s. 3. 3 Inst. 

196.
(f) 3 Inst. 197. 3 Bac. Abr. 261. 

Forestalling (A).
(g) Altered by 5 E!iz. c. 5. s. 13. 

5 Eliz. c. 12. and 13 Eliz. c. 25. s. 13.
(/;) The acts repealed are 3 & 4 

Edw. 6. c. 21. 5 & 6 Edw. 6. c. 14. 
3 Phil. & Mar. c. 3. 5 Eliz. c. 5. 15 
Car. 2. c. 8. and so much of 5 Ann.

Nature of 
these offences.

The statutes 
on this sub
ject now re
pealed.
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The offences 
are still pu
nishable at 
common law.

Parliamentary 
exposition of a 

forestaller.

Of a regrator.

to the supply of the labouring and manufacturing poor of the 
kingdom.

It lias been sometimes contended that forestalling, regrating, 
and ingrossing, were punishable only by the provisions of these 
statutes : (i) but that doctrine has not been admitted, and they 
still continue offences at common law; (k) though their precise 
extent and definition at the present day may perhaps admit of 
some doubt. There is not much to be found in the books con
cerning the common law upon this subject ; and from the time of 
the 5 & 6 Edw. 6. c. 14. prosecutions for offences of this nature 
were probably found to be framed with more facility and certainty 
upon the statute than upon the common law. That statute, it 
has been observed, is now repealed : but as it particularly describes 
the offences of forestalling, regrating, and ingrossing, it may be of 
use to refer to it as containing a parliamentary exposition of the 
respective terms denoting the several particular offences. (/)

The first section enacted that whosoever should buy or cause 
to be bought any merchandize, victual, or any other thing what
soever, coming by land or by water toward any market or fair, to 
be sold in the same, or coming toward any city, port, haven, 
creek, or road, from any parts beyond the sea, to be sold ; or 
make any bargain, contract, or promise, for the having or buying 
the same or any part thereof, so coming as aforesaid, before the 
said merchandize, victuals, or other things, should be in the 
market, fair, city, port, haven, creek, or road, ready to be sold ; 
or should make any motion by word, letter, message, or other
wise, to any person, for the enhancing of the price, or dearer 
selling of any thing above mentioned ; or else dissuade, move, or 
stir, any person coming to the market or fair, to abstain or for
bear to bring or convey any of the things above rehearsed to any 
market, fair, city, port, haven, creek, or road, to be sold as afore
said—should be taken to be a forestaller. (rn)

The second section enacted that whosoever should by any means 
regrate, obtain, or get into his hands or possession,‘in a fair or 
market, any corn, wine, fish, butter, cheese, candles, tallow, sheep, 
lambs, calves, swine, pigs, geese, capons, hens, chickens, pigeons, 
conies, or other dead victual whatsoever, that should be brought 
to any fair or market to be sold, and should sell the same again in 
any fair or market hoi den or kept in the same place, or in any 
other fair or market within four miles thereof—should be taken to
be a regrator. (n)
c. 34. as relates to butchers selling 
cattle alive or dead, in London or 
Westminster, or within ten miles 
thereof; and all the acts made for 
the better enforcement of the same.

(i) Rex v. Maynard, Cro. Car. 231. 
Rex v. Waddington, 1 East. R. 153. 

(k) 1 Hawk. P. C. c. 80. s. 15.
(') 1 Hawk. c. 80. s. 15. 2 Burn’s 

Just. Forestalling, &c. p. 482, 483. 
4 Blac. Com. 158.

(m) Forestalling (forestœllan orfore- 
station) in the English Saxon signified) 
properly to market before the public,

or to prevent the public market; and 
metaphorically, to intercept in gene
ral; and seemeth derived from fore, 
which is the same as before, and stalle, 
a standing place or department, from 
whence sprang the ancient word stal
lage, which signifieth money paid for 
erecting a stall or stand for the sell
ing of goods in a fair or market- 
2 Burn’s Just. 481. Forestalling, &c.

(ro) Regrator is said to be derived 
from the French word regratemenU 
for huckstery. 3 Inst. 195.
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The third section enacted, that whosoever should ingross or Of an ingrosser. 

get into his hands by buying, contracting, or promise taking, 
other than by demise, grant, or lease of land or tithe, any corn 
growing in the fields, or any other corn or grain, butter, cheese, 
fish, or other dead victuals whatsoever, to the intent to sell the 
tame again, should be taken to be an ingrosser. (o)

It has been suggested, that at the present day it would pro- Common law 
bably beholden that no offence is committed, unless the conduct 
of the party manifests an intent to raise the price of provisions ; 
as the mere transfer of a purchase in the market where it is made, 
the buying articles before they arrive at a public market, or the 
purchasing of a large quantity of a particular article, can scarcely 
be regarded as in themselves necessarily injurious to the com
munity. (p) And that many cases may occur in which a most 
laudable motive may exist for buying up large quantities ol the 
same commodity. (q) It is stated also, that in one case the coin 
were equally divided on the question, whether regrating is an 
indictable offence at common law : (r) and that it seems there- 
fore, at all times, to be safer to charge in the indictment, that the 
acts complained of were done with an evil design to raise the 
price of the article in question, (s)

In a case which occurred in the year 1800, and m which the mddmgton’s 
defendant was charged by an information, filed against him y ^ec"ing”he 
leave of the court, with divers acts committed with the intent of price of hops, 
enhancing the price of hops, the law relating to foresWlmg, re- 
grating, and ingrossing, was much considered. Ihe defendant 
being a merchant of credit and affluence in Kent, and having a 
stock of hops hi hand, went to the cityoffFbrc&sfer lor the pur
pose of speculating how he could enhance the price of that com- 
modity. And for that purpose he declared to the sellers, that 
hops were too cheap, and to the hop planters, that they had not a 
fair price for their hops : and in order that his speculation of 
raising the price of a falling market might not be defeated, he con- 
tracted for one-fifth of the produce of fPbrce&feM/hre and 
fordshire when he had a stock in hand, and admitted that he did 
Hot want to purchase. For this conduct the information was 
filed against him, containing many counts, (t) upon which he was

(o) The vendee cannot sell again in 
gross, for then he is an ingrosser, ac
cording to the nature of the word, 
fi,r that he buy in gross and sell in 
gross. 3 Inst. 195.

(p) 2 Chit. Crim. Law, 528, in the
notes ; referring to Smith’s Wealth of 
Nations, 2 Voi. 309. and the Index, 
fit. “ Labour.” *

(?) 2 Chit. Crini. Law, ibid, referring 
to the arguments, &c. in 14 East. 406. 
15 East. 511.

(r) Rex v. ltushby, Mil. T. 40 Geo. 
3- 2 Chit. Crim. Law, 536, note (r) and 
b28, in the notes.

(«) 2 Chit. Crim. Law, 528, in the 
notes.

M There were nine counts; the 1st, 
charging the defendant with spreading

rumours, with intent to enhance the 
price of hops, in the hearing of hop- 
planters, dealers, and others, that the 
stock of hops was nearly exhausted, 
and that there would he a scarcity of 
hops, Sic., with intent to induce them 
not to bring their hops to market for 
sale for a long time, and thereby 
o-reatly to enhance the price; 2d, With 
spreading such rumours generally, 
with intent to enhance the price of 
hops; 3d, With endeavouring to en
hance the price, by persuading divers 
dealers, &c. not to take their hops to 
market, and to abstain from selling 
for a long time; 4th, With ingrossing 
large quantities of hops, by buying 
from many particular persons, by 
name, certain quantities, with intent
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convicted generally; and upon his being brought up to receive 
judgment, the questions as to his having committed any offence at 
all, and as to the nature of that offence, if any had been committed, 
were discussed by permission of the court, though not urged re
gularly in the form of a motion in arrest of judgment. 

nrleTfo^the 0n }?eh;df of the defendant it was contended, that the facts 
defendant. charged against him never constituted any offence, even previous 

to the statute 12 Geo. 3. c. 71.; but that if they did, the offences 
stated in each count, and all others ejusdem, generis, were done 
away by that statute, which went to repeal, not merely the par
ticular acts of parliament therein enumerated, but the whole system 
of laws respecting forestalling, regrating, and ingrossing. And 
the resolutions of the committee of the House of Commons, to 
whom it was referred to make a report upon these laws, were 
relied upon, as shewing that it was the intention of the Legis
lature to do them away altogether. The defendant's counsel also 
ui.ged, that an ingrossing must be of some commodity which con
stitutes victuals, and that hogs were no victuals : and they also 
took objections to the particular form of the counts of the in
formation ; and amongst others, that there was no quantity speci
fied on the face of the information out of which the defendant 
pui chased the hops, whereas this should have appeared ; ingross- 
mg being a relative term, and meaning the getting either the 
whole of aby commodity, or at least so much of it as to prevent 
others from supplying their wants in the common course of trade ; 
and that the quantity ingros se d ought to have been so much as 
would have affected the consumption of the whole kingdom 

LWKenyon'a Lord Kenyon, in delivering his opinion, said, that it co^dd not 
be denied, but that our law books declare practices of the sort 
with which the defendant was charged to be offences at common 
law; that he was perfectly satisfied that the common law re- 
mained in force with respect to offences of this nature- and that 
in considering whether that was intended to be done away by the 
act of the 12 Geo 3 he could not regard the resolutions entered 
on the journals of the Commons house of Parliament, but must 
look to the statute-book ; and that there he found nothing which 
trenched upon what he had said, but only a repeal uncertain 
statutes, upon none of which that prosecution was founded, but 
upon the common law. With respect to the objection that hops 
were no victuals, he observed, that if they were become a neces
sary ingredient, though only for preserving the common drink of 
the people, they must be deemed a necessary of life and a victual, 
tne ingrossing of which, or committing any undue practices to 
enhance the price to the public, is an offence at common law. [u)
to resell the same for an unreasonable 
profit, and thereby to enhance the 
price; nth, Ad idem, stating the par
ticular contracts; 6th, With getting 
into Ins hands large quantities, by con
tracting with various persons for the 
purchase, with intent to prevent the 
same being brought to market, and to 
resell at an unreasonable profit, and 
thereby greatly to enhance the price;

7th, With buying like quantities with 
like intent; 8th, With buying like 
quantities with intent to resell at exor
bitant profit, and thereby greatly to 
enhance the price; 9th, With unlaw- 
fuliy ingrossing, by buying large quan
tities with like iutent. The defendant 
was convicted generally upon this in
formation.

(m) It appears that hops and malt
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And as to the objection that the quantity purchased could not 
constitute the offence of ingrossing unless it bore such a propor
tion to the consumption of the whole kingdom as would affect 
the general price, his Lordship said, that the objection was new to 
him': but that if the opinions of Lord Mansfield, Mr. Justice 
JJeMMwom, and Mr. Justice fWer, were deserving of attention, 
there was as little in that objection as in the rest. That he well 
remembered an information moved for before them against certain 
persons, for conspiring to monopolize or raise the price of all the 
salt at Droitwich : and that they had no doubt of its constituting 
an offence, although it was not pretended that these persons had 
endeavoured to ingross all or any considerable part of the salt in 
the kingdom.

After referring to the conflict of political opinion upon the sub
ject of these laws, Lord Kenyon proceeded thus :—“ But without 
“ attending to disputed points, let us state fairly what this case 
“ really is, and then see if it be possible to doubt whether the 
“ defendant has been guilty of any offence. Here is a person 
“ going into the market, who deals in a certain commodity, If 
“ he went there for the purpose of making his purchases in the 
“ fair course of dealing, with a view of afterwards dispersing the 
“ commodity which he collected, in proportion to the wants and 
“ convenience of the public, whatever profit accrues to him from 
“ the transaction, no blame is imputable to him. On the contrary.
" if the whole of his conduct shews plainly that he did not make 
" his purchases in the market with this view, but that his traffic 
“ there was carried on with a view to enhance the price oi the 
" commodity, to deprive the people of their ordinary subsistence,
“ or else to compel them to purchase it at an exorbitant price,
" who can deny that this is an offence of the greatest magni- 
“ tu de.” (w)

The same defendant had been also tried upon an indictment Second ewe 
Which, in substance, charged him chiefly with mgrosm?# a large 
quantity of hops in Kent, by buying them from various persons grossing hops, 
by forehand bargains and otherwise, at a certain price, with intent 
to resell them at an unreasonable profit, or an exorbitant price, {x)
Were held not to be within the mean- 
h'g of the statute 6 and 6 Edw. 6. 
c- 14. any more than apples, cherries, 
&c. (1 Hawk. P. C. c. 80. s. 2Ò.) but 
file statute 9 Ann. c. 12. s. 24. must 
"We altered the law with respect to 
hops, as it prohibited common brewers, 
Under a penalty, from using any other 
bitter than hops in brewing beer : and 
the ground on which salt was held to 
be a victual within the meaning of 
. at statute was not only because it 
Is necessary of itself for the food and 
«ealih of man, but also because it 
seasons and makes wholesome beef, 
Pork, &c. 3 Inst. 195. The monopo- 
izing of salt is clearly an offence at 

eon,mon law. Vide Lord Kenyon’s 
judgment in Rex v. Waddington, 1 
East.R. 157.

(w) Rex v. Waddington, Hil. T. 41 
Geo. 3. 1 East. R. 143.

(,r) The indictment consisted of ten 
counts : 1st. For ingrossing hops of 
divers persons by name, with intent 
to resell at an unreasonable profit, 
and thereby enhance the price ; 2d, 
For ingrossing hops then growing, by 
forehand bargains, with like intent ; 
3d, For buying large quantities of 
hops of divers persons mentioned, 
with intent to prevent their being 
brought to market, and to resell them 
at an unreasonable profit, and thereby 
enhance the price ; 4th, For buying 
all the growth of hops in several pa
rishes by forehand bargains, with the 
like intent ; 5th, For buying hops of 
divers persons named, with the same 
intent as in the first count ; 6tli, For
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lt appeared from the report, that the principal part of the evi
dence related to the forehand bargains made by the defendant 
with different planters for their growing crop of hops ; a practice, 
however, which appeared to have prevailed for a considerable 
period of time in Kent, and without which so'me of the witnesses 
stated, that, in their judgment, the cultivation of this plant, the 
expense of which was exceedingly heavy, could not be generally 
carried on. There was also evidence of the defendant’s having 
bought up very large quantities of the commodity to an unusual 
amount, and by making unusual advances of money ; and that he 
had held out language of inducement to other persons dealing in 
the same article, to withhold their stock from the market, with a 
view to a rise in the price. (//)

On the part of the defendant, the long existence of the practice 
of making forehand bargains for hops was insisted upon as afford
ing some argument for their legality ; and that at any rate it 
could not be considered as ingrossing to have made forehand bar
gains for 258 acres out of 30,000 acres in cultivation of the same 
article in the county of Kent alone. But Grose, J., in passing 
sentence upon the defendant, adverted to what had been said in 
the former prosecution, and stated that the particular offence of 
ingrossing still remained an offence at common law, and was cal
culated to create an artificial scarcity where none existed in reality, 
and to aggravate that calamity where it did exist, (z)

Indictment. An indictment for ingrossing a great quantity of fish, geese, 
and duclis, without specifying the quantity of each, has been held 
to be bad. [a) And an indictment for ingrossing magnam quanti
tatem straminis et fœni was quashed for not mentioning how 
many loads of each, (b)

Punishment. It is said, that by an ancient statute the offender was to be 
grievously amerced for the first offence ; for the second to be con
demned to the pillory ; for the third to be imprisoned ; and for 
the fourth, to be compelled to abjure the vili. And there seems 
to be no doubt but that, at this day, all offenders of this kind are 
liable to a fine and imprisonment, answerable to the heinousness 
of their offence, upon an indictment at common law. (c)

Of Monopo- Monopolies are much the same offence in other branches of 
trade that ingrossing is in provisions : being a licence or privilege 
allowed by the king for the sole buying and selling, making, work-

buying all the growth of hops on cer
tain lauds in certain parishes, hy fore
hand bargains, with intent to resell at 
an unreasonable price, and thereby to 
enhance the price ; 7th, For endea
vouring to enhance the price of hops 
by persuading hop owners not to sell, 
&c. 8th, For ingrossing, by buying 
large quantities of persons unknown, 
with intent to resell at an exorbitant 
profit ; 9th, Buying large quantities 
with the like intent ; 10th, For buying 
hops then growing, with intent to re
sell at an exorbitant price and lucre. 
The defendant was tried before lord 
Kenyon, who thought the evidence

sufficient to go to the jury upon all 
the counts ; and the jury found a ge
neral verdict against the defendant.

(y) This last-mentioned evidence 
applied to the 7th count ; the only one 
the proof of which was afterwards con
tested, but without effect, at the bar.

(z) Rex v. Waddington, Hil. T. 41
Geo. 3. 1 East. Rep. 167.

(а) Rex v. Gilbert, 1 East. Rep. 583.
(б) Anon- Cro. Car. 381. And see 

2 Hawk. P. C. c. 25. s. 74. Rex v. 
Gibbs, 1 Str. 497. Rex v. Foster, 1 
Lord Raym. 475.

(c) 1 Hawk. P. C. c. 80. s. 5.
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iug, or using of any thing whatsoever ; whereby the subject in 
general is restrained from that liberty of manufacturing or trading 
which he had before, (d) They are said to differ only in this,— 
that monopoly is by patent from the king, ingrossing by the act 
of the subject, between party and party ; and have been consi
dered as both equally injurious to trades and the freedom of the 
subject, and therefore equally restrained by the common law. (e) 
By the common law, therefore, those who are guilty of this offence 
‘ti'e subject to fine and imprisonment, the offence being malum in 
Se, and contrary to the ancient and fundamental laws of the king
dom ; and it is said that there are precedents of prosecutions of 
this kind in former days. (/) And all grants of this kind, relat
ing to any known trade, are void by the common law. (g1)

But, notwithstanding their illegality, monopolies had been car
ried to an enormous height during the reign of Queen Elizabeth ; 
the evil was, however, in a great measure remedied by the statute 
21 Jac. 1. c. 3., which declares them to be contrary to law, and 
void ; (except as to patents not exceeding the grant of fourteen 
years, to the authors of new inventions ; and except also patents 
concerning printing, saltpetre, gunpowder, great ordnance, and 
shot,) and monopolists are punished with the forfeiture of treble 
damages and double costs to those whom they attempt to dis
turb. (h)

It is worthy of observation, that, as our laws on the one hand 
carefully protect the people from the arts of those who would un
duly raise the price of the comforts and necessaries of life ; so, on 
the other, they protect the fair trader from impositions which may 
have the effect of unduly lowering the price of the article in which 
he deals. Thus, the abatement by undue means of the price of 
our native commodities is punishable by fine and ransom : (Ï) and 
a case is mentioned where certain persons came to Coteswold, and 
said, in deceit of the people, that there were such wars beyond the 
seas that wool could not pass or be carried beyond sea, whereby 
the price of wools was abated ; and presentment thereof being 
toade, the defendants, having appeared, were, upon their confes
sion, put to fine and ransom. (/«)

('*) 4 Bla. Com. 158. 3 Inst. 181.
(e) Skin. 169.
(/) 3 Inst. 181. 2 Inst. 47, 61. 4

”ac- Ab. 764. Monopoly (A) note (6). 
fe) 1 Hawk. P. C. c. 79. s. 1.
Q>) Sect. 4, And see further upon

the subject of monopolies, 1 Hawk. 
P. C. c. 79. 4 Bac. Abr. Monopoly.

(i) 3 Inst. 196., referring to 23 Ed. 3. 
c. 6. 13 Rich. 2. c. 8. Inter leges
Ethclstani, c. 12.

(k) 3 Inst. 196.

The undue a- 
batement of 
the price of our 
native com
modities is pu
nishable.
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CHAPTER THE TWENTIETH.

OF MAINTENANCE AND CHAMPERTY, AND OF BUYING AND SELLINO 

PRETENDED TITLES.

Maintenance. I. Maintenance seems to signify an unlawful taking in hand or 
upholding of quarrels or sides, to the disturbance or hindrance of 
common right. This may be where a person assists another in 
his pretensions to lands, by taking or holding the possession of 
them for him by force or subtilty, or where a person stirs up 
quarrels and suits in relation to matters wherein he is in no way 
concerned; (a) or it may be where a person officiously inter
meddles in a suit depending in a court of justice, and in no way 
belonging to him, by assisting either party with money, or other
wise, in the prosecution or defence of such suit. (b) Where there 
is no contract to have part of the thing in suit, the party so inter
meddling is said to be guilty of maintenance generally ; but if the 
party stipulate to have part of the thing in suit, his offence is 
called champerty.(c)

Instances of As to maintenance, it is laid down, that whoever assists another
maintenance, with money to carry on his cause, as by retaining one to be of 

counsel for him, or otherwise bearing him out in the whole or 
part of the expense of the suit, may properly be said to be guilty 
of an act of maintenance, (d) It has been said that no one can be 
guilty of maintenance in respect of any money given by him to 
another for the purposes of an intended suit, before any suit is 
actually commenced ; but it should seem that this, if not strictly

(a) Co. Lit. 368 b. 2 Inst. 208, 212, 
213. 1 Hawk. P. C. c. 83. s. 1, 2. 4
Bac.Ab.488. Maintenance. This kind 
of maintenance is called in the books 
ruralis, in distinction to another sort 
carried on in courts of justice, and 
therefore called curialis. It is punish
able at the king’s suit by hue and im
prisonment, whether the matter in dis
pute any way depended in plea or not ; 
but is said not to be actionable.

(*) 1 Hawk. P. C. c. 83. s. 3. 4Eac. 
Abr. 488. Maintenance. 4 Bla. Com. 
134. This kind of maintenance is 
called curialis. See ante, note (a).

(c) Co. Lit. 368. I Hawk. P. C. c. 
S3, s. 3. The abuse of legal proceed

ings by oppressive combinations to 
carry them into effect is observed by 
Mr. Hume to have speedily appeared 
upon the establishment of the laws in 
the time of Edward I. He says,—“ in- 
“ stead of their former associations for 
“ robbery and violence, men entered 
“ into formal combinations to support 
“each other in lawsuits ; and it was 
“ found requisite to check this iniquity 
“ by act of parliament.” 2 Hume 320, 
referring to the statute of Conspira
tors.—Edw. I.

(d) 1 Hawk. P. C. c. 83. s. 4., and 
the numerous authorities cited in the 
margin.
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Maintenance, must be equally criminal at common law. (e) And 
a person may be as much guilty of maintenance for supporting 
another after judgment, as for doing it while the plea is pending,
. ecause the party grieved may be thereby discouraged from briim- 
lng a writ of error or attaint. (/)

It has also been said, that lie who by his friendship or interest 
faves a person that expense in his cause which he might otherwise 
„ e put to, or gives, or but endeavours to give, any other kind of 
assistance to a party in the management of his suit, is guilty of 
Maintenance, (g) And it has been said also, that he who gives 
any public countenance to another in relation to such suit will 
conie under the like notion ; as if a person of great power and 
interest says publicly that he will spend a sum of money on one 

or ^la*' 16 Mill give a sum of money to labour the jury, 
Mther in truth he spend any thing or not; or where such a 

Person comes to the bar with one of the parties, and stands by 
j.Jl|i while his cause is tried, whether he says any thing or not; 
J11 such practices not only tend to discourage the other party from 
going on with his cause, but also to intimidate juries from doing 

leir.duty. (/z) . But it seems that a bare promise to maintain ano- 
lei is not in itself maintenance, unless it be either in respect of 
®. power of the person who makes it, or of the public manner in - 

i lch it is made, (i) And it seems clear, that a man is in no 
danger of being guilty of an act of maintenance, by giving another 
Hendly advice as to his proper remedy at law, or as to the coun

cilor or attorney likely to do his business most effectually. (k)
But there are many acts, in the nature of maintenance, which 

become justifiable from the circumstances under which they are 
t!°.ru:- _ They may be justifiable, 1. in respect of an interest in the 
nuig in variance; 2. in respect of kindred or affinity; 3. in respect 

other relations, as that of lord and tenant, master and servant;
• M respect of charity ; 5. in respect of the profession of the law. 

in tVee™S cl-ear that not 0111y those who have an actual interest 
he thing in variance, as those who have a reversion expectant

(A) t Bac. Al). 490. Maintenance, “ carious, and not altogether useless, 
it j" ! Hawk. P. C. C.S3. s. 12. where “ to see how the doctrine of main- 
the Sai°* that if it plainly appear that “ tenance has from time to time been 
d6sjCaoney was given merely with a “ received in Westminster Hall. At 
def^n to assist in the prosecution or “ one time, not only he who laid out 
ter,eilc<: °f ail intended suit, which af- “ money to assist another in his cause, 
cannik *S aclllahy brought, surely it “ but he that by his friendship or in- 
in |j'ot hut be as great a misdemeanor “ terest saved him an expense that he 
cr;n ? ]lature 0* the thing and equally “ would otherwise be put to, was held 
ticy a‘a at common law as if the mo- “ guilty of maintenance. Nay, if lie 
U,Qnt er® given after the commence- “officiously gave evidence, it was 
Itiay 0t the suit; though perhaps it “ maintenance; so that he must have 
ilotion° c11 st.r*ctness come under the “ had a subpoena, or suppressed the 

(f) , Dmamtenauce. “ truth. That such doctrine, repug-
Bac ai ,awk- P. C. c. 83. s. 13. 4 “ nant to every honest feeling of the

(zr) R.‘ . " Maintenance (A). “ human heart, should be laid aside,
&c. i tt°- , • Maintenance, 7, 14, 17, “ must be expected.”
<lu. how f, fi C- c," 83‘ s- 5’ e- But (ft) 1 Hawk. P. C. c. S3, s. 7. 4 Eac. 
at the „ Iar 1118 would be acted upon Ah. 489. Maintenance (A).
«lent day ’ and see the judg- (z) 1 Hawk. P. C. c. 83. s. 8.
4 T. fi Ari, ’ 111 Master v. Miller, (k) Ibid. s. 9, 4 Bac. Ah. 489. Main-

Voj d4°" w lcre he says-. “ It is tenance (A),

When justifi
able.

In respect of 
an interest in 
the thing in 
variance.
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on an estate-tail, or a lease for life or years, &c. but also those 
who have a bare contingency of an interest in the lands in ques
tion, which possibly may never come in esse, and even those who 
by the act of God have the immediate possibility of such an 
interest, as heirs apparent, or the husbands of such heirs, thoug1 
it be in the power of others to bar them, may lawfully maintain 
another in an action concerning such lands : and if a plaintiff m 
an action of trespass alien the lands, the alienee may produce evi
dence to prove that the inheritance at the time of the action, was 
in the plaintiff, because the title is now become his own. (Z) Also 
he who is bound to warrant lands may lawfully maintain the 
tenant in the defence of his title, bc'cause he is bound to render 
other lands to the value of those that shall be evicted. And he 
who has an equitable interest in lands or goods, or even in a chose 
in action, as a cestui que trust, or a vendee of lands, &c., or an 
assignee of a bond for a good consideration, may lawfully maintain 
a suit concerning the thing in which he has such an equity, (w) 
And wherever any persons claim a common interest in the same 
thing, as in a way, churchyard, or common, &c. by the same title, 
they^ may maintain one another in a suit concerning such thing- 
And a man’s bail may take care to have his appearance recorded - 
but, as some say, they cannot safely intermeddle further, (n) 

Whoever is of kin, or godfather to either of the parties, or 
related by any kind of affinity still continuing, may lawfully stant 
by at the bar and counsel him, and pray another to be of counse 
for him; but cannot lawfully lay out his money in the cause, unless 
he be either father, or son, or heir apparent, to the party, or hus
band of such an heiress, (o)

Much of the law relating to the maintenance which a lord may 
give to his tenant would hardly be applicable at the present time, 

tenant^ master It seems to have been the better opinion that the lord might jus - 
and servant, tify laying out his own money in defence of his tenant’s title, 

where the lands were originally derived from the lord, but that he 
could not maintain the tenant in respect of lands not holden of
himself, (p) - . f

With respect td the maintenance which a master may give to 
his servant, it has been held that he may go along with him, or 
his domestic chaplain, to retain counsel; also he may pray one to 
be of counsel for him, and may go with him, and stand with hwb 
and aid him at the trial, but ought not to speak in court in favour 
of his cause : also it is said, that if the servant be arrested, the 
master may assist him with money to keep him from prison, tha 
he may have the benefit of his service ; but he cannot safely lay, 
out money for the servant in a real action, unless he have some o 
his wages in his hands ; but those, with the servant s consent, re 
may safely disburse, (q) And a servant cannot lawfully lay 011 
any of his own money to assist the master in his suit, (r)

1 Hawk. P- C-

In respect of 
kindred or 
affinity.

In respect of 
tile relation 
of lord and

(!) 4 Bac. Abr. 490, Maintenance 
(B). 1 Hawk, P. C. c. 83. s. 14, 15, &c.

(m) Id. Ibid, and see the judgment 
of Buller, J. in Master v. Miller, 4 
T. R. 340. et sequ.

('n) 1 Hawk. P. C. c. 83. s. 24, 25. 
4 Bac. Abr. 490. Maintenance (B).

(o) 4 Bac. Abr. 491. 
c. 83. s. 26.

(p) 1 Hawk. P. C. c. 83. s. 29. .
(q) Bro. Maint. 44, 52. 1 HaWk- 

P. C. c. 83. S.31, 32, 33.
(r) 1 Hawk. id. s. 34.
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Any one may lawfully give money to a poor man to enable him 

to carry on his suit : and any one may safely go with a foreigner, 
who cannot speak English, to a counsellor and inform him of his 
Ca-se. (s)

A counsellor, having received his fee, may lawfully set forth his 
client’s cause to the best advantage; but can no more justify 
giving him money to maintain his suit, or threatening a juror, than 
any other person. An attorney also, when specially retained, may 
lawfully prosecute or defend an action, and lay out his own money 

the suit: but an attorney who maintains another is not jus
tified by a general retainer to prosecute for him in all causes.

■)r can an attorney lawfully carry on a cause for another at his 
own expense, with a promise never to expect repayment ; and it 
ls_ said to be questionable whether solicitors, who are no attor- 
']cs, can, in any case, lawfully lay out their own money in ano
ther's cause. {£)

But no counsellor or attorney can justify using any deceitful 
Practice in maintenance of a client’s cause ; and they will be 
lable to be punished for misdemeanors in this respect by the 

common law, and also by the statute Westm. 1. c. 29. (u) In the 
construction of this statute it hath been holden that all fraud and 
alsehood, tending to impose upon or abuse the justice of the 
lng’s courts, are within the purview of it ; as if an attorney sue 

out an habere facias seisinam, falsely reciting a recovery where 
here was none, and by colour thereof put the supposed te- 

11 :'nt in the action out of his freehold. Also it is an offence 
"ntliin the statute to bring a prœcipe against a poor man having 
Uothing in the land, on purpose to oust the true tenant, or to 
Procure an attorney to appear for a man, and confess a judgment 

thont any warrant ; or to plead a false plea, known to be utterly 
groundless, and invented merely to delay justice and to abuse the 
°urt. f.r) In most of these cases the court would probably grant 
U attachment against the offender on motion, (y)
. L Champerty is a species of maintenance, being a bargain 
}Jf a plaintiff or defendant campum partire, to divide the land or 
,ler matter sued for between them, if they prevail at law; 

Q hereupon the champertor is to carry on the party’s suit at his 
j ,VÇn expense, (s) Little is to be met with in modern books upon 
,ls subject: but the statutes, and resolutions upon their con- 
ruction, may be shortly noticed.

Cc 11'e statute Westminster 1. (3 Edw. 1.) c. 25. enacts, that “ no 
tt cheers of the king, by themselves, nor by others, shall main
te | U pleas, suits, or matters, hanging in the king’s courts, for 
tt w]ds, tenements, or other things, for to have part or profit 
cc j'llereof, by covenant made between them ; and he that doth shall 

e Punished at the king’s pleasure.” By the courts mentioned
Jijfj ®r°- Maint. 14. 4 Bac. Abr. 491. 
s. 3Qefance (B) 4. 1 Hawk. P. C. c. 83.

37.
49* V?st- 564. 4 Bac. Abr. 491,
c. 8'Ma,ntenance (B) 5. 1 Hawk. P. C. 

29, SO.
irl'ibjZ n^;215- Bac. Abr. and Hawk. 

• The statute enacts that the

offender shall be imprisoned for a 
year and a day, and shall not plead 
again if he be a pleader.

(a-) 2 Inst. 215. Dy. 362. 1 Hawk. 
P. C. c. 83. s. 33, et sequ.

(y) 4 Bac. Abr. 492, Maintenance in
the margin.

N 2
(s) 4 Blac. Com. 135.
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In respect of 
charity.

In respect of 
the profession 
of the law.

Champerty.

Westm.l. c.25. 
No officer, &c. 
shall maintain 
pleas for 
lands, &c. to 
have part 
thereof.
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Westm.2. c.49. 
Certain offi
cers not to re
ceive any 
church, land, 
&c. so long as 
the thing is in 
plea.

Extended by 
28 Edw. 1,
c. II.

in tliis statute it has been held that courts of record only are 
intended; and it has also been held that under the word covenant 
all kinds of promises and contracts of this kind are included ; tha 
maintenance in personal actions, to have part of the debt ot 
damages, is as much within the statute as maintenance in real 
actions for a part of the land ; and that though a grant of rent out 
of other lands is not within the statute, yet the statute applies to 
a grant of rent out of the lands in question; but that a grant ot 
part of a thing in suit, made in consideration of a precedent debt, 
is not within its meaning, (a) The maintenance of a tenant or 
defendant is as much within the meaning of the statute as the 
maintenance of a demandant or plaintiff. And it has been holden 
not to be material whether he who brings a writ of champerty 
did in truth suffer any damage by it, or whether the plea wherein 
it is alleged be determined or not. (b)

The statute Westminster 2. (13 Edw. 1.) c. 49. enacts, that 
“ the chancellor, treasurer, justices, nor any of the king’s council? 
“ no clerk of the chancery, nor of the exchequer, nor of any 
“ justice or other officer, nor any of the king’s house, clerk ne lay? 
“ shall not receive any church, nor advowson of a church, land, 
“ nor tenement, in fee, by gift, nor by purchase, nor to farm, nd 
“ by champerty, nor otherwise, so long as the thing is in plea 
“ before us, or before any of our officers ; nor shall take no reward 
“ thereof. And he that doth contrary to this act, either himself 
“ or by another, or make any bargain, shall be punished at the 
“ king’s pleasure, as well he that purchaseth as he that doth sed. 
This statute extends only to the officers therein named, and not to 
any other persons, (c) But it so strictly restrains all such officeiS 
from purchasing any land, pending a plea, that they cannot be 
excused by a consideration of kindred or affinity, and they 
are within the meaning of the statute by barely making such a 
purchase, whether they maintain the party in his suit or not; 
whereas such a purchase for good consideration made by any 
other person, of any terre-tenant, is no offence, unless it appear 
that he did it to maintain the party, (cl)

The statute 28 Edw. 1. c. 11. reciting that the king had there
tofore ordained by statute that none of his ministers should take 
no plea for maintenance, by which statute other officers were not 
bounden, enacts, that “ the king will that no officer, nor any other 
“ (for to have part of the thing in plea) shall not take upon hiin 
“ the business that Is in suit ; nor none upon any such covenant 
“ shall give up his right to another ; and if any do, and he be 
“ attainted thereof, the taker shall forfeit unto the king so much ot 
“ his lands and goods as doth amount to the value of the part the 
“ he hath purchased for such maintenance. And for this atteindif 
“ whosoever will shall be received to sue for the king before the 
“ justices before whom the plea hangeth, and the judgment sha 
“ be given by them. But it may not be understood hereby, that 
“ any person shall be prohibit to have counsel of pleaders, or ot 
“ learned men in the law for his fee, or of his parents or neX

(a) See the authorities collected in (b) Id. ibid.
1 Hawk. P. C. c. 84. s. 3. et sequ. (c) 2 Inst. 484, 485.
I Bac. Ah. Charnperty, p. 574. (d) 1 Hawk. P. C. c, 84. s. 12.

1
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‘ friends.” Upon this statute it seems to be agreed that chain- 

perty in any action at law is within it ; and a purchase of land, 
pending a suit in equity concerning it, has also been hold en to be 
within the statute ; also a lease for life or years, or a voluntary 
gift of land, pending a plea, is as much within the statute as a 
Purchase for money. But neither a conveyance executed, pending 
a plea, in pursuance of a precedent bargain, nor any surrender by 
a lessee to his lessor, nor any Conveyance or promise thereof made 
by u father to his son, or by any ancestor to his heir apparent, nor 
d gift of land in suit, after the end of it, to a counsellor, for his fee 
°y wages, without any kind of precedent bargain relating to such 
gut, are within the meaning of the statute, (e)
■„111. Another species of maintenance appears to be the offence 

01 buying or selling a pretended title ; of which it is said in the 
3°oks that it seems to be an high offence at common law, as plainly 
Ending to oppression, for a man to buy or sell at an under rate a 

doubtful title to lands known to be disputed, to the intent that the 
dyer may carry on the suit, which the seller does not think it 

Worth his while to do. And it seems not to be material whether 
"he title be good or bad ; or whether the seller were in possession 
°r not, unless the possession were lawful and uncontested. (/) 

Pences of this kind are also restrained by several statutes. The 
. frfr'h. 2. c. 9. enacts, that no gift or feoffment of lands or goods 
*h debate under legal proceedings, as mentioned in the statute, 
shall be made ; and that, if made, they shall be holden for none and 

no value, (g) And by the 13 Edw. 1. c. 49. no person of the 
king’s house shall buy any title whilst the thing is in dispute, on 
Pain of both the buyer and seller being punished at the king’s 
Pleasure. There is also a provision of the statute 32 Hen. 8. c. 9. 
hat no one shall buy or sell or obtain any pretended right or title 

land unless the seller, his ancestors, or they by whom he claims, 
ave been in possession of the same, or of the reversion or re

mainder thereof, or taken the rents or profits for one whole year 
Hare ; on pain that both seller and buyer shall each forfeit the 
able of such land, the one half to the king, and the other to him 
^ will sue. (A)

1 he offences of champerty and buying of titles, laid or alleged in 
J/y declaration or information, may be laid in any county, at the
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Of buying or 
selling a pre
tended title.

Ple» 
Bsure of the informer. (?")

t By the common law all unlawful main tamers are not only liable 
0 rer*de| damages in an action at the suit of the party grieved, but

I i f * -lac. A hr. Champerty, p. 576. 
Vi i h " ' ' A C. c. 84. s. 14. et sequ. But 
that Inspect to the counsellor it is said 
méfiai seems dangerous for him to 
cannoMWith a,,y such g'fh since it 
Sum,ft- but carry with it a strong pre- 

( \°n champerty. 2 Inst.'5 64.
494 ' V , c. Ahr. Maintenance, (E) p. 
751 ' /'ywk. P. C. c. 86. s. 1. Moore

' Hob. 115. Plowd.80.
îofFee as^between the feoffor and

Actual’.
hee, feoffments of this kind are ef-

Co. Lit. 369.

(h) But the statute provides that any 
person, being in lawful possession by 
taking the rents and profits, may buy 
or get the pretended right or title of 
any other person to the same. And it 
also provides, that no person shall be 
charged with these penalties unless 
sued within a year after the offence. 
For the construction of this statute, 
see 1 Hawk. P. C. c. 86. s. 7. et sequ.

(£) 31 Eliz. c. 5.s. 4. 1 Hawk. P. C.
c. 84. s. 20. and c. 86. s. 18.

Place of trial 
for champerty 
and buying of 
titles.
Punishment 
of mainte
nance by com
mon law.
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may also be indicted and fined, and imprisoned, &c.; and it seems 
that a court of record may commit a man for an act of maintenance 
in the face of the Court. (/<)

Some pains and penalties are also attached to this offence by 
statute. The 1 Rich. 2. c. 4. enacts, that no person whatsoever 
shall take or sustain any quarrel by maintenance, in the country or 
elsewhere, on grievous pain ; that is to say, the king’s counsellors 
and great officers, on a pain that shall be ordained by the king 
himself, by the advice of the lords of this realm ; and other officers 
of the king, on pain to lose their offices and to be imprisoned and 
ransomed &c.; and all other persons, on pain of imprisonment and 
ransom. And by the 32 Hen. 8. c. 9. maintenance is subjected to 
a forfeiture of ten pounds : one moiety to the king, and the other 
moiety to the informer. (Z)

(k) 2 Roll. A hr. 114. 2 Inst. 208. (1) For the construction of these sta-
Hetl. 79. 1 Hawk. P. C. c. 83. s. 38. tutes, see 1 Hawk. P. C. c. 83. s. 40. et 
1 Bac. Ahr. Maintenance, (C) p. 492. sequ.
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OF EMBRACERY, AND DISSUADING A WITNESS FROM GIVING

EVIDENCE.

Embracery is another species of maintenance, and consists in Embracery— 
such practices as tend to affect the administration of justice by Corrupting or 
improperly working- upon the minds of jurors. It seems clear that ffrors‘ 
miy attempt whatsoever to corrupt or influence, or instruct a jury 
m the cause beforehand, or in any way to incline them to be more 
favourable to the one side than to the other by money, promises, 
fetters, threats, or persuasions, except only by the strength of the 
evidence and the arguments of the counsel in open Court, at the 
trial of the cause, is a proper act of embracery, whether the jurors 
on whom such attempt is made give any verdict or not, or whether 
the verdict given be true or false, (a) And it has been adjudged 
that the bare giving of money to another, to be distributed among 
jurors, is an offence of the nature of embracery, whether any of it 
he afterwards actually so distributed or not. It is also clear that it 
ls as criminal in a juror as in any other person to endeavour to 
prevail with his companions to give a verdict for one side by any 
Practices whatsoever; except only by arguments from the evidence 
"hich may have been produced, and exhortations from the general 
obligations of conscience to give a true verdict. And there can be 
110 cloubt but that all fraudulent contrivances whatsoever to secure 
u verdict are high offences of this nature ; as where persons by 
indirect means procure themselves or others to be sworn on a tales 
m order to serve one side, (b)

It is said that generally the giving of money to a juror after the 
Verdict, without any precedent contract in relation to it, is an 
offence savouring of the nature of embracery : but this does not 
aPply to the reasonable recompence usually allowed to jurors for 
fheir expenses in travelling, (c)
. The law will not suffer a mere stranger so much as to labour a How far jus- 
ffn'or to appear, and act according to his conscience : but it seems tifiable- 
ofear that a person who may justify any other act of maintenance, (d)
!n:ty safely labour a juror to' appear and give a verdict according to 
his conscience ; but that no other person can justify intermeddling

B (®) 1 Hawk. T. C. c. 85. s. I, 5. 4 King v. Opie and others, 1 Saund. 301.
B,“c- Com. 140. (<•) 1 Hawk. P. C. c. 85. s. 3.

(*) 1 Hawk. P. C. c. 85. s. 4, The (d) Ante, 177, et scqit.
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Punishment of 
embracery.

Dissuading a 
witness from 
giving evi
dence.

0/ dfSswatZwzg" a %c. [sooK if.
so far. And no one whatsoever can justify the labouring a juror 
not to appear, (e)

Offences of this kind subject the offender to be indicted and 
punished by fine and imprisonment in the same manner as all other 
kinds of unlawful maintenance do by the common law. (/) They 
are also restrained by statutes : the 5 Edw. 3. c. 10. enacting that 
any juror taking of the one party or the other, and being duly 
attainted, shall not be put in any assizes, juries, or inquests, and 
shall he commanded to prison, and further ransomed at the king’s 
will ; and the 34 Edw. 3. c. 8. enacting that a juror attainted of 
such offence shall be imprisoned for a year. A subsequent statute 
38 Edw. 3. c. 12. enacts that if any jurors, sworn in assizes and 
other inquests, take any thing, and be thereof attainted, every such 
juror shall pay ten times as much as he hath taken. “ And that 
“ all the embraceors to bring or procure such inquest in the coun- 
“ try, to take gain or profit, shall be punished in the same manner 
“ and form as the jurors ; and if the juror or embraceor so attainted 
c" have not whereof to make gree in the manner aforesaid, he shall 
“ have the imprisonment of one year.” (g) The statute 32 Hen. 8. 
c. 9. also enacts that no person shall embrace any freeholders or 
jurors upon pain of forfeiting ten pounds, half to the king, and 
half to him that shall sue within a year.

All who endeavour to stifle the truth, and prevent the due 
execution of justice, are highly punishable ; and therefore the dis
suading or endeavouring to dissuade a witness from giving evidence 
against a person indicted is an offence at common law, though the 
persuasion should not succeed. (Zz)

(e) 1 Hawk. P. C. c. 85. s. 6. (h) 1 Hawk. P. C. c. 21. s. 15. Rex
(/) Id. s. 7. 4 SI. Cora. 140. v. Lawley, 2 Sir. 904. See as to mere
(g) Upon the construction of these attempts to commit crimes, ante, p. 

statutes, and respecting the action of 44,45. And see an indictment for dis- 
decies iantum, see 1 Hawk. P. C. c. 85. suading a witness from girino- evidence 
s. 11. el sequ. And see also 32 Hen. 8. against a person indicted, 2 Chit. Crini, 
c. 9. which enacts that all statutes L. 235: and an indictment for a con- 
theretofore made concerning mainte- spiracy to prevent a witness from °-iv- 
liance, champerty, and embracery, or ing evidence, Rex v. Stcventon and 
any of them, then standingand being in others, 2 East. R. 362. And see Rex 
their full strength and force, shall be v. Edwards, post, Book V. Chap. i. 
put in due execution.



CHAPTER THE TWENTY SECOND.

OF BARRATRY, AND OF SUING IN THE NAME OF A FICTITIOUS

PLAINTIFF.

A BARRATOR is deûned to be a common mover, exciter, or main- ^nition of 
tainer, of suits or, quarrels, in courts of record, or other courts, as 
the county court, and the like ; or in the country, by taking and 
keeping possession of lands in controversy, by all kinds of disturb
ance of the peace, or by spreading false rumours and calumnies 
whereby discord and disquiet may grow among neighbours, (a)
But one act of this description will not make any one a barrator, What pen™, 
as it is necessary in an indictment for this offence to charge the j£e offence- 
defendant with being a com,non Zmrrafor, which is a term of art 
appropriated by law to this crime, (b) It has been houlen, that a 
man shall not be adjudged a barrator in respect of any numoer of 
false actions brought by him in his own right: (c) but this is 
doubted, in case such actions be merely groundless and vexatious, 
without any manner of colour, and brought only with a design to
oppress the defendants, (d) _

An attorney cannot be deemed a barrator in respect oi Ins mam- 
tclining another in a groundless action, to the commencing wneieof 
he was in no way privy, (e) And it seems to have been holden that 
a feme covert cannot be indicted as a common barrator : (/) but this 
opinion is considered as questionable, (g)

^ In an indictment for this offence it seems to be unnecessary to lament 
allege it to have been committed at any certain place ; because, . 
from the nature of the crime, consisting in the repetition ot seveia 
acts, it must be intended to have happened in several places ; 
wherefore it is said that the trial ought to be by a jury from tue 
body of the county, (/i) As the indictment may be m a general 
form, stating the defendant to be a common barrator, without

(a) Rex v. Urlyn, 2 Sailin'. 308, note 
(1). I Hawk. P. C. C.81.S. 1,2. Co. 
fit. 368. 8 Rep. 36. Barrator is said 
to be a forensic term taken from the 
Normans. The Islandic and Scandina
vian baratta, the Anglo-Norman baret, 
a'id the Italian baratta, are all words 
signifying a quarrel or contention. See 
the notes to 1 Bac. Abr. 508, Barratry
(A).

(*) $ Co. 36. Rex v. Hardwicks,

1 Sid. 282. Reg. v. Hannon, 6 Mod. 
311.

(c) Roll. Abr. 355.
(d) 1 Hawk. P. C. c. 81. s. 3.
(e) 1 Hawk. P. C. c. 81. s. 4.
(f) ' 1 Bac. Abr. Baron and Feme (G) 

in the notes, citing Roll. Rep. 39.
(g) 1 Hawk. P. C. c. 81. s. 6.
(h) Parcel’s case, Cro. Eliz. 195. 1

Hawk. P. C. c. 81. s. 11. 1 Bac. Abr.
509, Barratry (B).
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shewing any particular facts, it is clearly settled that the prose
cutor must, before the trial, give the defendant a note of the par
ticular acts of barratry which he intends to prove against him ; 
and that, if he omit to do so, the Court will not suffer him to pro
ceed in the trial of the indictment, (i) And the prosecutor will be 
confined to his note of particulars ; and will not be at liberty to 
give evidence of any other acts of barratry than those which are 
therein stated, (k)
-11 has been adjudged that justices of peace, as such, have, by 

of the peace. yu'tue of the commission of the peace, authority to inquire and 
hear this offence, without any special commission of oyer and ter
miner. (/)

Punishment. The punishment for this offence in common persons is by fine 
and imprisonment, and binding them to their good behaviour ; 
and in persons of any profession relating to the law, a further 
punishment by being disabled to practise for the future, (m) And 
it may be observed that by 12 Geo. 1. c. 29. s. 4. if any person 
convicted of common barratry shall practise as an attorney, solicitor, 
oi agent, in any suit or action in England, the Judge or Judges of 
the Court where such suit or action shall be brought shall, upon 
complaint or information, examine the matter in a summary way 
in open Court ; and, if it shall appear that the person complained 
of has offended, shall cause such offender to be transported for 
seven years, (n)

Of suing in _ In this place may be mentioned another offence of equal malm- 
afictiatk,usf nìtj. and audaciousness ; that of suing another in the name of‘a
plaintiff. fictitious plaintiff" either one not in being at all, or one who is

ignorant of the suit. This offence, if committed in any of the 
king's superior Courts, is left, as a high contempt, to be punished 
at their discretion : but in Courts of a lower degree, where the 
crime is equally pernicious, but the authority of the Judges not 
equally extensive, it is directed by the statute 8 Eliz. c. 2.%. 4 to 
be punished by six months’ imprisonment, and treble damages to 
the party injured, (o) 3

(0 Rex v. Grove, 5 Mod.18. J’Anson 
v. Stuart, 1 T. R. per Buller, J. And 
per Heath, J. in Rex v. Wylie and an
other, 1 New R. 95.

(k) Goddard v. Smith, 6 Mod. 263. 
(/) Barnes v. Constantine, Yelv. 46. 

Cro. Jac. 32. S. C. recognized in Busby 
v. Watson, 2 Blac. R. 1050. See Rex 
t>. Urlyn, 2 Saund. 308. note (I). In

Hawk. P. C. c. 81. s. 8. there is a quœre 
to this point, as having been ruled dif
ferently in Rolle’s Reports.

M 34 Edw. 3. c. 1. 1 Hawk. P. C.
c. 81. s. 14. 1 Bac. Abr. 509, Barratry
(C). 4 Blac. Com. 134.

O) This act was revived and made 
perpetual by 21 Geo. 2. c. 3.

(o) 4 Blac. Com. 134.



CHAPTER THE TWENTY-THIRD.

OF BIGAMY.

The offence of having a plurality of wives at the same time is more 
correctly denominated polygamy : hut, the name bigamy having 
been more frequently given to it in legal proceedings, it may per - 
haps he a means of more ready reference to treat of the offence 
under the latter title, (a) Originally this offence was considered 
as of ecclesiastical cognizance only ; and though the statute 4 Jit. 
1. stat. 3. c. 5. treated it as a capital crime, {b) it appears still to 
have been left of doubtful temporal cognizance, until the statute 
1 Jac. 1. c. 11. declared that such offence should be mlony.

The first section of this statute, after reciting the mischiefs ot
« Z5ons%I^I7Z%^ being married, or
« which hereafter shall marry, do marry any person or persons, the 
« former husband or wife being alive : that then every such offence 
« shall be felony, and the person and persons so offending shall 
" suffer death, as in cases of felony ; and the party and parties so 
" offending shall receive such and the like proceeding, trial, and 
“ execution, in such county where such person or persons shall be 
« apprehended, as if the offence had been committed in such county 
“ where such person or persons shall be taken and apprehended.

By the second section it is provided, “ that this act, nor any 
« thing therein contained, shall extend to any person or persons

2 (vulgo 1) 
Jac. 1. c. 11. 
Bigamy made 
felony.

Sect. 2. makes 
an exception 
where the hus-

(«) Bigamy, in its proper significa
tion, is said to mean only being twice 
married, and not having a plurality ot 
wives at once. According to the ca
nonists, bigamy consisted in marrying 
two virgins successively, one after the 
death of the other ; or in once marry
ing a widow. 4 Blac. Com. 163. note 

And see 1 Bac. Abr. 525. Bigamy, 
in the notes.

(i) This statute adopted and ex
plained a canon of the council of Lyons 
in 1274, in the time of Pope Gregory 
X. by which persons guilty of bigamy 
Were Omni privilegio clericali nudali et 
coercioni fori secularis addicli. But 
the cognizance of the plea of bigamy 
was declared by statute 18 Edw. 3. St. 
3. c.2.to belong to the Court Christian,

like that of bastardy. And by 1 Edw. 
6. c. 12. s. 16. bigamy was declared to 
be no impediment to the claim of cler
gy, as it had been taken to be in con
sequence of the statute 4 Edw. 1, st. 3. 
c 5. See note b. to p. 163, of 4 Blac. 
Com. (13thEd.) But see 5 Evans’ Col. 
Stat. 347. where it is said that the 
enactment in 4 Ed. 1. c. 5. did not re
late to marriage during the life of a 
former husband or wife as being a sub
stantive felony, but to the excluding 
from the privilege of clergy persons 
convicted of any other felony who had 
been twice married, or who had mar
ried a widow or widower ; which by 
the later statute 1 Edw. 6. c. 18. s. 16. 
was abrogated.
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band or wife 
shall be absent 
for seven 
years.

" whose husband or wife shall he continually remaining beyond 
“ the seas by the space of seven years together ; or whose husband 
" or wife shall absent him or herself, the one from the other, bv the
% space of seven years together, in any parts within his Majesty's 

dominions, the one of them not knowing the other to be livin'»- 
“ within that time.”

^ third section provides, "that this act, nor any thing 
statute per- u 'Grein contained, shall extend to any person or persons that are 
sons divorced, P* shell! 1)6 cic Clic time of such marriage divorced by any sentence 
those whose “ in the ecclesiastical court ; or to any person or persons where 

been " ^ former marriage shall be by sentence in the ecclesiastical
declared void, “ court declared to be void and of no effect; nor to any person or 

^ y by reason of any former marriage had or made 
of ^thm age of consent.” (c)
Construction lu the construction of this statute, it has been holden, that if a 
Of the statute. marries a husband in Ireland, and afterwards, such husband

stdl living, marries, another husband in i&tgAmd, it is within the 
act. But that if she marries a husband in aEW&zW, and after- 
wards, such husband still living, marries another husband in 

it is not within the act: on the ground that the second 
marnage, which alone constitutes the offence, is a fact done within 
another jurisdiction ; and, though inquirable here for some pur- 
poses, like all transitory acts; is not cognizable as a crime by the 
rule of the common law. (d) In another case it was ruled, that if 
A. takes B. to husband in ÆWZuW, and then, in takes C.
to husband living B., and then B. dies, and then A. living C. mar- 
res D., this is not marrying a second husband, the former beino- 
anve ; the marriage to C. living B. being simply void. But if # 
had been living, it would have been felony to have married I) in 
England, (e)

Construction 
of the excep
tions in the 
statute.

contain exceptions in respect of five cases in which a second mar

, band or wire shall be continually remaining beyond the seas by 
the space of seven years together;” upon which the construction

The provisoes in the second and third sections of the statute

First excep
tion—Where 
husband or

disinherison of heirs.

(c) There is a fourth section, pro
viding that attainder shall not make 

(oss of dower, or

‘ Black Act, and 10 and 11 W. 3. c, 25, 
‘for trial in any county hereof mur-

“ Black Act, and 10 and 11 W. 3. c, 25. 
“ for trial in any county here of mur- 
“ der, &c. committed in Newfound- 
“ land) is sufficient to take this case 
“ out of the generai rule. The ques
tion must still be, whether, without 
“a positive enactment for that pur- 
“ pose, any act be cognizable as an 
“ offence against the law of England, 
“ which was committed out of the in-

y -~^ ‘o viiv itiov pumi,
and refers to the words in the latter 
part of section 1. of the statute “ that 
“ the parties so offending shall receive 

( Sllc^ or the like proceeding, &c. in 
“such county where such person or 

persons shall be apprehended, as if 
“ ^IC offence had been committed in such 
“ county where such person or persons

{d) 1 Hale 692, 693. 1 East. P. C.
c. 12. s. 2. p. 465. Hawkins (B. I. c. 
44. s. ?.) doubts as to the last point,

“ being married, shall, within England 
“ and Wiales, marry any other.” The 
same doubt, however, appears in Kel.

which w cia c u i ii i «i s Licll Out Oi tile j 0“ 
“ risdictiou of that law. Besides that 
“ the very words of the enacting clause 
“ in grammatical construction”confine 
“ the operation of it to persons who
tc limnrr marritv-l cknll .• n

“shall he taken or apprehended.” But 
upon this Mr. East says, “I cannot 
“ think that this provision, which is to 
“ he found in other statutes, (vide the (e) Lady Madison's case, 1 Hale 693.
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has been that it will apply though the party in England have ***^ebe 
notice that the other is living. (/') The second exception is that it seasfor seven 
shall not extend to any person “ whose husband or wife shall ab- years.
“ gent him or herself, the one from the other, by the space of seven Second excep- 
" years together, in any parts within his Majesty's dominions, the 
c< one of them not knowing the other to be living within that time.” wife sha)1 be 
Here, by the express words of the danse, the party marrying again absent for 
must have no knowledge of the former husband or wife being 
alive. But the obligation of a party to use reasonable diligence to t0 living-, 
inform himself of the fact, and the question whether if he neglect 
or refuse to avail himself of palpable means of acquiring such in
formation, he will stand excused, are points which do not appear 
to be settled, (g) With respect to the words in this second clause 
“ within his Majesty’s dominions,” Lord Hale says that they must, 
in favorem vitee, be intended to mean within England, Wales, or 
Scotland, in order to make both clauses consistent. (Ji) The third Third excep- 

provides that the act shall not extend "to any person or tion-Divorce. 
“ persons that are, or shall be at the time of such marriage, di- 
“ vorced by any sentence in the ecclesiastical court;” upon which 
it has been held, in respect of the generality of the words, that the 
clause applies as well to a divorce a mensa et thoro, as to a divorce 
a vinculo matrimonii : and, though in one case much doubted, if) 
the point appears to be so settled, (k) And if there be a divorce 
a vinculo matrimonii, and an appeal by one or the parties, though 
this suspends the sentence, and may possibly repeal it, yet a mar
riage pending that appeal will be aided by this exception. (/) _ In a 
late case the question arose, whether a divorce by the .commissary 
or consistorial court of Scotland would operate so as to excuse a 
person, who, having been married in England, had been divorced 
by that court, and had then married again in England, from the 
penalties of bigamy. And, from the decision ox the Judges, it 
appears, that, if the first marriage has taken place in England, it 
will not be a defence to prove a divorce a vinculo matrimonii before 
the second marriage, if such divorce were out of England ; unless 
the divorce were upon a ground, which, by the law of England,
Would warrant such a divorce : the divorces and sentences referred to 
in the third section being divorces and sentences of the ecclesiastical 
courts within the limits to which the statute 1 Jac. 1. c. 11. applies.

(/) 1 Hale 693. 3 Inst. 88. 4Blac. 
Com. if,4. This is remarked upon as 
an extraordinary provision in 1 East. 
P- C. c. 12. s. 3. p. 466.

(S') See 1 East. P. C. c. 12. s. 4. p. 
467. where Mr. East says that they are 
questions which he does not find any 
where touched upon; but which seem 
worthy of mature consideration.

(h) 1 Hale 693. where he says also, 
“ however the isle of Wight is not he- 
“ yond the sea within the first clause, 
“ because infra corpus comitatus South- 
“amplon: so for Stilly, Lundy. Quœre 
“ of Guernsey and Jersey.”

(*') Porter’s case, Cro. Car. 461.where 
the divorce was causa stEvitice.

(1c) 1 Hale 694. 3 Inst. 89. 1 Hawk. 
P. C. c. 42. s. 5. 4 Blac. Com. 164.
Middleton’s case, Old Bailey, 14 Car. 
2. Kel. 27. And see 1 East. P. C. c. 
12. s. 5. p. 467. where it is said that 
this construction prevails, though it 
must be admitted to be entirely beside 
the reason and justice of the excep
tion ; letting iu the very mischief in
tended to be provided against by the 
statute.

(Z) 3 Inst. 89. 1 Hale 694, citing
Co. P. C. cap. 27. p. 89. and stating 
further that if the sentence of divorce 
be repealed, a marriage afterwards is 
not aided by the exception, though 
there was once a divorce.
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Fourth excep
tion—Sen
tence in the 
ecclesiastical 
court.

Fifth excep
tion—Where 
former mar
riage was had 
within the age 
of consent.

Of Bigamy—Exceptions in the Statute, [book if.

The prisoner Lolley was indicted for bigamy : both his marriages 
were in England; but before his second marriage his wife had ob
tained a divorce a vinculo from him, in the commissary court of 
Scotland. It appeared that he took his wife into Scotland, that 
she might be induced to institute a suit against him there ; and that 
he cohabited with a prostitute there, for the very purpose of irri
tating his wife, and furnishing ground for the divorce. A case 
being reserved and argued, the Judges were unanimous, that no 
sentence or act of any foreign country or state could dissolve an 
English marriage a vinculo for grounds on which it was not liable 
to be dissolved a vinculo in England; and that no divorce of an 
ecclesiastical court was within the exception in the third section 
of the statute, unless it was the divorce of a court within the 
limits to which this statute extends. The Judges gave no opinion 
upon the husband’s conduct, in drawing on his wife to sue for the 
divorce, because the jury had not found fraud, (m) The fourth ex
ception is that the act shall not extend Ci to any person or persons 

where the former marriage shall be, by sentence in the eccle- 
“ siastical court, declared to be void and of no effect.” But it was 
resolved by all the Judges that a sentence of the spiritual court 
against a marriage, in a suit of jactitation of marriage, is not con
clusive evidence, so as to stop the counsel for the crown from 
proving the marriage ; the sentence having decided on the inva
lidity of the marriage only collaterally, and not directly. And fur
ther, admitting such sentence to be conclusive, yet that the counsel 
for the crown may avoid the effect of such sentence, by proving it 
to have been obtained by fraud or collusion, (n) The fifth excep
tion provides that the act shall not extend “ to any person or per- 
“ sons for or by reason of any former marriage had or made within 
“ the age of consent.” This age of consent is fourteen years in a 
man, and twelve years in a woman; (o) and the construction upon 
the clause has been, that if either of the parties were within such 
age at the time of the first marriage, not only the one within the 
age, but the other also who was above it, is entitled to the benefit 
of the exception, (p) But, in a case of this kind, it seems that if 
the parties afterwards, when at the age of consent, agree to the

(m) Rex v. Lolley, December, 1812. 
MS. Bayley, J. and Huss. and Ry. 237. 
This case is referred to by the Lord 
Chancellor, and also by Mr. Brougham, 
in Tovey v. Lindsay, 1 Dow’s Rep. 
117. And see 5 Ed. Coll 8tat. 348. 
note (4). The prisoner was sentenced 
at the Lancaster Spring Ass. 1813, to 
he transported for seven years ; and he 
was sent on board the Portland hulk at 
Langtone harbour, where he continued 
some time ; but it is understood he 
received a pardon before any consi
derable portion of his sentence was ex
pired. Upon the important subject of 
the dissolution of marriages, cele
brated under the English law, by the 
consistorial court of Scotland, see a 
publication of Reports of some recent

2

Decisions of that Court, by James Fer- 
gusson, Esq. Advocate, one of the 
Judges.

(11) Duchess of Kingston’s case, 
Dorn. Proc. 16 Geo. 3. Il St. Tri. 262. 
1 Leach 146. 1 Hawk. P. C. c.42.s. 11.

(0) 1 Blue.. Com. 436. Rex v. Jor
dan, Mich. T. 1802. Russ, and Ry 
iS. Post, 192.

(p) 3 Inst. 89. 1 Hale 694. 1 Hawk. 
P. 0. c. 42. s 6. The reason given is 
that the power of disagreeing to such 
marriage is equal on both sides. But 
in a civil light a promise of marriage 
by an adult to one under age will sub
ject the adult to an action fora breach 
of such promise. Holt v. Ward, Tr. 
5 Geo. 2. cited 1 East. P. C. c. 12. s. 6. 
p. 468,



chap, xxiii. j Of Bigamy—Proceedings. 191

marriage, as such agreement would complete the contract, and 
would indeed he the real marriage, a second marriage would be 
Within the reason and penalties of the act. (q)

It may be observed that if a person marrying again come 
within any of the three Grst of these exceptions, though the 
second marriage is not felony, yet, as before the statute, it is null 
and void, and^ the parties will be subject to the censures and
punishment of the ecclesiastical courts, (r) . Proceedings

It is directed by the statute that parties offending against it 
" shall receive such and the like proceeding, trial, and execution, tute. Trial in 
"in such county where such person or persons shall be appre- ^county 
" bended, as if the offence had been committed m such county 
“ where such person or persons shall be taken or apprehended, pretended. 
This clause has been held to mean the place where the party is 
imprisoned ; (s) and, as it appears from the record itself that he is 
brought to the bar in the custody of the sheriff, it is doubted 
whether it is necessary to aver in the indictment that the party 
was apprehended in the county where the venue is laid, (t) But 
the provision of the statute is only cumulative, and the party may 
be indicted where the second marriage was, though he be never 
apprehended; and so may be outlawed; for in general where a 
statute creating a new felony directs that the offender may be 
tried in the county in which he is apprehended, but contains no 
negative words, he may be tried in that county in which the
offence was committed, (u) r

Where the prisoner, having been apprehended for another of
fence, is detained in the same county for bigamy, the detainer is

Mary'the prisoner's former wife was living; and it charged that the 
prisoner was apprehended for the felony aforesaid at the parish of 
Astley, in the county of Worcester. It appeared that the prisoner 
Was taken up for a larceny; and, whilst in the house of correction 
for that offence, a bill for bigamy was found against him at the 
quarter-sessions, upon which that court made an order for his

(q) 4 Blac. Cora. 164. 1 East. P. C.
c. 12. s. 6. p. 468.

(r) 4 Blac. Corn. 164. note (3).
(s) Lord Digby’s case, Hutt. 131. 

Rex v. Jordan, post. 192.
(t) Stavkie Crim. Pi. 412. note (ft). 

S Chit. Crim. L. 719. notes. But in 
1 East. P. C. c. 12. s. 8. p. 469. it is 
said that where the trial is in the 
county where the party was appre
hended there is an averment in the 
indictment of that fact. And in a case 
at the Old Bailey, in 1798, the court 
is stated to have held, (upon an objec
tion taken by the prisoner’s counsel,) 
that as the warrant for the prisoner’s 
apprehension had not been produced, 
and as it had not been proved that 
the prisoner was apprehended in the 
county of Middlesex, they had no j u- 
risdiction to try him. Forsyth’s case,

2 Leach 826. It seems, however, to 
be well established that where the ju
risdiction of the court depends upon 
particular circumstances, exclusive ot 
the offence itself, it is in general un
necessary to aver them upon the face 
of the indictment. Thus though the 
common commission of gaol delivery 
extends only to prisoners in actual 
custody, it need not be averred in the 
indictmentthat the defendant was then 
in prison. And where the crown is
sues a commission to try certain per
sons in custody before a particular 
day, the indictment need not allege 
that the defendant was in custody be
fore that day. See Starkie, 27, 28. 
citing Berwick’s case. Post. 10. 12 
Mod. 449. .

(M) 1 Hale 694. 3 Inst. 87. Starkie
11.
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detainer. At his first marriage he was of the age of twenty only, 
and he was a bastard; the second marriage was not in Worcester
shire. Two points were saved : first, whether the prisoner could 
be considered as apprehended for this offence in Worcestershire ; 
and, secondly, whether as the statute 1 Jac. 1. c. 11. s. 3. exempts 
persons where the first marriage was under the age of consent, 
the age of consent since the marriage act was not to be con
sidered twenty-one. The Judges were against the prisoner upon 
both points. (v)

Of the first A first marriage de facto, subsisting in fact at the time of the
marriage. second marriage, is sufficient to bring a case within the act, 

though such first marriage be voidable by reason of consanguinity, 
affinity, or the like; for it is a marriage in judgment of law until 
it is avoided, (tv) But it has been ruled that though a lawful 
canonical marriage need not be proved, yet a marriage in fact, 
(whether regular or not) must be shewn; (x) which it seems must 
be understood where there is a prima facie evidence of a lawful 
marriage, (y) In a case where the first marriage, which was with 
a Roman Catholic woman, was by a Romish priest in England, 
not according to the ritual of the church of England, and the 
ceremony was performed in Latin, which the witnesses did not 
understand, and could not therefore swear that the ceremony 
of marriage according to the church of Rome was read ; it was 
directed that the defendant should be acquitted, (z) Willes, C. J. 
who tried him seemed to be of opinion that a marriage by a priest 
of the church of Rome was a good marriage, (a) if the ceremony 
according to that church could be proved; namely, the words of 
the contracting part of it.

Former mar- The former marriage act, 26 Geo. 2. c. 33. required all mar
nage acts. riages to be by banns or licence : and declared that all marriages 

solemnized in any other place than a church or public chapel 
(unless by special licence) or solemnized without publication of 
banns or licence, should be null and void to all intents and pur
poses. It contained also special provisions as to the publication 
of banns; and, as to marriages by licence, it provided that all such 
marriages, where either of the parties, not being a widower or 
widow, was under the age of twenty-one years, had without the 
consent of the father of such of the parties so under age (if then 
living) first had and obtained; or if dead, of the guardian or 
guardians of the person of the party so under age, lawfully ap
pointed, or one of them ; and in case there was no such guardian 
or guardians, then of the mother (if living and unmarried) ; or if 
there was no mother living and unmarried, then of a guardian or 
guardians of the person appointed by the Court of Chancery; 
should be absolutely null and void to all intents and purposes 
whatsoever. (b) But these provisions as to marriages by licence

Russ. & Ry. 48. 
(w) 3 Inst. 88.
(ri I’y Denison, J. on the Norfolk 

circuit, referred to by the court in 
Morris ». Miller, 1 Blac. R. 632.

(y) Rex ». Brampton, 10 East. 287. 
note (b).

(z) Lyon’s case, Old Bailey, 1738. 
1 East. P. C. c. 12. s. 10. p. 469. citing 
Serjeant Forster's MS.

(а) To this Mr. East (id. ibid.) sub
joins a quære; and says that it must 
at least be understood of the marriage 
of perons of that communion.

(б) S. 11. By s. 12. provision was
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were repealed by 3 Geo. 4. c. J5. s. 1. as to any marriages there
after to be solemnized; and it was further enacted that in all 
cases of marriage solemnized by licence before the passing of this 
act of 3 G. 4. without any such consent, and where the parties 
had continued to live together as husband and wife till the death 
°f one of them, or till the passing of the act, or had only discon
tinued their cohabitation for the purpose, or during the pending 
°f any proceedings touching the validity of such marriage, such 
marriage, if not otherwise invalid, should be deemed good and 
valid to all intents and purposes, (a) This act of 3 G. 4. con
tained also enactments as to the granting of licences, the consent 
°f parents and guardians, and the publication of banns, which have 
been subsequently repealed by the 4 G. 4. c. 1/. which enacted 
that licences should and might be granted by the same persons, 
and in the same manner and form, and, in the case of minors, with 
the same consent, and banns be published in the same manner 
and form, as licences and banns were respectively regulated by the 
28 G. 2, c. 33.; and enacted also (by s. 2.) that all marriages which 
had been or should be solemnized under licences granted, or banns 
published, conformably to the provisions of the 3 G. 4. c. 75. 
should be good and valid ; and that no marriage solemnized under 
any licence granted in the form or manner prescribed, by either 
the 26 G. 2. c. 33. or the 3 G. 4. c. 75. should be deemed invalid 
°n account of want of consent of any parent or guardian. The old

Hade for a petition to the lord chan
cellor, &c. where the guardians or 
mother were not in a situation to 
consent, or to refuse to consent. By 
s- 4. licences were to be granted to 
solemnize matrimony in the church 
0r chapel of such parish only, where 
*me of the parties had resided for 
tour weeks before. But by s. 10. proof 
of the actual dwelling in the parishes, 
™c. where a marriage was by banns, 
0r of the usual place of abode of 
°ne of the parties, where a marriage 
was by licence, was made unneces
sary after the solemnization of the 
marriage; and evidence was not to 
Jm received in either of these cases 
o prove the contrary, in any suit 
ouching the validity of the marriage.

(«) 3 G. 4. c. 75. s. 2. The third 
Action provided, that the act should 
n°t render valid any marriage de
clared invalid by any court of com- 
Vetent jurisdiction before the passing 

. the act ; nor any marriage when 
cither party should at any time after- 

ards, during the life of the other 
Pactyi have lawfully intermarried with 
any other person. Nor (by s. 4.) any 

arriage the invalidity of which had 
?.en established, before the passing 

- tne act, upon the trial of any 
■Sue touching its validity, or touch- 

g the legitimacy of any person al- 
VOL, I.

leged to be the descendant of the 
parties to such marriage. Nor (by 
s. 5.) any marriage the validity of 
which, or the legitimacy of any per
son alleged to be the lawful de
scendant of the parlies married, had 
been duly brought into question in 
proceedings in any causes, &c. in 
which judgments or decrees, or or
ders of court, had been pronounced, 
or made before the passing of the 
act, in consequence of or from the 
effects of proof in such causes, &c. 
of the invalidity of such marriage, 
or the illegitimacy of such descend
ant. The sixth section provided that 
if, before the act, any properly had 
been possessed, or any title of honour 
enjoyed on the ground of the invali
dity of any marriage, by reason that 
it was solemnized without consent, 
then, although no sentence had been 
pronounced against the validity of 
such marriage, the right and interest 
in such property, or title of honour, 
should in no manner be affected or 
prejudiced. And by s. 7. nothing in 
the act was to affect or call in ques
tion any act done before the passing 
of the act, under the authority of any 
court, or in the administration of any 
personal estate or effects, or the exe
cution of any will or testament, or the 
performance of any trust, 

o
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marriage act was then in a great measure revived, though only for 
a short period, as will be presently seen. The statute 4 G. 4. c. 5. 
was passed to render valid certain marriages which had been so
lemnized by licences granted through error, after the passing of the 
3 G. 4. c. 75. by or in the name of bodies corporate or persons their 
officers or surrogates, other than the archbishops of Canterbury and 
York, and the bishops within their respective dioceses, who were 
alone authorized to grant such licences by the 3 G. 4. c. 75.: but 
this provision of the 4 G. 4. c. 5. applies only to marriages solem
nized by such erroneous licences granted after the 3 G. 4. and 
before the passing of the 4 G. 4. c. 5.

4 G. 4. C. 76. The principal marriage act of the present day appears to be 
the 4 G. 4. c. 76., many of the provisions of which require to be

S. 1. repeals 26 
G. 2. c. 33. and 
4 G. 4. c. 17.

S. 2. Banns 
where, when, 
and how pub
lished, and 
marriage to be 
solemnized 
where banns 
published.

S. 3. Bishop, 
with consent 
of the patron 
andincumbent,

here noticed.
It recites that it is expedient to amend the laws respecting the 

solemnization of marriages in England ; and then enacts, that, from 
and after the first day of November next ensuing the passing of 
the act (November, 1823,) so much of the 26 G. 2. c. 33. as was in 
force immediately before the passing of this act, and also the 
4 G. 4. c. 17- shall be repealed, save and except as to any acts, 
matters, or things, done under the provisions of the said acts, or 
either of them, before the said first day of November, as to which 
the said acts are respectively to be of the same force and eftect, 
as if this act had not been made, save also and except so far as 
the said acts, or either of them, repeal any former act, or any clause, 
&c. therein contained.

The second section enacts, “ that from and after the first day of 
“ November, (1823,) all banns of matrimony shall be published 
“ in an audible manner in the parish church, or in some public 
“ chapel, in which chapel banns of matrimony may now or may 
“ hereafter be lawfully published, of or belonging to such parish 
" or chapelry, wherein the persons to be married shall dwell, 
“ according to the form of words prescribed by the rubric pre- 
“ fixed to the office of matrimony in the book of Common Prayer, 
“ upon three Sundays preceding the solemnization of marriage, 
“ during the time of morning service, or of evening service, (if 
“ there shall be no morning service in such church or chapel upon 
“ the Sunday upon which such banns shall be so published,) 
“ immediately after the second lesson ; and whensoever it shall 
“ happen that the persons to be married shall dwell in divers 
“ parishes or chapelries, the banns shall in like manner be pub- 
“ fished in the church, or in any such chapel as aforesaid, 
u belonging to such parish or chapelry wherein each of the said 
“ persons shall dwell ; and that all other the rules prescribed by 
“ the said rubric concerning the publication of banns, and the 
“ solemnization of matrimony, and not hereby altered, shall be 
" duly observed ; and that in all cases where banns shall have 
“ been published, the marriage shall be solemnized in one of 
“ the parish churches, or chapels where such banns shall have 
“ been published, and in no other place whatsoever.”

The third section enacts, “ that the bishop of the diocese, with 
“ the consent of the patron and the incumbent of the church of 
“ the parish in which any public chapel, having a chapelry there-



of banns in 
any public 
chapel.
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“ unto annexed, may be situated, or of any chapel situated in an may authorize 

extra-parochial place, signified to him under their hands and ^eKP"^'f“tion 
“ seals respectively, may authorize, by writing under his hand and '
‘ seal, the publication of banns and the solemnization of mar- 
“ riages in such chapel for persons residing within such chapelry 
‘ °r extra-parochial place respectively ; and such consent, toge- 

‘‘ ther with such written authority, shall be registered in the re- 
“ gistry of the diocese.”
(( The fourth section enacts, “ that in every chapel in respect of s. 4. Notice to 
f' which such authority shall be given as aforesaid, there shall be be placed in 
‘‘ placed in some conspicuous part of the interior of such chapel SUL1 chape1- 
(c a notice in the words following : ‘ banns may be published, and 
‘ marriages solemnized in this chapel.’ ”

(( The fifth section enacts, “ that all provisions now in force, or S. 5. Provisions 
J which may hereafter be established by law, relative to pro- relative to mar- 
(( vithng and keeping marriage registers in any parish churches, extended’tofS 
tf shall extend and be construed to extend to any chapel in which chapels so au- 
C( the publication of banns and solemnization of marriages shall be thonzedas 
<( 80 authorized as aforesaid, in the same manner as if the same a 01csaK 1 
t( Were a parish church; and every thing required by law to be 
<( done relative thereto by the churchwardens of any parish church,
C( ‘sdiill be done by the chapelwarden or other officer exercising 

analogous duties in such chapel.”
(c The sixth section enacts, “ that on or before the said first day S. 6. Boole to 

of November, and from time to time afterwards as there shall P™vit,e? 
c be occasion, the churchwardens and chapel wardens of churches tnition of8'8"

(( and chapels, wherein marriages are solemnized, shall provide a banns, &c.
proper book of substantial paper, marked and ruled respectively 

(c in manner directed for the register book of marriages ; and the 
“ p?mns 8indi be published from the said register-book of banns 
« - ii.16 officiating minister, and not from loose papers, and after 
cc Publication shall be signed by the officiating minister, or by 

some person under his direction.”
« The seventh section enacts, “ that no parson, vicar, minister, s. 7. Notice of 
cc ,0r curate, shall be obliged to publish the banns of matrimony rljimes> and 
Ce between any persons whatsoever, unless the persons to be mar- ot^abode^f™6 
<( 1'1!'(1 shall, seven days at the least before the time required for parties to be 
C( me first publication of such banns respectively, deliver or cause S'ycn to the 
^ be delivered to such parson, vicar, minister, or Curate, a ramister- 

(c Notice in writing, dated on the day on which the same shall be 
<c delivered, of their true Christian names and surnames, and of 
cc me house or houses of their respective abodes within such 
cc Parish or chapelry as aforesaid, and of the time during which 
cc ‘ lcy have dwelt, inhabited, or lodged, in such house or houses 

respectively”
cc A 16 eighth section enacts, “ that no parson, minister, vicar, or s. 8. How far 
cc parate, solemnizing marriages after the first day of November 
cc ^u'xt’ between persons, both or one of whom shall be under the 
cc F,e twenty-one years, after banns published, shall be punish- nors without 
cc .jf Py ecclesiastical censures for solemnizing such marriages cc>nsent- In, 
cc t !out consent of parents or guardians, unless such parson, iTcation^o/11 ' 

Blister, vicar, or curate, shall have notice of the dissent of banns void.
such----  - -

ministers not 
punishable for 
marrying mi-

parents or guardians; and in case such parents or guar- 
o 2
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S. 9. In wliat 
case republica
tion of banns 
necessary.

S. 10. Licences 
to marry in 
church, &c. of 
parish wherein 
one party re
sided for 15 
days before.

S. 11. Where 
caveat entered, 
no licence to 
issue till mat
ter examined 
by Judge.

S. 12. Parishes, 
where no 
church or 
chapel, and 
extra-parochial 
places, deemed 
to belong to 
any adjoining 
parish, &c.

S. 13. Where 
churches are 
demolished, or 
under repair, 
banns to be 
proclaimed in 
a church or

Of Bigamy. [book it-

tc dians, or one of them, shall openly and publicly declare or cause 
“ to be declared, in the church or chapel where the banns shall be 
“ so published, at the time of such publication, his, her, or their 
“ dissent to such marriage, such publication of banns shall be 
“ absolutely void.”

The ninth section enacts, “ that whenever a marriage shall 
“ not be had within three months after the complete publication 
“ of banns, no minister shall proceed to the solemnization of the 
“ same, until the banns shall have been republished on three 
“ several Sundays, in the form and manner prescribed in this 
“ act, unless by licence duly obtained according to the provisions 
“ of this act.”

The tenth section further enacts, “ that no licence of mar- 
“ riage shall, from and after the said first day of November, be 
“ granted by any archbishop, bishop, or other ordinary, or person 
“ having authority to grant such licences, to solemnize any mar- 
“ riage in any other church or chapel than in the parish church, 
“ or in some public chapel of or belonging to the parish or cha- 
“ pelry within which the usual place of abode of one of the per- 
“ sons to be married shall have been for the space of fifteen days 
“ immediately before the granting of such licence.”

The eleventh section enacts, “ that if any caveat he entered 
“ against the grant of any licence for a marriage, such caveat 
“ being duly signed by or on the behalf of the person who enters 
“ the same, together with his place of residence, and the ground 
“ of objection on which his caveat is founded, no licence shall 
“ issue till the said caveat, or a true copy thereof, be transmitted 
“ to the Judge out of whose office the licence is to issue, and 
“ until the Judge has certified to the register that he has exa- 
“ mined into the matter of the caveat, and is satisfied that it 
“ ought not to obstruct the grant of the licence for the said 
" marriage, or until the caveat be withdrawn by the party who 
“ entered the same.”

The twelfth section enacts, " that all parishes where there shall 
“ be no parish church or chapel belonging thereto, or none wherein 
“ divine service shall be usually solemnized every Sunday, and 
“ all extra-parochial places whatever, having no public chapel 
“ wherein banns may be lawfully published, shall be deemed and 
“ taken to belong to any parish or chapelry next adjoining, for 
“ the purposes of this act only; and where banns shall be puh- 
“ lished in any church or chapel of any parish or chapelry ad- 
“ joining to any such parish or chapelry where there shall be no 
“ church or chapel, or none wherein divine service shall be so- 
“ lemnized as aforesaid, or to any extra-parochial place as afore- 
“ said, the parson, vicar, minister, or curate, publishing such banns, 
" shall, in writing under his hand, certify the publication thereof 
“ in the same manner as if either of the persons to he married 
“ had dwelt in such adjoining parish or chapelry.”

The thirteenth section enacts, “ that if the church of any 
“ parish, or chapel of any chapelry, wherein marriages have been 
“ usually solemnized, be demolished in order to be rebuilt, or be 
“ under repair, and on such account be disused for public service, 
“ it shall he lawful for the banns to be proclaimed in a church or
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“ chapel of any adjoining parish or chapelry in which banns are chapel of an 
“ usually proclaimed, or in any place within the limits of the rish'&cfpa 
“ parish or chapelry which shall be licensed by the bishop of the 
“ diocese for the performance of divine service, during the repair 
t£ or rebuilding of the church as aforesaid ; and where no such 
“ place shall be so licensed, then, during such period as aforesaid,
“ the marriage may be solemnized in the adjoining church or 
“ chapel wherein the banns have been proclaimed, and all mar- Provision for 
“ riages heretofore solemnized in other places within the said 
“ parishes or chapelries than the said churches or chapels, on icmnized.
“ account of their being under repair, or taken down in order to 
“ be rebuilt, shall not be liable to have their validity questioned 
“ on that account, nor shall the ministers who have so solemnized 
“ the same be liable to any ecclesiastical censure, or to any other 
“ proceeding or penalty whatsoever.” This enactment being de
fective in not providing that marriages might be solemnized in the 
places licensed for the proclamation of banns ; nor that marriages 
might be solemnized by licence in an adjoining church or chapel ; 
nor that the validity of marriages thereafter solemnized in other 
places than the churches and chapels out of repair, should not be 
questioned on that account; nor that the ministers who should 
thereafter solemnize such marriages should not be liable to eccle
siastical censure, &c. a subsequent statute 5 G. 4. c. 32. enacts, 
that “ all marriages which have been heretofore solemnized, or 
“ which shall be hereafter solemnized in any place within the 
“ limits of such parish or chapelry so licensed for the performance 
“ of divine service, during the repair or rebuilding of the church 
“ of any parish, or chapel of any chapelry, wherein marriages 
“ have been usually solemnized, or if no such place shall be so 
“ licensed, then in a church or chapel of any adjoining parish or 
“ chapelry in which banns are usually proclaimed, whether by 
“ banns lawfully published in such church or chapel, or by licence 
“ lawfully granted, shall not have their validity questioned on 
“ account of their having been so solemnized, nor shall the 
“ ministers who have so solemnized the same be liable to any 
“ ecclesiastical censure, or to any other proceeding.” And it 
further enacts, that all licences granted by any person having 
authority to grant them for the solemnization of marriages in a 
church or chapel, wherein marriages have been usually solemnized, 
shall be deemed to be licences for the solemnization of marriages 
in any place within the limits of such parish or chapelry, which 
shall be licensed by the bishop for the performance of divine 
service, during the repair or rebuilding of any such church or 
chapel, or if no place shall be so licensed, then in the church or 
chapel of any adjoining parish or chapelry, wherein marriages 
have been usually solemnized, (a) And also that all banns pro
claimed, and all marriages solemnized, according to the provisions 
of this act in any place so licensed, within the limits of any 
parish or chapelry, during the repair or rebuilding of the church,
&c. shall be considered as proclaimed and solemnized in the 
church, &c. and shall be so registered accordingly, (b)

(«) S. 2. (6) S.3.
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S. 15. Bond not 
to be required 
before grant
ing licence.

S. 16. Who are 
to give consent, 
if parties are 
under age.

S. 17. If the 
father of minor 
be non compos 
mentis, or if 
guardians or 
mother of 
minor be non 
compos mentis, 
or beyond sea, 
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may apply to 
the lord chan
cellor.
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The fourteenth section of the 4 G. 4. c. 76. enacts, “ for avoiding 
all fraud and collusion in obtaining of licences for marriage, 
that before any such licence be granted, one of the parties 
shall personally swear before the surrogate, or other person 
having authority to grant the same, that he or she believeth 
that there is no impediment of kindred or alliance, or of any 
other lawful cause, nor any suit commenced in any eccle
siastical court, to bar or hinder the proceeding of the said 
matrimony according to the tenor of the said licence; and that 
one of the said parties hath, for the space of fifteen days imme
diately preceding such licence, had his or her usual place of 
abode within the parish or chapelry within which such mar
riage is to be solemnized ; and, where either of the parties, not 
being a widower or widow, shall be under the age of twenty- 
one years, that the consent of the person or persons whose 
consent to such marriage is required under the provisions of 
this act has been obtained thereto : provided always, that if 
there shall be no such person or persons having authority to 
give such consent, then upon oath made to that effect by the 
party requiring such licence, it shall be lawful to grant such 
licence, notwithstanding the want of any such consent.”
The fifteenth section enacts, “ that it shall not he required of 
any person applying for any such licence to give any caution or 
security, by bond or otherwise, before such licence is granted, 
any thing in any act or canon to the contrary thereof notwith
standing.”
The sixteenth section enacts, “ that the father, if living, of any 
party under twenty-one years of age, such parties not being a 
widower or widow ; or, if the father shall be dead, the guardian 
or guardians of the person of the party so under age, lawfully 
appointed, or one of them ; and, incase there shall be no such 
guardian or guardians, then the mother of such party, if un
married; and, if there shall be no mother unmarried, then the 
guardian or guardians of the person appointed by the court of 
Chancery, if any, or one of them, shall have authority to give 
consent to the marriage of such party; and such consent is 
hereby required for the marriage of such party so under age, 
unless there shall be no person authorized to give such con
sent.”
The seventeenth section enacts, “ that in case the father or 
fathers of the parties to be married, or of one of them, so under
age as aforesaid, shall be non compos mentis, or the guardian ox- 
guardians, mother or mothers, or any of them, whose consent is 
made necessary as aforesaid to the marriage of such party or 
parties, shall be non compos mentis, or in parts beyond the seas, 
or shall unreasonably, or from undue motives, refuse, or with
hold his, her, or their consent, to a proper marriage, then it 
shall and may be lawful for any person desirous of marrying, in 
any of the before mentioned cases, to apply by petition to the 
lord chancellor, lord keeper, or the lords commissioners of the 
great seal of Great Britain for the time being, master of the 
rolls, or vice-chancellor of England, who is and are respectively 
hereby empowered to proceed upon such petition in a summary
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“ way; and in case the marriage proposed shall upon examination “ appear to be proper, the said lord chancellor, lord keeper, or 
“ lords commissioners of the great seal for the time being, master “ of the rolls, or vice-chancellor, shall judicially declare the same 
“ to be so; and such judicial declaration shall be deemed and 
cc taken to be as good and effectual, to all intents and purposes, as “ if the father, guardian or guardians, or mother of the person so 
“ petitioning, had consented to such marriage.

The eighteenth section enacts, “ that, from and after the said 
“ first day of November, no surrogate, hereafter to be deputed by “ any ecclesiastical Judge who hath power to grant licences, shall 
<c grant any such licence until he hath taken an oath before the 
“ said Judge, or before a commissioner appointed by commission 
“ under the seal of the said Judge, which commission the said “ Judge is hereby authorized to issue, faithfully to execute his “ office according to law, to the best of his knowledge, and hath “ given security by his bond in the sum of one hundred pounds to “ the bishop of the diocese for the due and faithful execution of 
“ his said office.”

The nineteenth section enacts, “ that whenever a marriage “ shall not be had within three months after the grant of a licence “ by any archbishop, bishop, or any ordinary or person having “ authority to grant such licence, no minister shall proceed to 
“ the solemnization of such marriage until a new licence shall “ have been obtained, unless by banns duly published according 
“ to the provisions of this act.” .

The twentieth section enacts, " that nothing hereinbefore con- 
“ tained shall be construed to extend to deprive the archbishop of 
“ Canterbury and his successors, and his and their proper officers, 
« of the right which hath hitherto been used, in virtue of a certain “ statute made in the 25th year of the reign of the late King 
cc Henry the Eighth, intituled ‘ An Act concerning Peter pence “ and dispensations,’ of granting special licences to marry at any 
“ convenient time or place.”

The twenty-second section enacts, “ that if any persons shall 
“ knowingly and wilfully intermarry in any other place than a 
“ church, or such public chapel wherein banns may be lawfully 
“ published, unless by special licence as aforesaid, or shall know- 
“ ingly and wilfully intermarry without due publication of banns, 
“or licence from a person or persons having authority to grant 
“ the same first had and obtained, or shall knowingly and wilfully “ consent to or acquiesce in the solemnization of such mai nage by 
“ any person not being in holy orders, the marriages of such 
cc persons shall be null and void to all intents and puiposes what- 
“ soever.” ...

The twenty-sixth section enacts, " that, after the solemnization 
“ of any marriage under a publication of banns, it shall not be “ necessary in support of such marriage to give any proof of the 
“ actual dwelling of the parties in the respective parishes or 
“ chapelries wherein the banns of matrimony were published ; or, 
“ where the marriage is by licence, it shall not be necessary to 
“ give any proof that the usual place of abode of one of the 
“ parties, for the space of fifteen days as aforesaid, was in the
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a Pansh or chapelry where the marriage was solemnized ; nor 
“ shall any evidence in either of the said cases be received to 
“ Prove the contrary, in any suit touching the validity of such 
“ marriage.” (c)

The thirtieth section enacts “ that this act, or any thing therein
contained, shall not extend to the marriages of any of the Royal 

“ Family.”
The thirty-first section enacts, “ that nothing in this act con- 

“ tained shall extend to any marriages amongst the people called 
“ Quakers, or amongst the persons professing the Jewish reli- 
“ gion, where both the parties to any such marriage shall be of 
“ the people called Quakers, or persons professing the Jewish 
“ religion respectively.”

The thirty-third section enacts, " that this act shall extend 
“ only to that part of the united kingdom called England.”

1 he mai riage act does not specify what shall be necessary to be 
observed m the publication ol banns, or that the banns shall he 
published in the true names of the parties ; but it must be under- 
stood as the clear intention of the Legislature that the banns shall 
be published in the true names, because it requires that notice in 
writing shall be delivered to the minister of the true Christian 
names and surnames of the parties seven days before the publica
tion ; and, unless such notice be given, he is not obliged to publish 
the banns. But a publication in the name which the party has 
assumed, and by which he is known in the parish, appears to he 
sufficient ; and would, indeed, be the proper publication where the 
party is not known by his real name. Thus, where a person whose 
baptismal and surname was Abraham Langley, was married by 
banns by the name of George Smith, having been known in the 
parish where he resided and was married by that name only from 
his first coming into the parish till his marriage, which was about 
three years, the court of King's Bench held that the marriage was 
valid, (d) And in the same court it was subsequently held that a 
marnage by licence, not in the party's real name, but in the name 
which he had assumed, because he had deserted, he beino- known 
by that name only in the place where he lodged and was married, 
and where he had resided sixteen weeks, was valid. Lord Ellen- 
borough, C. J. said, “ If this name had been assumed for the pur- 
“ Pose of fraud in order to enable the party to contract marriage,
“ aufi to conceal himself from the party to whom he was about to 

be mariied, that would have been a fraud on the marriage act and 
“ the rights of marriage, and the court would not have given effect 
“ to any such corrupt purpose. But where a name has been pre

fi') Upon an enactment nearly simi
lar it was determined, in a prosecu
tion for bigamy, where the first mar
riage was proved to have been by 
banns, that it was no objection that 
the parties did not reside in the parish 
where the banns were published and 
the marriage was celebrated. The pro
vision of the statute was considered as 
an express answer to the objection ; 
and it appears not to have been ad

verted to when the point was reserved 
for the opinion of the Judges. Rex v. 
Hind, Mich. T. 1813. Russ, and Ry. 
253.

M) Rex v. Billinghurst, 1815, 3 M. 
and S. 250. This was a settlement 
case: but the point was fully argued, 
and many cases from the Consistory 
court were cited, notes of which are 
given in the Report, 259 to 267.
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“ viously assumed, so as to have become the name which the party 
“ has acquired by reputation, that is, within the meaning of the 
“ marriage act, the party’s true name.’’ (d)

It seems that the assuming a fictitious name, upon the second 
marriage, will not prevent the offence from being complete, (e)
And it was decided to be no ground of defence, that upon the se
cond marriage (which was by banns) the parties passed by false 
Christian names when the banns were published, and when the 
marriage took place : and it was further holden that the prisoner, 
having written down the names for the publication of the banns,
Was precluded thereby from saying that the woman was not known 
by the name he delivered in, and that she was not rightly described 
by that name in the indictment. The indictment was against the 
prisoner for marrying Anna Timson whilst he had a wife living : 
the second marriage was by banns ; and, it appeared, that the pri
soner wrote the note for the publication of the banns, in which the 
woman was called Anna, and that she was married by that name, 
but that her real name was Susannah. Upon a case reserved two 
questions were made : one, whether this marriage was not void, 
because there was no publication of banns by the woman’s right 
name, and that, if the second marriage were void, it created no 
offence ; and the other question was, whether the charge of the 
prisoner’s marrying Anna was proved. But the Judges held, un
animously, that the second marriage was sufficient to constitute the 
offence ; and that, after having called the woman “ Anna’ in the 
note he gave in for the publication of banns, it did not lie in the 
prisoner’s mouth to say, that she was not known as well by the 
name of Anna as by that of Susannah, or that she was not lightly 
called by the name of Anna in the indictment. (/)

It has been seen that the sixteenth section of the marriage act The prosecutor 
makes the consent of the father, guardians, or mother, necessary to 
the validity of a marriage by licence, where the party is a minor. 0f parents, &c. 
And it appears to have been held, upon the former marriage act, if necessary, 
that the party prosecuting must shew such consent. . mari-iage^s

Upon an indictment for bigamy, the first marriage imported by by licence, 
the register to have been by licence, and the prisoner proved that 
at that time he was under age. A. question was raised, whether 
this threw it upon the prosecutor to prove consent; and, it appear
ing that by the marriage act the register ought to state consent, if 
either party was under twenty-one, Wilson, J. held it did ; and he 
directed an acquittal, (g) So, after a conviction, the Judges, upon 
much discussion, were of opinion that the form of the 1 egistei ol 
the first marriage, then in question, which expressed the marriage 
to have been by licence generally, without saying by consent of 
parents or guardians, together with the fact of the parents never 
having been known to have been in Ungland, were- prima, facie 
evidence that the first marriage was had without the consent of 
parents or guardians, upon which the jury might have found the 
prisoner not guilty. (?)

(«0 Rex v. Burton upon Trent, 3 
M and S. 537.

(e) Rex v. Allison, post. 207.
(/ ) Rex v. Edwards, Mich. T. 1814. 

-MS. Bayley, j. and Russ,and Ry. 283.

(g) Rex v. Morton, cor. Wilson, J. 
Newcastle, 1789. MS. Bayley, J. and 
Russ, and Ry. 19. note (a).

(/) James’s case, Mich. T. 1802. Rii. 
T. 1803. Russ, and Ry. 17. And the
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In a subsequent case it was also determined that if the pri
soner prove (as it is competent for him to do) that his first mar
riage took place while he was a minor, it must be shewn, on the 
part of the prosecution, that such marriage, if by licence, was with 
the proper consent. The prisoner was indicted at the Old Bailey 
July Sessions, 1803, for bigamy, in marrying Elizabeth Field, his 
first wife Lydia being still living : and it was proved that on the 
12th Feb. 1791, he was married to Lydia Blackwell by licence, and 
that she was living on the 8th of June last; and that on the 14th 
December, 1800, he married Elizabeth Field. On behalf of the 
prisoner it was proved that he was born on the 2d of January, 1771*. 
and that his father was then alive : and it was then contended that 
the first marriage was void as it was not proved to have been by 
the consent of his father. Lawrence, J. told the jury that he 
thought the marriage was to be presumed valid, unless the pri
soner proved that he had not that consent, and under his direction 
the prisoner was found guilty. But the point being saved for the 
consideration of the Judges, they held the conviction wrong; as 
it was clearly proved that the prisoner was under age at the time 
of the first marriage, and as there were no circumstances from 
which consent could be presumed, (a)

Consent to the Though illegitimate children are regarded by the law as not 
having any father, yet they were held to be within the marriage 

mate children, act of 26 Geo. 2.; and a marriage by licence between two illegiti
mate children, who were minors, without consent of parents or 
guardians, was therefore held to be void. (§j

And formerly it was the opinion of the court of King’s Bench, 
that the power of consent given by the act to the father and mother 
was intended to include reputed parents, as being interested in 
their children’s welfare, and bound to provide for them by the laws 
of nature : (h) but in a case which came before the consistorial 
court in London, in 1799, a different doctrine was held by the very 
learned Judge of that court, who was of opinion that the reputed 
parents were not enabled to consent, and that the consent could be 
lawfully given only by a guardian appointed by the court of Chan
cery. (?) And in a more recent case three of the Judges of the 
court of King’s Bench adopted the latter opinion ; and, after much 
argument and consideration, certified to the Master of the rolls that 
all marriages, whether of legitimate or illegitimate persons, were 
within the general provision of the marriage act 26 Geo. 2. c. 33. 
which required all marriages to be by banns or licence ; and that 
the consent of the natural mother to the marriage, by licence, of an 
illegitimate minor, was not a sufficient consent within the eleventh

Judges directed the prisoner to he dis
charged on his own recognizance. 
Lord Kenyon at the first meeting 
seemed to be of opinion, that it was 
sufficient for the prisoner to prove 
himself under age at the time of the 
first marriage ; and that it then rested 
with the prosecutor to shew that the 
marriage was with the consent of pa
rents or guardians, but that the pri
soner ought not to be called upon to 
prove a negative.

(a) Rex v. Butler, Mich. T. 1803. 
MS. Bayley, J. and Russell and Ryles, 
61. It seems that subsequent coun
tenance from parents or guardians, or 
other circumstances of a similar kind, 
might afford ground for presuming the 
necessary consent.

(S') Rex v. Hadnett, 1 T. R. 96.
(h) Rex v. Edmonton, Cald. 435.
(i) Horner v. Liddiard, Rep. by Dr. 

Crokc.
2
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section of that act; and that consequently the marriage in question 
Was void by the said statute. (A)

One point upon the construction of the former marriage act 26 
Geo. 2. c. 33. was determined by the court of King’s Bench, with 
much reluctance ; the able Judge who then presided in that Court 
seeming to discourage an attempt to try a question of such serious 
consequence in a collateral way, on a settlement case : but, after 
consideration, it was decided that a marriage celebrated by banns, 
in a chapel erected after that statute was passed, and not upon the 
site of any ancient church or chapel, was void, although marriages 
had been de facto frequently celebrated there ; the words of the 
statute “ in which chapel banns have been usually published” being 
held clearly to mean chapels existing at the time it was passed. (1) 
But as soon as the determination of the Court in this case was 
known, a bill was introduced into Parliament, which passed into a 
law, making valid all marriages which had been celebrated in any 
parish church or public chapel, erected since the passing of the 26 
Geo. 2. c. 33. and consecrated, and providing that the registers of 
such marriages shall be received as evidence, im) The fourth sec
tion enacted, that the registers of marriages thereby made valid 
should within twenty days after the first of August, 1/ 81, be removed 
to the church of the parish in which such chapel should be situated ; 
or, if it should be situated in an extra-parochial place, to the parish 
church next adjoining; to be kept with the registers of such parish. 
And these provisions were extended by the 44 Geo. 3. c. 77- and the 
48 Geo. 3. c. 127. to marriages celebrated in such chapels before the 
23d August, 1808 ; and the registers of such marriages are in like 
manner to be removed to parish churches, and transmitted to the 
bishop. A more recent statute 6 Geo. 4. c. 92. recites that since 
the act 26 Geo. 2. c. 33. and the act 44 Geo. 3. c. 77- divers 
churches and chapels had been erected and built in England, 
IE%les, and the town of Berwick upon Tweed, which had been duly 
consecrated, and divers marriages had been solemnized therein 
since the passing of the 44 Geo. 3. c. 77- : but by reason that in 
such churches and chapels banns of matrimony had not usually 
been published, before or at the time of passing the 26 Geo. 2. c. 
33., nor any authority obtained for solemnizing marriages therein, 
Under the provisions of the 4 Geo. 4. c. 76., such marriages had been 
°r might be deemed to be void ; and then enacts, that all marriages 
already solemnized in any church or public chapel in England, 
IEîles, and the town of Berwick upon Tweed, erected since the 
act of the 26 Geo. 2. c. 33. and consecrated, shall be as good and 
Valid in law as if such marriages had been solemnized in parish 
churches or public chapels, having chapelries annexed, and wherein 
banns had usually been published before or at the time of passing 
tile said act of 26 Geo. 2. The second section enacts, that it shall 
be lawful for marriages to be in future solemnized in all churches 
und chapels erected since the 26Geo.2.c.33.and consecrated, “in 
‘ which churches and chapels it has been customary and usual,

(&) Priestley v. Hughes, 11 East. 1. Lords in an appeal from the decree in 
rose, J. differed, and sent a separate this case, 

certificate. The question was after- (l) Rex v. North field, Dougl. 659. 
Vaid$ brought before the House of (m) 21 Geo. 3. c. 53,

Marriages ce
lebrated in 
churches and 
chapels erected 
since the mar
riage act, 26 
Geo. 2. c, 33.
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“ before the passing of this act, to solemnize marriages and that 
all marriages hereinafter solemnized therein shall be as good and 
valid as if they had been solemnized in parish churches, &c. 
wherein banns had usually been published before or at the time of 
passing the said act of 26 Geo. 2. And the registers of marriages 
solemnized in the churches or chapels, by this act of 6 Geo. 4. 
enacted to be valid in law, or copies thereof, are to be received as 
evidence, in the same manner as the registers of marriages in 
parish churches, &c. in which banns were usually published before 
or at the time of the 26 Geo. 2. c. 33., or copies thereof are re
ceived 5 but liable to the same objections as would be available to 
exclude the latter from being received, (a) But such registers of 
marriages, solemnized in any public chapel, and made valid by this 
act of 6 Geo. 4. c. 92. are, within three months from the passing 
of the act, to be removed to the parish church of the parish in 
which such chapel is situated ; and if it be situated in an extra- 
parochial place, then to the parish church next adjoining, to be 
kept with the marriage registers of such parish, and in like manner 
as parish registers are directed to be kept by the said act of the 26 
Geo. 2. (A)

The marriage act is restrained by sect. 33. (c) to that part of the 
united kingdom called England. With respect to marriages in 
Scotland, though the point was formerly much doubted, (o) it ap
pears to have been afterwards settled that where minors domiciled 
in England withdrew themselves into Scotland, or places beyond 
the seas, for the purpose of evading the marriage act, their mar
riage under such circumstances was nevertheless valid, (p) And 
in the case of a marriage in such distant place, it appears to be 
sufficient to shew that it was performed according to the rites and 
custom of the country in which it was celebrated. In a case respect
ing the settlement of a pauper, the facts were that a soldier on 
service with the British army in St. Domingo, in 1796, being de
sirous of marrying the widow of another soldier who had died there 
in the service, the parties went to a chapel in the town, and the 
ceremony was there performed by a person appearing and officiating 
as a priest ; the service being in French, but interpreted into 
English by a person who officiated as clerk, and understood at the 
time by the pauper to be the marriage service of the church of 
England. This was held sufficient evidence, after eleven years’ 
cohabitation, that the marriage was properly celebrated ; although 
the pauper (who was the woman) stated that she did not know 
that the person officiating was a priest. Lord Elienborough, C. J. 
in delivering his opinion, considered the case, first, as a marriage 
celebrated in a place where the law of England prevailed, (sup
posing, in the absence of any evidence to the contrary, that the law

(ft) 6 Geo. 4. c. 92. s. 3.
0) Id. s. 4.
(e) Ante. p. 200.
(o) See Burn’s Just. Marriage, and 

the observations of Lord Mansfield in 
Robinson v. Bland, l Burr 1079.

(p) Crompton v. Bearcrolt, Bull. N. P. 
113.; and see the opinion of Eyre, C. J.

in reasoning upon the case of Philips 
v. Hunter, 2 H. Blac. 412. And in 
llderton v. Ilderton, 2 H. Blac. 145. it 
was taken to be clear that a marriage, 
celebrated in Scotland, is such a mar
riage as would entitle the woman to 
her dower in England,
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of England, ecclesiastical and civil, was recognized by subjects of 
England in a place occupied by the king’s troops, who would im
pliedly carry that law with them,) and held that it would be a good 
marriage by that law : for it would have been a good marriage in 
this country before the marriage act, and consequently would be so 
now in a foreign colony, to which that act does not extend. In 
the second place, he considered it upon the supposition that the 
law of England had not been carried to St. Domingo by the king’s 
forces, nor was obligatory upon them in this particular ; and held 
that the facts stated would be evidence of a good marriage accord
ing to the law of that country, whatever it might be ; and that upon 
such facts every presumption was to be made in favour of the Ma 
validity of the marriage, (q) In a subsequent case at the Uia a disseuting 
Bailey, a question was made whether a marriage of a dissenter in teacher in a 
Ireland, when performed by a dissenting minister in a private room, givate room 
was valid. It was contended on behalf of the prisoner, who was 
indicted for bigamy, that the marriage was illegal from the clan
destine manner in which it was celebrated ; and several Irish sta
tutes were cited, from which it was argued that the marriage of 
dissenters in Ireland ought at least to be in the face of the congre
gation, and not in a private room. But the Recorder is said to 
have been clearly of opinion that this marriage was valid, on the 
ground that as, before the marriage act, a marriage might have 
been celebrated in England in a house, and it was only made ne
cessary, by the enactment of positive law, to celebrate it m a 
church, some law should be shewn requiring dissenters to be mar
ried in a church, or in the face of the congregation, in Ireland, 
before this marriage could be pronounced to be illegal : whereas 
one of the Irish statutes, 21 and 22 Geo. 3. c. 25. (r) enacted, that 
all marriages between Protestant dissenters, celebrated by a Pro
testant dissenting teacher, should be good, without saying at what 
place they should be celebrated, (.sj

With respect to the marriage of minors■ in Ireland, the statute 
9 Guo. 2. c. 11. (Irish) contains some provisions. And the statute 
58 Geo. 3. c. 84. was passed to remove doubts which had arisen as 
to the validity of marriages solemnized within the British territo
ries in India, by ordained ministers of the church of Scotland. _

The statute 4 Geo. 4. c. 91. recites the expediency of relieving ^Geo. 
the minds of all his Majesty’s subjects from any doubt concerning certain mar„

(q) Rex v. Brampton, 10 East. 282.
(r) And see 11 Geo. 2. c. 10. By 32 

Geo. 3.C.21. s. 12. Protestants may be 
married to Roman Catholics by cler
gymen of the established church : but 
S- 13. contains a proviso that the act 
shall not authorize Protestant dissent
ing ministers or Popish priests to cele
brate marriage between Protestants of 
the established church and Roman Ca
tholics. The clause however does not 
enact that such a marriage celebrated 
by a Protestant dissenting teacher shall 
be void. Such a marriage, celebrated 
by a Popish priest, would be void by 
19 Geo. 2. c. 13. (Irish) ; and the 33

Geo. 3. c. 21. s. 12. only authorizes 
Popish priests to celebrate marriage 
between a Protestant and a Papist, 
where such Protestant and Papist have 
been first married by a Protestant cler
gyman.

(s) Rex v.------- , Old Bailey, Jan.
Sess. 1815, cor. Sir J. Silvester, Re
corder. MS. The prisoner was an offi
cer in the army ; and his first marriage, 
upon which this question was raised, 
took place in 1787, at Londonderry. 
The second marriage was celebrated in 
London, according to the ceremonies 
of the church of England.
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the validity of marriages, solemnized by a minister of the church of 
England, in the chapel or house of any British ambassador or mi
nister residing within the country to the court of which he is 
accredited, or in the chapel belonging to any British factory abroad, 
or in the house of any British subject residing at such factory, as 
well as from any possibility of doubt concerning the validity of 
marriages solemnized within the British lines by any chaplain or 
officer, or other person, officiating under the orders of the com
manding officer of a British army serving abroad : and then enacts, 
that “ all such marriages shall be deemed and held to be as valid 
“ in law as if the same had been solemnized within his Majesty’s 
“ dominions, with a due observance of all forms required by law.” 
But there is a proviso that this act shall not confirm, or impair or 
affect the validity of any marriages solemnized beyond the seas 
save and except such as are solemnized as herein specified and 
recited, (a) r

Marriages in the colony and dependencies of are
especially regulated by the statute 5 Geo. 4. c.68. which repeals a 
°rpiier "tiftutc, 5/ Geo. 3. c. 51. upon the same subject.
.l hough the first marriage may be abroad, the offence is not cog

nizable here if the second marriage, which makes the offence, were 
abroad. The question was moved to Kelyng, C. J. at the Old 
Bailey, whether, if a man marry one wife in France, and a second 
™ England, he might be indicted for this in England; and he took 
the difference that if the second marriage, which makes the felony 
were in England, the offender might be indicted and tried here • 
but otherwise if the second marriage were abroad; because felonies 
in another kingdom are not by the common law triable here in 
England, (b)

It was formerly held that if an idiot contracted matrimony it 
was good and should bind him : but modern resolutions appear to 
have proceeded upon the more reasonable doctrine of the civil law 
by determining that the marriage of a lunatic, not being in a lucid 
interval, is absolutely void. And as it might be difficidt to prove 
the exact state of the mind of the party at the actual celebration 
of the nuptials, the statute 15 Geo. 2. c. 30. has provided that if 
persons found lunatics under a commission, or committed to the 
care of trustees by any act of Parliament, marry before they are 
declared of sound mind by the lord chancellor, or the majority of 
such trustees, the marriage shall be totally void, (s)

. Upon indictments for bigamy it has been held not to be suffi
cient to prove a marriage by reputation ; but that either some per
son present at the marriage must be called, or the original register 
or an examined copy of it, be produced, (if) The marriage act!
. veo. 4. c. /6. s. 28. requires that marriages shall be solemnized 
in the presence of two or more credible witnesses, besides the 
minister who shall celebrate the same, and that it shall be entered 
in the register ; in which entry it shall be expressed, that the mar
riage was celebrated by banns or licence, and with consent as the 
case may be, and be signed by the minister and parties married,

(a) S. 2.
(b) Kel. 79.
($) 1 Blac. Com. 438, 439.

(<) Morris t). Miller, 4 Burr. 2057. 
Birt v. Barlow, Dough 162.
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and attested by two witnesses. But, upon a provision nearly similar 
in the former marriage act, it was held not to be necessary to call 
one of the subscribing witnesses to the register in order to prove 
the identity of the persons married ; but that the register, or the 
copy of it,‘being produced, any evidence which satisfied the jury 
as to the identity of the parties was sufficient ; as if their hand
writing to the register were proved ; or that bell-ringers were paid 
by them for ringing for the wedding, or the like, (w) And it was 
held that if the marriages were proved by a person present at them, 
it was not necessary to prove the registration, or licence, 01 banns. 
The prisoner was indicted for marrying Ann Epton, whilst Jane, 
his former wife, was living : each marriage was proved by a wit
ness who was present at the ceremony ; and it appeared that at the 
first marriage the prisoner went by the name oi Allison, and at the 
second by the name of Wilkinson. Chambre, J. doubted whether 
the evidence was sufficient without proof of the registration of 
either marriage, or of any licence, or publication of banns : but the 
Judges held that it was. (a)

How far the acknowledgment of the defendant upon the subject 
of his marriage is sufficient evidence of the fact may admit of some 
doubt. In one case it was held, that proof of the prisoner’s co
habiting with and acknowledging himself married to a former wife 
then living, such assertion being backed by his producing to the 
Witness a copy of a proceeding in a Scotch court against him and 
his wife for having contracted the marriage improperly, (the mar
riage, however, being still good according to that law), was suffi
cient evidence of the first marriage; and upon such evidence, 
together with due proof of the second marriage, the prisoner was 
convicted. The point being reserved for the opinion of the Judges, 
all of them (with the exception of Perryn, B. and Buller, J. who 
Were absent,) held the conviction proper. Two of them obseived 
that this did not rest upon cohabitation and bare acknowledgment ; 
for the defendant had backed his assertion by the production of the 
copy of the proceeding : but some of the Judges thought that the 
acknowledgment alone would have been sufficient, and tnat the 
paper produced in evidence was only a confirmation of such ac
knowledgment. (x) .

After proof of the first marriage the second wife may be a wit- 
Qess : but it is clear that the first and true wife cannot be admitted 
to give evidence against her husband, (y)

„ (to) 1 East. P. C. c. 12. s. 11. p. 472. 
e«ll. N. P. 37.

(c) Rex v. Allison, East. T. 1806. 
MS. Bayley, J. and Russ, and Ry. 109.

(Æ) Truman’s case', Nottingham Spr. 
Assiz. 1795, decided upon by the 
Judges in East. T. 1795, MS. Jud. 1 
E«t. P. c. c. 12. s. 10. p. 470, 471. 
where see some remarks as to the ad
mission of a bare acknowledgment in 
evidence in a case of this nature. That 
>t may be difficult to say that it is not 
evidence to go to a jury : but that it 
must be admitted that it may under

circumstances he entitled to little or 
no weight; for such acknowledgments 
made without consideration of the 
consequences, and palpably for other 
purposes at the time, are scarcely de
serving of that name in the sense in 
which acknowledgments are received 
as evidence" ; more especially if made 
before the second marriage, or upon 
occasions' when in truth they cannot 
he said to be to the party’s own pre
judice, nor so conceived by him at the 
time.

(y) 1 Hale 693, 1 East. P. C. c. 12.

Hor far the 
acknowledg
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The true wife 
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Though the statute 1 Jac. 1. c. 11. enacts, that persons offending 
against it shall suffer death as in cases of felony, clergy is not 
thereby taken away; and the punishment for bigamy by the 18th 
Eliz. c. 7* s. 2, 3. was burning in the hand and imprisonment not 
exceeding a year. (2) But the statute 35 Geo. 3. c. 6/. s. 1., re
citing that the punishment of persons convicted under the act of 
1 Jac. 1. c. 11. had not proved effectual, enacts, “ that if any per- 
“ son or persons within his Majesty’s dominions of England and 
“ Wales, being married, or which hereafter shall marry, do, at any 
“ time from and after the passing of this act, marry any person or 
“ persons, the former husband or wife being alive, and shall be in 
“ due manner convicted thereof under the said act, shall be suh- 
“ ject and liable to the same penalties, pains, and punishments, as, 
“ by the laws now in force, persons are subject and liable to who 
“ are convicted of grand or petit larceny.” By the second section 
of this statute any person ordered to be transported by virtue of 
the act, and being afterwards at large within Great Britain, without 
lawful cause, before the expiration of the term, is declared to be 
guilty of felony, and made liable to suffer death without benefit of 
clergy. And (by s. 3.) the trial for such offence may be in the 
county where such person was convicted and ordered to be trans
ported, or in the county, within England and Wales, where such 
person shall be apprehended : and, in the latter case, provision is 
made for certifying a transcript of the former proceedings as 
evidence upon the trial.

s. 9. p. 469. and 1 Hawk. c. 42. s. 8. Feb. Sess. 1786, is cited, 
where it is said that this rule has been (z) And by 19 Geo. 3. c. 74. s. 3. a
so strictly taken that even an affidavit moderate fine or whipping in the man
to postpone the trial made by the first ner therein specified may be substi- 
wife has been rejected, and Old Bailey, tilled for the burning.
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CHAPTER THE TWENTY-FOURTH,

OF LIBEL AND INDICTABLE SLANDER.

ÌT appears to be well settled that publications blaspheming God, or 
turning the doctrines of the Christian religion to contempt and 
ridicule, may be made the subject of indictment; and it is now 
tuily established, though some doubt seems formerly to have been 
Entertained upon the subject, that such immodest and immoral 
Publications as tend to corrupt the mind, and to destroy the love of 
decency, morality, and good order, are also offences at common 
law- («) It is also a misdemeanor wantonly to defame or indeco
rously to calumniate that ceconomy, order, and constitution of 
things which make up the general system of the law and govern
ment of the country. (6) And it is especially criminal to degrade 
°r calumniate the person and character of the sovereign, and the 
administration of his government by his officers and ministers of 
state, (c) or the administration of justice by his Judges, (cl) And 
tue same policy which prohibits seditious comments on the king’s 
conduct and government extends, on the same grounds, to similar 
reflections on the proceedings of the two houses of Parliament, (e) 

uch publications also as tend to cause animosities between this 
country and any foreign state, by the personal abuse of the sove- 
eign of such state, his ambassadors, or other public ministers, may 
e tieated as libels, (f) With respect to libels upon individuals, 
?®y have been defined to be malicious defamations, expressed 

, "her in printing or writing, or by signs or pictures, tending either 
o blacken the memory of one who is dead, or the reputation of one 

Xvh° is alive, and thereby exposing him to public hatred, contempt, 
and ridicule. (§■)

Upon some of these subjects a publication by slander, or words 
^Poken only, though not properly a libel, (/>) may be the subject of 

1 unin al proceeding, as will be shewn in the course of the Chapter.
i, ) See the cases collected in Star- 

® on lib. 486 to 504.
W Holt on Lib. 82.

ra. ?ex v- Lambert and Perry, 2 
Ca=npb. 398.

Starkie on Lib. 532.
Starkie on Lib. 535.

U ) Hex v. Peltier, Holt, on Lib. 78.R to i wE°,n’ ffiac. R. 517.
U 1 Hawk, P. c. c. 73. s. 1,2, 3,7. 
VOL. I.

4 Bac. Abr. Libel, p. 449.; and see as t< 
libel by a picture, a late case, Du Bos 
v. Bercsford, 2 Campb. 511.

(h) A libel is termed Libellusfamo 
sus seu infamatoria scriptura, and hai 
been usually treated of as scanda 
written or expressed by symbols. Lamb 

. Sax. Law, 64. Bract, lib. 3. c. 36. ;
Inst. 174. 5 Co. 125. 1 Lord Baym
416. 2 Salk. 417,418. Libel may b 

P
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A libel may be as'well by descriptions and circumlocutions as in 
express terms ; therefore scandal conveyed by way of allegory or 
irony amounts to a libel. As where a writing, in a taunting man
ner, reckoning up several acts of public charity done by a person, 
said, “ You will not play the Jew, nor the hypocriteand then 
proceeded, in a strain of ridicule, to insinuate that what the person 
did was owing to his vain glory. Or where a publication, pre
tending to recommend to a person the characters of several great 
men for his imitation, instead of taking notice of what great men 
are generally esteemed famous for, selected such qualities as their 
enemies accuse them of not possessing ; (as by proposing such a 
one to be imitated for his courage who was known to be a great 
statesman but no soldier, and another to be imitated for his learn
ing who was known to be a great general but no scholar) such a 
publication being as well understood to mean only to upbraid the 
parties with the want of these qualities as if it had done so directly 
and expressly, (i) And, upon the same ground, not only an alle
gory but a publication in hieroglyphics, or a rebus or anagram, 
which are still more difficult to be understood, may be a libel ; and 
a Court, notwithstanding its obscurity and perplexity, shall be al
lowed to judge of its meaning, as well as other persons. (A) And 
it is now well established that slanderous words must be under
stood by the Court in the same sense as the rest of mankind would 
ordinarily understand them. (?) Formerly it was the practice to 
say that words were to be taken in the more lenient sense ; but 
that doctrine is now exploded : they are not to he taken in the 
more lenient or more severe sense ; but in the sense which fairly 
belongs to them, and which they were intended to convey, (m)

Upon the same principles it has been resolved that a defamatory 
writing, expressing only one or two letters of a name, in such a 
manner that from what goes before, and follows after, it must 
needs he understood to signify a particular person, in the plain, 
obvious, and natural construction of the whole, and would he non
sense if strained to any other meaning, is as properly a libel as if 
it had expressed the whole name at large ; for it brings the utmost 
contempt upon the law to suffer its justice to be eluded by such 
trifling evasions ; and it is a ridiculous absurdity to say that »
said to be a technical word, deriving 
its meaning rather from ils use than its 
etymology. “ There is no other name 
“ but that of libel applicable to the 
“ offence of libelling ; and we know 
“ the offence specifically by that name, 
“ as we know the offences of horse- 
“ stealing, forgery, &c. by the names 
“which the law has annexed to them.” 
By Lord Camden, in Rex v. Wilkes, g 
Wils. 121.

(£) 1 Hawk. P. C. c. 73. s. 4. 4 Bac.
Ahr. Libel, (A) 3. p 453.

(7t) Holt on Libel, 235, 236.
(/) Woolnoth v. Meadows, 5 East. 

463. In this case the defendant had 
said of the plaintiff, “ that his charac- 
“ ter was infamous—that lie would be 
“ disgraceful to any society—that de-

‘■‘■licacy forbad him from bringing a 
“direct charge—hut it was a male 
“ child who complained to him and 
these words were understood to mean 
a charge of unnatural practices.

(to) By Lord Ellenborough, C. J- 111 
Rex v. Lambert and Perry, 2 Camph- 
403. And in a case of libel, Rex »■ 
Watson and others, 2 T. R. 206, Buy 
1er, J. said, “ Upon occasions of this 
“ sort I have never adopted 
“ rule than that which has 
“ qu enti y repeated by Lord 
“to juries, desiring them to 
“ paper stated to he a libel as men <> 
“ common understanding, and 
“ whether in their minds it conveys the 
“ idea imputed.”

any ou‘v* 
been frf' 
Mansfield 
read the
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Writing which is understood by every one of the meanest capacity 
cannot possibly be understood by a Judge or jury, (n)

An indictment lies for general imputations on a body of men, 
though no individuals be pointed out, because such writings have a 
tendency to inflame and disorder society, and are therefore within 
the cognizance of the law. (o) And scandal published of three or 
four persons is punishable at the complaint of one or more or all 
of them, [p)

It appears to have been considered that the remedies by action 
and indictment for libels are co-extensive, and may be regarded 
as upon the same footing, (q)

It is quite clear that upon an indictment or criminal prosecution 
tor a libel the party cannot justify that its contents are true, or 
that the person upon whom it is made had a bad reputation. The 
ground of the criminal proceeding is the public mischief which 
hbels are calculated to create in alienating the minds of the people 
from religion and good morals, rendering them hostile to the 
government and magistracy of the country; and, where particular 
individuals are attacked, in causing such irritation in their minds 
ns may induce them to commit a breach of the public peace. The 
raw, therefore, does not permit the defendant to give the truth of 
. e libellous matter in justification ; any attempt at which in the 
instances of libels against religion, morality, or the constitution, 
Would be attended with consequences of the greatest absurdity ; 
And, in the case of libels upon individuals, might be extremely 
Unjust, and could never afford a substantial defence to the charge. 
A libel against an individual may consist in the exposure of some 
Personal deformity, the actual existence of which would only shew 
the greater malice in the defendant ; and even if it contain charges 
of misconduct founded in fact, the publication will not be the less 
likely to produce a violation of the public tranquillity. It has been 
observed that the greater appearance of truth there may be in any 
iiialicious invective, it is so much the more provoking ; and that, 
111 a settled state of government, the party grieved ought to com-

(») 1 Hawk. P.C. c. 73. s. 5. 4Bac.
Libel (A) 3. p. 453., where it is 

a!c‘ in the marginal note that if an ap
plication is made for an information 
!? a case of this kind, some friend to 

le Party complaining should, by affi- 
avit, state the having read the libel, 
nd understanding and believing it to 

J>ean the party. In a late case Lord 
‘■enborough, C. J., held, upon argu- 
Cl|t, that the declarations of specta- 

ers, while they looked at a libellous 
cv ,iITe *n an exhibition room, were 
tr ,eiìce to shew that the figures pour- 

ayed were meant to representthe par
es stated to be libelled. Du Bost v.

Keresford, 2 Campb. 512.
'°) Holt on Libel, 237. 

aJf i ll!- ibid- In Rex v. Benfield 
Ih-it an(lers> 2 Burr. 980, it was held 

an information lay against two 
"Slng a libellous song on A. and
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for siua-;
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B., which first abused A. and then B. 
And it was said that if the defendants 
had sung separate stanzas, the one re- jj 
fleeting on A. and the other on B., the 
offence would still have been, entire., 
A libel upon one of a body of persons, 
without naming him, is a libel upon 
the whole, and may be so described ; 
and where a paper is published equally 
reflecting upon a number of people, it 
reflects upon all : and readers, accord
ing to their different opinions, may 
apply it so. Rex «. Jenour, 7 Mod. 
400.

(q) Starkie on Lib. 150, 165, 550. 
Holt on Lib. 215,216. Bradley v. Me
thuen, 2 Ford’s MS. 78. This must be 
understood, however, of cases where 
the libel, from its nature and subject, 
inflicts a private injury, and not of 
those cases in which the public only 
can be said to be affected by the libel.
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plain, for every injury done to him, in the ordinary course of law, 
and not by any means to revenge himself by the odious proceed
ing of a libel, (r)

It should seem that a party will not be excused by shewing that 
the libel with which he is charged was copied from some other 
work, even though he may have stated it to be merely a copy, and 
disclosed the name of the original author at the time of its publica
tion. Thus, where to a declaration for a libel published in a news
paper it was pleaded that the libel was originally published in the 
Hampshire newspaper by G. M., and that at the time of publica
tion by the defendant it was stated in such publication that it was 
copied from that newspaper, and that pursuant to the statute 
38 Geo. 3. c. 78. the said G. M. had made an affidavit that he was 
the publisher of the Hampshire newspaper, and still remained so 
at the time of publication of the libel ; the Court held that the 
plea was bad, inasmuch as the publication by the defendant did 
not specify by name G. M. as the original publisher of the libel, 
but only named the journal : and it was intimated by some of the 
learned Judges (though not decided, as such a decision was not 
required by the case) that even if G. M. had been named by the 
defendant when the latter published the libel, such publication, 
being of written slander, could not have been justified.(s)

But there are some circumstances which will protect a publica
tion from being deemed libellous. A petition to the King to be 
relieved from doing what the King has directed the party to do, if 
bona fide and in repectful terms, is no libel, though it call in ques
tion the legality of the King’s direction. James II. published a 
declaration of liberty of conscience and worship to all his subjects, 
dispensing with the oaths and tests prescribed by statutes 25 & 30 
Car. IL, and directed that it should be read two days in every 
church and chapel in the realm, and that the bishops should dis
tribute it in their dioceses that it might be so read. The Arch
bishop of Canterbury and six bishops presented a petition to the 
King praying that he would not insist upon their distributing and 
reading it, principally because it was founded on such a dispens
ing power as had often been declared illegal in parliament, and 
that they could not in prudence, honour, or conscience, so far 
make themselves parties to it as to distribute and publish it. This 
petition was treated as a libel : they were taken up for it ; and, not 
choosing to give bail, were sent to the Tower, and tried. The 
publication was proved; and Wright, C. J., and Allibone, J., 
thought it a libel: but Holloway and Powell, Js., thought other-

(r) 1 Hawk P. C c. 73. s. 6. 4Bac. 
Air. Libel (A) 5. p. 455. 4 Bla. Com. 
150, 151. Starkie on Libel, 556. et seq. 
Holton Libel, 215, et seq. But though 
the truth is no justification in a cri
minal prosecution, yet in many in
stances it is considered as an extenua
tion of the offence ; and the Court of 

' King’s Bench has laid down this gene
ral rule, that it will not grant an in
formation for a libel unless the prose
cutor who applies for it makes an affi

davit asserting directly and pointedly 
that he is innocent of the charge im
puted to him. This rule, however, 
may be dispensed with if the person 
libelled resides abroad, or if the im
putations of the libel are general and 
indefinite, or if it is a charge against 
the prosecutor for language which he 
has held in parliament. 4 Bla Com. 
151, note (G). Dougl. 271,372.

(s) Lewis v. Walter, 4 B. & A. 605., & 
see M'Gregor v,Thwaites, 3 B. & C. 24-
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^ise, there not being any ill intention of sedition in the bishops, 
told the object of their petition being to free themselves from 
blame in not complying with the King’s command. The jury 
found them not guilty, (r)

It has been resolved that no false or scandalous matter con- Petitions to 
f‘tined in a petition to a committee of parliament, or in articles of pajlla(fent’ 
ptie peace exhibited to justices of peace, or in any other proceed- thorized pro- 
tog in a regular course of justice, will make the complaint amount ceedings. 
to a libel ; for it would be a great discouragement to suitors to 
subject them to public prosecution in respect of their applications 
to a court of justice, (s) Thus where a charge was, that the de
fendant, in a certain affidavit before the court, had said that the 
plaintiff in a former affidavit against the defendant had sworn 
falsely, the court held that this was not libellous ; for in every dis- ,
Pute in a court of justice, where one by affidavit charges a thing 
a,|d the other denies it, the charges must be contradictory, and 
there must be affirmation of falsehood, (if) It is also held that no 
presentment of a grand jury can be a libel, not only because per
sons who are supposed to be returned without their own seeking, 
told are sworn to act impartially, shall be presumed to have proper 
evidence for what they do, but also because it would be of the 
Utmost ill consequence in any way to discourage them from mak- 
tog their enquiries with that freedom and readiness which the 
public good requires, (u) Where an action was brought against 
the president of a military court of enquiry for a libel contained in 
the minutes of such court, which had been delivered by the de
fendant to the commander in chief and deposited in his office, it 
Was held that these minutes were a privileged communication, and 
properly rejected when tendered at the trial in proof of the alleged 
libel ; and also that a copy of them had been properly rejected, (v)
And where a court-martial, after stating in their sentence the 
Acquittal of an officer against whom a charge had been preferred, 
subjoined thereto a declaration of their opinion, that the charge 
Was malicious and groundless, and that the conduct of the prose
cutor in falsely calumniating the accused was highly injurious to

M Case of the Seven Bishops, 12 St. any reason why such a mockery of 
.ri- 183 ; and see post, as to commu- public justice should not rather ag- 

tocations made bond fide, and in the gravate the offence than make it cease 
P'oper course of proceeding. to he one. Upon this point Mr. Starkie,

(s) 1 Hawk. P. C. c. 73. s. 8. 4 Bac. after referring to the several authori- 
. br. Libel (A) 4. p. 454. And see the ties, says, that it may be collected ge- 
•Wdgment of Holroyd, J., in Hodgson nerally that no action can be raain- 
T- scavlett, 1 B. & A. 244. It is holden tained for any thing said or otherwise 
. y some that no want of jurisdiction published in the course of a judicial 
to the court to which the complaint proceeding, whether criminal or civil;

'all be exhibited will make it a libel ; though for a malicious and groundless 
-®Cause the mistake of the court is not prosecution, an action, and perhaps 

Putable to the party, but to his an indictment, may be supported, 
ounsel : but Hawkins says, (1 Hawk, founded on the whole proceeding, 

an ^ C" 73, s 8-) that if it manifestly Starkie on Libel, 223.
PPears that a prosecution is entirely (t) Astley v. Younge, 2 Burr. 817.

Se> malicious, and groundless, and (u) 1 Hawk. P. C. c. 73. s. 8. 4Bac.
tomenced, not with a design to go Abr. Libel (A) 4. p. 455. 

clef01'!?'1 it, but only to expose the (v) Horne v. Lord F. C. Bentinck, 4 
0r tomanfs character under the shew Moore, 563. 

a 'egui proceeding, he cannot sec
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the service, it was held that the president of the court-martial was 
not liable to an action for a libel for having delivered such sentence 
and declaration to the judge advocate ; and Mansfield, C. J., in 
delivering his opinion, said, “If it appear that the charges are 
“ absolutely without foundation,—is the president of the court-mar- 
“ tial to remain perfectly silent on the conduct of the prosecutor ; 
“ or can it be any offence for him to state that the charge is 
“ groundless and malicious ?”(?/;)

Ancl speeches The members of the two houses of parliament, by reason of 
of members of their privilege, are not answerable at law for any personal reflec- 

dons on individuals contained in speeches in their respective 
D ' houses ; for policy requires that those who are by the constitution 

appointed to provide for the safety and welfare of the public should, 
in the execution of their high functions, be wholly uninfluenced by 
private considerations, (x)

Thus the actual proceedings in courts of justice and in parlia
ment are exempted from being deemed libellous : it becomes im
portant to enquire in the next place how far the same privilege 
will be extended to communications of those proceedings to the 
public, made with impartiality and correctness.

How far the B has always been held that a publication of the proceedings in 
procèedinçs°iii a court of justice will not he protected unless it be a true and 
courts of jus- honest statement of those proceedings, (y) But provided it were 
tice is allow- Gf that character, the doctrine seems at one time to have been 

that it might be made to the full extent of stating what had actu
ally taken place, (z) More recently, however, it has been said 
that it must not be taken for granted that the publication of every 
matter which passes in a court of justice, however truly repre
sented, is, under all circumstances and with whatever motive 
published, justifiable ; and that such doctrine must be taken with 
grains of allowance. («) And Lord Ellenborough, C. J., said,— 
“ It often happens that circumstances necessary for the sake of 
“ public justice to be disclosed by a witness in a judicial enquiry 
“ are very distressing to the feelings of individuals on whom they 
“ reflect : and if such circumstances were afterwards wantonly 
“ published, I should hesitate to say that such unnecessary publi- 
" cation was not libellous merely because the matter had been given 
“ in evidence in a court of justice.” (/;) In a subsequent case, not 
relating directly to this point but to the publication of proceed
ings in parliament, Bayley, J., said, “It has been argued that the 
“ proceedings of courts of justice are open to publication. Against 
“ that, as an unqualified proposition, I enter my protest. S.up-

(w) Jekyll v. Sir John Moore, 2 
N. R. 341.

(x) Holt on Libel, 190. St-arkie on 
Libel, 211. Rex v. Lord Abingdon, 
1 Esp. Rep. 226. By 4 lien. 8. c. 8. 
members of parliament are protected 
from all charges against them for any 
thing said in either house; and this is 
further declared in the Bill of Rights, 
I W. & M. st. 2. c. 2.

(y) Waterfield v. the Bishop of Chi
chester, 2 Mod. 118. Rex v. Wright, 
8 T. Rep. 297, 298. per Lawrence, J.

Stiles v. Nokes, 7 East. 493.
(z) Curry v. Walter, 1 Bos. & Pull. 

523., referred to by Lawrence, J., in 
Rex v. Wright, 8 T. R. 298.

{a) By Lord Ellenborough, C. J. and 
Grose, J., in Stiles v. Nokes, 7 East. 
503.

(6) Id. ibid. And see Rex v. Salis
bury, 1 Ld.Raym. 341 , that it is in
dictable to publish a scandalous peti
tion to the House of Lords, or a scan
dalous affidavit made in a court of 
justice.

2
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pose an indictment for blasphemy, or a trial where indecent 

“ evidence was necessarily introduced ;—would every one be at 
« liberty to poison the minds of the public, by circulating that 
“ which for the purposes of justice the court is bound to hear ?
“ I should think not : and it is not true therefore that in all in- 
“ stances the proceedings of a court of justice may be published.
“ Again, it may be said that counsel have a right, in pursuance 
“ of3their instructions, and whilst the cause is going on, to endea- 
“ vour to produce an effect by making such observations on the 
“ credit and character of parties and their witnesses as sometimes,
“ when the cause is over, perhaps they are sorry for.. Hut have 
“ they, therefore, or any person who hears them, a right after- 
“ wards to publish those observations ? I have no hesitation in 
“ saying that when the occasion ceased, the right also would cease ;
“ and that it would be no justification to plead that such a publica- 
“ tion was a transcript of the counsel’s speech.” (c) This doctrine 
was recognized and acted upon in a recent case. The defendant s 
husband had been convicted of publishing a blasphemous libel, 
after having in his defence at the trial used arguments and state
ments of a blasphemous and indecent description. His wife 
published the trial ; and, upon shewing cause against a rule for a 
criminal information, it was urged that she had a right to publish 
what actually took place in a court of justice : but the Court were 
clear she had not, if that statement contained any thing defama
tory, seditious, blasphemous, or indecent : and the rule was made 
absolute, (d) And where it is allowable to publish what passes 
in a court of justice, the party must publish the whole case, and 
not merely state the conclusion which he himself draws from the 
evidence. Thus, where the libel stated in the declaration pur- 
ported to be a speech of counsel at a trial of the plaintiff on a 
criminal charge, and, after setting out the speech, said that a wit
ness was called who proved all that had been stated by counsel, and 
that the defendant was immediately afterwards acquitted upon a 
defect in proving some matter of form ; and the plea stateti that 
in fact such a speech was made, and that the witness called proved 
all that had been so stated, but it did not set ont the evidence or 
justify the truth of the charges made in the counsel's speech ; it 
was holden that such plea was baci, inasmuch as a party coma not 
be justified in publishing the result of evidence given in a court of 
iustice, but must state the evidence itself, (e) And the party 
making the publication will not be justified, unless he connues 
himself to what actually passed in court. In a case where an 
action was brought for a libel concerning the plamtnl in ins pro
fession as an attorney, and the libel, as stated in the declaration, 
began, “ shameful conduct of an attorney,” and then proceeded 
to give an account of proceedings in a court of law which con
tained matter injurious to the plaintiff’s proiessional character,

(e) Hex v. Creevy, 1 M. & S. 281. In 
the same case Lord El!enborough,C. J. 
said, “ As to Curry v. Walter, (ante, 
“ note (z), ) it is not necessary for the 
“present purpose to discuss that case : 
1 ' whenever it becomes necessary ,1 shall 
“ say that the doctrine there laid down

“ must be understood with very great 
“ limitations ; and shall never fully as- 
“ sent to the unqualified terms attri- 
“ Luted in the report of that case to 
“Evre, C. Ji"

(d) Rex v. Carlisle, 3 B. & A. 167.
(e) Lewis t>. Walter, 4 B. & A. 605.
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and the defendant had pleaded that the supposed libel contained 
a true account of the proceedings in the court of law ; it was 
holden (after verdict for the defendant) that the plea was had, 
inasmuch as the words “ shameful conduct of an attorney” formed 
no part of the proceedings in the court of law, and that the plain
tiff was therefore entitled to judgment, (b)

It should be observed also, that the publication of preliminary 
examinations before a magistrate, taken ex parte, will not come 
within the principle by which the fair reports of proceedings in 
courts of justice have been held to be privileged. Such publica
tions have a tendency to cause great mischief by perverting the 
public mind, and disturbing the course of justice ; and, if they con
tain libellous matter, will be considered as highly criminal, (c) 
And the Court of King’s Bench has gone to the extent of grant
ing a criminal information for publishing in a newspaper a state
ment of the evidence given before a coroner’s jury, accompanied 
with comments ; although the statement was correct, and the party 
had no malicious motive in the publication, (d)

Though the publication of a proceeding in parliament will, in 
genera], be considered as privileged and protected from being 
deemed libellous ; (e) and the printing and delivering a petition to 
members of a committee of the House of Commons, being accord
ing to the order of proceedings of parliament and their commit
tees, has been held to be justifiable : (/) yet it may be doubted 
how far the circulation of a copy of a writing containing matter 
of an injurious tendency to the character of an individual, though 
published for the use of the members, is legitimate and exempted 
from prosecution, (g) And it is clear that the publication of the 
speech of a member of parliament, if it contain matter of libel, is 
not protected, even though such publication be made by the 
member himself. In a case upon this subject, Lord Kenyon, C.J. 
observed that if the words in question had been spoken in the 
House of Lords, and confined to its walls, the Court of King’s 
Bench would have had no jurisdiction to call a member of that 
house before them, to answer for such words as an offence ; but 
that the offence was the publication of them in the public papers, 
under the authority of the member, with his sanction, and at his 
expense : that a member of parliament had certainly a right to 
publish his speech, but that his speech should not be made the 
vehicle of slander against any individual ; if it were, it would be 
a libel. (/<) And in a more recent case it was held by the Court

(b) Lewis v. Clement, 3 B. & A. 702. 
In this case the question was raised 
whether it be lawful to publish pro
ceedings of a court of law containing 
matter defamatory of a person neither 
a party to the suit nor present at the 
time of the enquiry ; but it became 
unnecessary to decide this point.

(c) Rex v. Lee and another, 5 Esp. 
123. Rex v. Fisher and others, 2 Campb. 
563. Duncan v. Thwaites and others, 
3 B. & C. 556. 4wd still less can the 
defendant justify the publication of a 
matter which was not brought before 
the magistrate in his judicial charac

ter, or in the regular discharge of his 
magisterial functions. M'Gregor v. 
Thwaites and another, 3 B. & C. 24.

(d) Rex v. Fleet, 1 Barn. & Aid. 379.
(e) Rex v. Wright, 8 T. R. 293. In 

this case a former case of Rex v. Wil
liams, 2 Show. 471. Comb. 18., was 
animadverted upon by Lord Kenyon, 
C.J. and Grose, J. as having happened 
in the worst of times.

(f) Lake v. King, 1 Saund. 131.
(g) See the judgment of Lord Ellen- 

borough, C. J., in Rex v. Creevey, 1 
M. & S. 278.

(ft) Rex v. Ld. Abingdon, I Esp. 226.
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of King’s Bench that a member of the House of Commons may 
he convicted upon an indictment for a libel, in publishing in a 
newspaper the report of a speech delivered by him in that house, 
if it contain libellous matter, although the publication be a cor
rect report of such speech, and be made in consequence of an 
incorrect publication having appeared in that and other news
papers. (i)

Having treated generally of the publications which may be con
sidered as libellous, it may be useful to refer to some of the par
ticular points which have been holden, respecting publications :—
I. Against the Christian religion. II. Against morality. HI.
Against the constitution. IV. Against the King. V. Against 
the two Houses of Parliament. VI. Against the Government.
VII. Against the magistrates and the administration of justice.
VIII. Against private individuals. And, IX. Against foreigners 
of distinction.

I. It has been before observed, (k) that blaspheming God, or Of publica- 
turning the doctrines of the Christian religion to contempt and ^Christian 
ridicule, is an indictable offence. At common law, all blasphemies religion, 
against God, as denying His being or providence ; and all con
tumelious reproaches of Jesus Christ ; all profane scoffing at the 
Holy Scripture, or exposing any part thereof to contempt or ridi
cule ; and also seditious words in derogation of the established 
religion ; are considered as offences tending to subvert all religion 
and morality, and punishable by the temporal courts with line and 
imprisonment, and also infamous corporal punishment in the 
discretion of the court. (1)

Some provisions have also been made upon this subject by ®‘?tl^ebs."cpton 
statutes. The 1 Ed. 6. c. l.(»i) enacts that persons reviling the 
sacrament of the Lord’s Supper, by contemptuous words or other
wise, shall suffer imprisonment. The statute 1 Eliz. c. 2. enacts 
that if any minister shall speak any thing in derogation of the 
book of common prayer, he shall, if not beneficed, be imprisoned 
one year for the first offence, and for life, the second ; and if he 
be beneficed, shall for the first offence be imprisoned six months 
and forfeit a year’s value of his benefice ; for the second, shall be 
deprived and suffer one year’s imprisonment ; and for the third 
shall in like manner be deprived and suffer imprisonment for life.
And that if any person whatsoever shall in plays, songs, or other 
open words, speak any thing in derogation, depraving, or despis
ing of the said book, or shall forcibly prevent the reading of it, 
or cause any other service to be read in its stead, he shall forfeit 
for the first offence 100 marks ; for the second 400 ; and for the 
third, shall forfeit all his goods and chattels, and suffer imprison
ment for life. By the 3 Jac. 1. c. 21. a person using the name of 
the Holy Trinity profanely, or jestingly, in any stage-play, inter
lude, or show, shall be liable to a qui tarn penalty of ten pounds.
The 1 W. 3. c. 18. s. 17. enacted that whoever should deny in his 
preaching or writing the doctrine of the blessed 1 rinity, should 
lose all benefit of the act for granting toleration. This section is

(*') Rex v. Creevey, 1 M. & S. 273. P- C c. 5.
(k) Ante, p. 209. (m) Repealed by 1 Mary, c. 2., and
(l) See the cases collected in 1 Hawk, revived by 1 Eliz. c. 1.
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now repealed by 53 Geo. 3. c. 160. : but while it was in existence 
it was considered as operating to deprive the offender of the benefit 
therein mentioned, leaving the punishment of the offence as for a 
misdemeanor at common law.(n) The 9 & 10 W. 3. c. 32. enacted 
that if any person, educated in or having made profession of the 
Christian religion, should, by writing, printing, teaching, or ad
vised speaking, deny the Christian religion to be true, or the 
Holy Scriptures to be of Divine authority, he should upon the 
first offence be rendered incapable to hold any office or place of 
trust ; and for the second be rendered incapable of bringing any 
action, being guardian, executor, legatee, or purchaser of lands, 
and should suffer three years’ imprisonment without bail, (o) A 
person offending under this statute was held to be also indictable 
at common law. (p) This doctrine was considered in a recent 
case where a motion was made in arrest of judgment, after con
viction on an information for a blasphemous libel, on the ground 
that this statute had put an end to the common law offence : and 
the Court were clear that it had not, considering that the provi
sions of the statute were cumulative, (q)

Upon the trial of an information against the defendant for utter
ing expressions grossly blasphemous, Hale, C. J., observed, that 
such kind of wicked blasphemous words were not only an offence 
to God and religion, but a crime against the laws, state, and 
government, and therefore punishable in the Court of King’s 
Bench. That to say religion is a cheat is to dissolve all those 
obligations whereby civil society is preserved ; that Christianity 
is part of the laws of England, and therefore to reproach the 
Christian religion is to speak in subversion of the law. (r) In a 
late case where a libel stated that Jesus Christ was an impostor, 
a murderer in principle, and a fanatic, a juryman asked whether a 
work denying the divinity of our Saviour was a libel ; and Abbott, 
C. J., answered, that a work speaking of Jesus Christ in the lan
guage here used was a libel ; and the defendant was found guilty. 
Upon a motion for a new trial, on the ground that this was a wrong 
answer, the Court without difficulty held that the answer was 
right, and refused the rule, (a)

In a case where the defendant had been convicted for publishing 
several blasphemous libels, in which the miracles of our Saviour 
were turned into ridicule and contempt, and His life and conver
sation calumniated, it was moved in arrest of judgment that this 
was not an offence within the cognizance of the temporal courts 
at common law : but the Court would not suffer the point to be 
argued, saying that the Christian religion, as established in this 
kingdom, is part of the law ; and, therefore, that whatever derided 
Christianity derided the law, and consequently must be an offence

(m) By Lord Kenyon in Rex v. Wit- v. Caton, 1812. This statute also re- 
liams, 1797. Holt on Libel, 66. lated to persons denying, as therein

(o) But the delinquent publicly re- mentioned, respecting the IiolyTriuiiy; 
nouncing his error in open court, with- but such provisions are repealed by 53 
in four months after the first convie- Geo. 3. c. 160.
tion, is to be discharged for that once (<Z) Rex v. Carlisle, 3 B. & A. 161. 
from all disabilities. (r) Rex a. Taylor, Vent. 293. SKcb.

(p) Barnard. 162. 2 Str. 834. Fitz- 007.
gib. 64. Rex v. Williams, 1797. Rex («) Rex v. Waddington, 1 B. & C. 26.
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against the law.(r) It was also moved in arrest of judgment, that 
as the intent of the hook was only to shew that the miracles of 
Jesus Christ were not to be taken in their literal sense, it could 
not be considered as attacking Christianity , in general, but only 
as striking against one received proof of His being the Messiah ; 
to which the Court said, that the attacking Christianity in the 
way in which it was attacked in this publication was destroying But though to 
the very foundation of it; and that, though there were professions 
in the book that its design was to establish Christianity upon a generai & an 
true bottom by considering these narrations in Scripture as em
blematical and prophetical, yet that such professions were not to 
be credited, and that the rule is allegatio contra factum non est 
admittenda. But the Court also said, that though to write against 
Christianity in general is clearly an offence at common law, they 
laid a stress upon the word general, and did not intend to include 
disputes between learned men upon particular controverted points; 
and, in delivering the judgment of the Court, Raymond, Lord C. J., 
said, “ I would have it taken notice of that we do not meddle 
“ with any differences of opinion, and that we interpose only 
“ where the very root of Christianity itself is struck at.”($)

The doctrine of the Christian religion constituting part of the 
law of the land was recognised in a later case, where the 
judgment of the Court of King’s Bench was pronounced upon 
a person convicted of having published a very impious and blas
phemous libel called Paine’s Age of Reason, (t) Ashhurst, J., 
said, that although the Almighty did not require the aid of human 
tribunals to vindicate His precepts, it was nevertheless fit to shew 
our abhorrence of such wicked doctrines as were not only an offence 
against God, but against all law and government, from their direct 
tendency to dissolve all the bonds and obligations, of civil society ; 
and that it was upon this ground that the Christian religion con
stituted part of the law of the land. That if the name of our 
Redeemer was suffered to be traduced, and His holy religion 
treated with contempt, the solemnity of an oath, on which the 
due administration of justice depended, would be destroyed, and 
the law be stripped of one of its principal sanctions, the dread of 
future punishments, (m)

Contumely and contempt are what no establishment can tolerate. 
but, on the other hand, it would not be proper to lay any restraint 
upon rational and dispassionate discussions of the rectitude and 
propriety of the established mode of worship, (w) A sensible 
writer upon the subject of libel says, as to this point, i^'it it 
“ may not be going too far to infer, from the principles and. deci- 
“ sions, that no author or preacher who fairly and conscientiously 
“ promulgates the opinions with whose truth he is impressed, for

The dread of 
future punish
ment is 'one of 
tha principal 
sanctions of 
the law.

Rational and 
dispassionate 
discussions arc 
allowable.

(r) Rex v. Woolston, Barnard. 162. 
S Sir. 834. Fitzgib. 64.

(s) Rex t>. Woolston, Fitzgib. 66.
'(<) This libel was of the worst kind,

attacking the truth of the OldandNew 
Testaments; arguing that there was no 
genuine revelation of the will of God 
existing in the world ; aud that reason, 
was the only true faith which laid any

obligations on the conduct of man
kind. In other respects also it ridi
culed and vilified the prophets, our 
Saviour, His disciples, and the Sacred 
Scriptures.

(u) Rex v. Williams, 1797. Holton 
Libel, 69, note (c).

(id) 4 Bla. Com. 51.
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u the benefit of others, is, for so doing, amenable as a criminal ; 
“ that a malicious and mischievous intention is in such case the 
“ broad boundary between right and wrong ; and that if it can be 
“ collected, from the offensive levity with which so serious a sub- 
“ ject is treated, or from other circumstances, that the act of the 
“ party was malicious, then, since the law has no means of dis- 
“ tingishing between different degrees of evil tendency, if the 
“ matter published contain any such tendency, the publisher be- 
“ comes amenable to justice.”^)

At to the extent of this offence and the nature and certainty of 
the words, it appears to be immaterial whether the publication is 
oral or written ; though the committing mischievous matter to 
print or writing, and thereby affording it a wider circulation, 
would undoubtedly be considered as an aggravation, and affect the 
measure of punishment, (y)

II. When the Star-Chamber had been abolished, it appears that 
the Court of King s Bench came to be considered as the custos 
morum, having cognizance of all offences against the public mo
rals ; (s) under which head may be comprehended representations 
whether by writing, picture, sign, or substitute, tending to vitiate 
and corrupt the minds and morals of the people, (a) Formerly, 
indeed, it appears to have been hold en that publications of this 
hind were not punishable in the temporal courts : (A) but a different 
doctrine has since been established, (c) And in late times indict
ments for obscene writings and prints have frequently been pre
ferred ; without any objection having been made to the jurisdiction 
of the temporal courts.

The principle of the cases upon this subject seems to compre
hend oral communications, when made before a large assembly, 
and when there is a clear tendency to produce immorality ; as in 
the case of the performance of an obscene play, (d)

III. Libels against the constitution, abstracted from all personal 
allusions, do not appear, either in ancient or modern times to 
have been often made the subject of legal enquiry. In general 
publications upon the constitution, avoiding all discussions^)! per
sonal rights and privileges, are speculative in their nature, and 
not calculated to generate popular heat. But if they should be of 
a different description, tending to degrade and vilify the constitu
tion, to promote insurrection, and circulate discontent through its 
members, they would, without doubt, be considered as seditious 
and criminal, (e)

Ihus it appears to have been adjudged, that though no indict
ment lay for saying that the laws of the realm were not the laws 
of God, because true it is that they are not the laws of God ; yet 
that it would be otherwise to say that the laws of the realm are

(.v) Starine on Libel, 496, 497.
{y) Starine on Libel, 493.
(z) Sir Ch. Sedley’s case, 1663. Keb. 

720. 2 Str. 790. Sid. 168.
(a) Holt on Libel, 73.
(S) Rex v. Read, 11 Mod. 142. 1

Hawk. P. C. c. 73. s. 9.
(c) Rex v. Curl, 2 Str. 7S8. Rex v. 

Wilks, 4 Burr. 2527.

(d) Starkie on Libel 504. In Rex v. 
Curl, 2 Str. 790. it was stated that 
there bad been many prosecutions 
against the players for obscene plays, 
but that they had interest enough 
to get the proceedings stayed before 
judgment.

(fi) Holt on Lib, 86.
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contrary to the laws of God. (/) And a defendant was convicted 
on an information charging him with having published, concern
ing the government of England and the traitors who adjudged 
king Charles the First to death, that the government of the king
dom consists of three estates, and that if a rebellion should happen 
in the kingdom, unless that rebellion was against the three estates, 
it was no rebellion, (g) In another case a person was convicted for 
publishing a libel, in which it was suggested that the revolution 
was an unjust and unconstitutional proceeding, and the limitation 
established by the act of settlement was represented as illegal, and 
that the revolution and settlement of the crown as by law es
tablished had been attended with fatal and pernicious consequences 
to the subjects of this kingdom. (A)

IV. Though a different construction may have prevailed in pubhca^^ 
more arbitrary times, it is now settled that bare words, not rela- the King, 
tive to any act or design, however wicked, indecent, or reprehen
sible they may be, are not in themselves overt acts of high treason ; 
but only a misprision, punishable at common law by fine and im
prisonment, or other corporal punishment, (i) Though words 
may expound an overt act, and shew with what intent it was 
done. (A) And, generally speaking, any words, acts, or writing 
tending to vilify or disgrace the King, or to lessen him in the 
esteem of his subjects, or any denial of his right to the crown, 
even in common and unadvised discourse, amount at common law 
to a misprision punishable by fine and corporal punishment. (/)

There are also some legislative provisions upon this subject. Statutes.
The 3 Edw. 1. c. 34. enacts that none be so hardy to tell or pub
lish any false news or tales, whereby discord or occasion of dis
cord or slander, may grow between the king and his people, and 
the great men of the realm, (m) And with a view to the security 
of the succession of the house of Hanover, according to the act of 
settlement, a law was passed declaring it to be treason to write or 
print against it. (n)

The nature of the offence of libel against the monarch personally 
has been ably explained and illustrated, according to the more 
mild and liberal doctrines of the present time, in a case of recent 
occurrence.

The defendant was charged with having published a libel to the Rex v. Lam- 
following tenor and effect : “ What a crowd of blessings rush p"ry”
“ upon one’s mind, that might be bestowed upon the country in it is not libel- 
“ the event of a total change of system ! Of all monarch* indeed l°us f°r a wri" 
“ since the revolution, the successor of George the Third will thc'IovereigT

(/) 2 Roll. Abr. 78.
(g) Rex v. Harrison, 1677. 3 Keb. 

841. Vent. 324. And a treatise upon 
hereditary right was bolden to be a 
libel, though it contained no reflec
tion upon any part of the then govern
ment, Reg. v. Bedford 1711. 2 Str.
789. Gilb.297.

(fe) Rex v. Nutt, 1754. Dig. L. L. 
126. and see Dr. Shebbeare’s case, and 
Rex v. Paine, Holt on Lib. 88, 89. and 
Starkie on Lib. 508.

(0 1 East. P. c. c. 2. s. 55. p. 117. 
(*) Crohagan’s case, Cro. Car. 332.

(/) 4 Blac. Com. 123.
(m) It is said to have been resolved 

by all the Judges that all writers of 
false news are indictable and punish
able ; (4 Read. St. L. Dig. L. L. 23.) 
and probably at this day the fabrica
tion of news likely to produce any 
public detriment would be considered 
as criminal. Starkie on Lib. 546.

(n) 6 Anne, c. 7. ; and see other sta
tutes which were passed for the pur
pose of guarding the King’s character 
and title, cited in Starkie on Lib. 520, 
521.
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“ have the finest opportunity of becoming nobly popular.” Lord 
Ellenborough, C. J. in addressing the jury, stated, that the first 
sentence of this passage would easily admit of an innocent inter
pretation ; that the fair meaning of the expression “ change of 
system ” was a change of political system—not a change in the 
frame of the established government—but in the measures of 
policy which had been for some time pursued ; and that by total 
change of system was certainly not meant subversion or demolition, 
the descent of the crown to the successor of his Majesty being 
mentioned immediately after. His lordship then proceeded :—“ If 
“ a person who admits the wisdom and virtues of his Majesty,, 
“ laments that in the exercise of these he has taken an unfortunate 
“ and erroneous view of the interests of his dominions, I am not 
“ prepared to say that this tends to degrade his Majesty, or 
“ to alienate the affections of his subjects. I am not prepared to 
u say that this is libellous. But it must be with perfect decency 
cer and respect, and without any imputation of bad motives. Go 
“ one step further, and say or insinuate that his Majesty acts 
“ from any partial or corrupt view, or with an intention to favour 
“ or oppress any individual or class of men, and it would become 
“ most libellous.” Upon the second sentence, after stating that 
it was more equivocal, and telling the jury that they must deter
mine what was the fair import of the words employed, not in the 
more lenient or severe sense, but in the sense fairly belonging to 
them, and which they were intended to convey, Lord Ellenbo- 
rough proceeded, “ Now do these words mean, that his Majesty 
“ is actuated by improper motives, or that his successor may 
“ render himself nobly popular by taking a more lively interest in 
“ the welfare of his subjects ? Such sentiments, as it would be 
“ most mischievous, so it would be most criminal to propagate. 
“ But if the passage only means that his Majesty, during his 
“ reign, or any length of time, may have taken an imperfect view 
“ of the interests of the country, either respecting our foreign re- 
“ Etions, or the system of our internal policy ; if it imputes 
“ nothing but honest error, without moral blame, I am not pre- 
“ pared to say that it is a libel.” And again towards the conclu
sion of his address his lordship said, “ The question of intention 
“ is for your consideration. You will not distort the words, but 
“ give them their application and meaning as they impress your 
“ minds. What appears to me most material is the substantive 
" paragraph itself ; (o) and if you consider it as meant to repre- 
“ sent that the reign of his Majesty is the only thing interposed 
“ between the subjects of this country and the possession of great 
“ blessings which are likely to be enjoyed in the reign of his suc- 
“ cessor, and thus to render his Majesty’s administration of his 
“ government odious, it is a calumnious paragraph, and to be 
“ dealt with as a libel. If on the contrary you do not see that it 
“ means distinctly, according to your reasoning, to impute any 
“purposed maladministration to his Majesty, or those acting

(o) The libel was published in a 
newspaper; and it had been allowed 
to the defendant to have read in evi
dence an extract from the same paper 
connected with the subject of the pass

age charged as libellous, although 
disjointed from it by extraneous mat
ter, and printed in a different cha
racter.
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“ under him, but may be fairly construed as an expression of re-

gret, that an erroneous view has been token of public affairs, I 
ec am not prepared to say that it is a libel, there have been eirois 
“ in the administration of the most enlightened men.” (p)

Falsely publishing that the King is labouring under mental de- 
rangement is a libel : it tends to unsettle mid agitate the public 
mind and to lower the respect due to the King. («)

V The two houses of Parliament are an essential part of the Of publics- 
constitution, and entitled to reverence and respect, on account of %%%%, 
the important public duties which they have to discharge. But 0f parliament, 
as they have the power of treating libels against them as breaches 
of their privileges, and vindicating them in the nature oi con
tempts, more cases of such libels are to be met with m their 

.journals, than in the proceedings of the courts of law. I he 
common law, however, is fully capable of taking cognizance oi 
any publications reflecting in a libellous manner upon the mem
bers or proceedings of the houses of Parliament ; (q) and it seems 
rather to have been the inclination of Parliament in modern times 
to direct prosecutions for such offences in the courts of common law, 
and to waive the exercise of their own extensive privileges. In the 
case of the King m Stockdale, (r) the Attorney-General in his 
speech to the jury, after stating the address of the House of Com
mons to the King, praying that his Majesty would direct the m- 
formation to be hied, proceeded thus, " I state it as a measure 
" which they have taken, thinking it in their wisdom, as every 
« one must think it, to be the ûttest to bring before a jury of their 
“ country an offender against themselves, avoiding thereby, what 
« sometimes indeed is unavoidable, but which they wish hi avoid 
“ whenever it can be done with propriety, the acting both as 
"judges and accusers, which they must necessarily have done,
" haf they resorted to their own powers, which are great and ex- 
" tensive, for the purpose of vindicating themselves against insult 
" and contempt, but which in the present instance they have 
cc wisely forborne to exercise, thinking it better to leave the 
“ offender to be dealt with by a fair and impartial jury.” (s)

VI. The extent to which the measures of the King, or the pro- ofpublica- 
cendings of his government, may be fairly and legally canvasse , 
has been the subject of much discussion, as it is undoubtedly one ment, 
of the first importance : but it is not within the scope and design

(p) Rex v. Lambert and Perry, 2 
Camp. 398.

(a) Rex i). Harvey, 2 B. & C. 257. and 
malice will be implied from such wil
ful defaming without excuse. See the 
case, post.

(q) As in Rex v. Rayner, 2 Barnard.
293- where the defendant was con
victed of printing a scandalous libel 
on the Lords and Commons; and in 
Rex v. Owen, 25 Geo. 2. MS. Dig. L.
L. 67. In Rex v. Stockdale, 28 Geo. 3. 
an information was filed by the Attor
ney-General fora libel upon the house 
of Commons. A prosecution was also 
instituted in Rex v. Reeves, 36 Geo. 3.

in consequence of a resolution of the 
House of Commons, declaring a pam
phlet, published by the defendant, to 
be a libel. In the pamphlet which was 
called “ Thoughts on the English Go- 
“ vernment,” there was this passage 
amongst others which the House deem
ed libellous—“ That the King’s go- 
“ vernment might go on if the Lords 
“ and Commons were lopped off.” 
The jury considered the expressions 
as merely metaphorical, and acquitted 
the defendant.

(r) Ante, note (q).
(s) See 2 Ridgway’s Speeches of the 

Hon. T. Erskiue,.p. 208.
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of this Treatise to enter further upon the question, than by stating 
a few of the established principles and decided cases.

It may be observed, that the liberty of discussion, which in many 
instances has been admitted on the part of the officers of the 
crown, would seem to be sufficient to answer all the purposes of 
the honest patriot ;—the man who would condemn only with 
a view to genuine and constitutional reformation. Upon a late 
prosecution for a libel the attorney-general, in his opening to 
the jury, thus expressed himself: “The right of every man to 
“ represent what he may conceive to be an abuse or grievance in 
“ the government of the country, if his intention in so doing be 
“ honest, and the statement made upon fair and open grounds, can 
“ never for a moment be questioned. I shall never think it my 
“ duty to prosecute any person for writing, printing, and publish- 
" ing, fair and candid opinions on the system of the government 
“ and constitution of this country, nor'for pointing out what he 
“ may honestly conceive to be grievances, nor for proposing legal 
“ means of redress.” (/)

In many cases which may occur, the due exercise of this liberty 
and right of discussion will involve considerations of much diffi
culty, and require great nicety of discrimination ; as it may be
come necessary to ascertain the particular points at which the 
bounds of rational discussion have been exceeded. The answer to 
the following question has however been proposed as a test, by 
which the intrinsic illegality of such publications may be de
cided :(w) “ Has the communication a plain tendency to produce 
“ public mischief by pervertipg the mind of the subject, and 
“ creating a general dissatisfaction towards government ?”

However innocent and allowable it may be to canvass political 
measures within these limits, it is quite clear that their discussion 
must not be made a cloak for an attack upon private character. 
Libels on persons employed in a public capacity receive an aggra
vation as they tend to scandalize the government by reflecting on 
those who are entrusted with the administration of public affairs • 
for they not only endanger the public peace, as all other libels do’ 
by stirring up the parties immediately concerned to acts of re
venge, but also have a direct tendency to breed in the people 
a dislike of their governors, and incline them to faction and sedi
tion. (w)

Cases. A person delivered a ticket up to the minister after sermon,
wherein he desired him to take notice that offences passed now 
without controlli from the civil magistrate, and to quicken the 
civil magistrate to do his duty, &c. ; and this was held to be a 
libel, though no magistrate in particular was mentioned, and 
though it was not averred that the magistrates suffered those vices 
knowingly, (x)

Reg.u.Tuchin. . In a case where the defendant was prosecuted upon an informa
tion for a libel upon the government, his counsel contended that 
the publication was innocent, and could not be considered as libel

lo Rex v. Perry and another, 1793. 
See 2 Ridgway’s Speeches, 371.

(u) Starkie on Lib. 525.
(w) lHawk. P. C. c.73. s.7. 4Bac.

Abr. Libel (A) 2. p. 450. Rex v. 
Franklin, 9 St. Tri. 255.

(.r) 4 Bac. Abr. Libel (A) 2. p. 451.
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lous, because it did not reflect upon particular persons. But 
Holt, C. J. said, “ They say nothing is a libel but what reflects on 
“ some particular person. But this is a very strange doctrine to 
“ say that it is not a libel, reflecting on the government ; endea- 
“ vouring to possess the people that the government is mal-admi- 
“ nistered by corrupt persons that are employed in such stations,
“ either in the navy or army. To say that corrupt officers are 
“ appointed to administer affairs is certainly a reflection on the 
“ government. If men should not be called to account for pos- 
“ sessing the people with an ill opinion of the government, no 
“ government can subsist ; nothing can be worse to any govern- 
“ ment than to endeavour to procure animosities as to the manage- 
“ merit of it ; this has always been looked upon as a crime, and 
“ no government can be safe unless it be punished.” (y)

This doctrine was recognized in a more modern case, where the Rex «.Colitett. 
defendant was charged with publishing a libel upon the adminis
tration of the Irish government, and upon the public conduct and 
character of the lord lieutenant and lord chancellor of Ireland.
Lord Ellenborough, C. J. in his address to the jury observed, “ It 
“ is no new doctrine that if a publication be calculated to alienate 
“ the affections of the people, by bringing the government into 
“ disesteem, whether the expedient be by ridicule or obloquy, the 
“ person so conducting himself is exposed to the inflictions of 
“ the law. It is a crime ; it has ever been considered as a crime,
“ whether wrapt in one form or another. The case of Reg. v.
“ Tuchin, decided in the time of Lord Chief Justice Holt, has re- 
“ moved all ambiguity from this question; and, although at the 
“ period when that case was decided great political contentions 
“ existed, the matter was not again brought before the Judges of 
“ the Court by any application for a new trial.” And afterwards 
his Lordship said, “ It has been observed, that it is the right of 
“ the British subject to exhibit the folly or imbecillity of the mem- 
“ hers of the government. But, Gentlemen, we must confine 
“ ourselves within limits. If in so doing individual feelings are 
“ violated, there the line of interdiction begins, and the offence 
“ becomes the subject of penal visitation.” (%)

VII. As nothing tends more to the disturbance of the public Of publira- 
Weal than aspersions upon the administration of justice ; con- 
tempts against the King’s Judges, and scandalous reflections upon and the'ad- 
their proceedings, have always been considered as highly criminal ministration 
offences ; and one of the earliest cases of libel appears to have ofiustlce* 
been an indictment for an offence of this kind, (a)

Generally, any contemptuous or contumacious words spoken to 
the Judges of any Courts in the execution of their offices are in
dictable; and when reflecting words are spoken of the Judges of 
the superior courts at Westminster, the speaker is indictable both 
at common law and under the statutes of Scandalum Magnatum,
Whether the words relate to their office or not. (/>)

(y) Reg. v. Tuchin, 1704. Holt’sR. referred to.
424- 5 St. Tri. 532. (a) Holt on Lib. 153.

CO Rex v. Cobbett, 1804. Holt on (6) Starkie on Lib. 533. where see 
inb. 114, 115. Starkie on Lib. 529, the cases collected. And see 1 Hawk.

0. where see in the note other cases e. 21. S. 7. et seau. The proceeding
VOL. i. a
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Cases. Any publications reflecting upon, and calumniating, the admi
nistration of justice, are without doubt of a libellous nature ; and 
where a libel was published in a newspaper, in the form of an 
advertisement, reflecting on the proceedings of a court of justice, 
it was characterized as a reproach to the justice of the nation, a 

Res h. Watson thing insufferable, and a contempt of court, (c) So an order made 
and others. by a corporation and entered in their books stating that A. (against 

whom a jury had found a verdict with large damages in an action 
for a malicious prosecution, and which verdict had beën confirmed 
in the Court of Common Pleas,) was actuated by motives of public 
justice in preferring the indictment, was held to be a libel reflect
ing on the administration of justice, for which an information 
should be granted against the members who had made the order. 
Ashhurst, I . said, that the assertion that A. was actuated by mo
tives of public justice carried with it an imputation on the public 
justice of the country ; for if those were his only motives, then 
the verdict must be wrong. Buller, J. said, “Nothing can be of 
“ greater importance to the welfare of the public than to put a 
“ stop to the animadversions and censures which are so frequently 
“ made on courts of justice in this country. They can be of no 
“ service, and may be attended with the most mischievous conse- 
“ quences. Cases may happen in which the Judge and jury may 
“ be mistaken : when they are, the law has afforded a remedy ; 
“ and the party injured is entitled to pursue every method which 
“ the law allows to correct the mistake. But when a person has 
“ recourse either by a writing like the present, by publications in 
“ print, or by any other means, to calumniate the proceedings of 
“ a court of justice, the obvious tendency of it is to weaken the 
“ administration of justice, and in consequence to sap the very 
“ foundation of the constitution itself.” (d)

Rex v. White In a late case the same doctrine was acted upon : but it was at 
and another, the same time clearly admitted that it would be lawful to discuss 

the merits of the verdict of a jury, or the decisions of a Judge, 
provided it be done with candour and decency. An information 
was filed against the defendants, the proprietors and printers of a 
Sunday newspaper, for a libel upon Le Blanc, J. and a jury, by 
whom a prisoner had been tried for murder and acquitted; and it 
was contended on the part of the defendants that they had only 
made a fair use of their right to canvass the proceedings of a court 
of justice. Grose, J. said, that “it certainly was lawful, with 
“ decency and candour, to discuss the propriety of the verdict of 
“ a jury, or the decisions of a Judge ; and if the defendants should 
“ be thought to have done no more in this instance, they would 
“ be entitled to an acquittal : but, on the contrary, they had 
“ transgressed the law, and ought to be convicted, if the extracts
by writ of scandalum magnatum upon 
the statutes 3 Edw. 1. c. 34. 2 R. 2.
St. I. c. 5. 12 R 2. c. 11. is of a civil,
as well as of a criminal nature ; and 
was formerly had recourse to in case 
of defamation of any of the great offi
cers and nobles. But the civil pro
ceeding is now almost obsolete, the 
nobility preferring to wave their pri

vileges in any action of slander, and to 
stand upon the same footing, with re
spect to civil remedies, as their fellow 
subjects.

(c) Vin. Abr. Contempt ( A) 44. Pool 
v. Sacheverel, 1720.

(d) Rex v. Watson and others, 2 T. 
R. 199.
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“ from the newspaper, set out in the information, contained no 
" reasoning or discussion, but only declamation and invective, and 
“ were written not with a view to elucidate the truth, but to 
“ injure the characters of individuals, and to bring into hatred and 
“ contempt the administration of justice in the country.” (e)

It seems that no indictment will lie for contemptuous words 
spoken either of or to inferior magistrates, unless they are at the 
time in the actual execution of their duty, or at least unless the 
Words affect them directly in their office ; though it may be good 
cause lor binding the offender to his good behaviour. (/) This 
doctrine was recognized in a modern case, where the defendant 
was indicted for saying of a justice of the peace for the county of 
Middlesex, in his absence, that he was a scoundrel and a liar, (g) 
Tord Ellenborough, C. J. said, “ the words not being spoken to 
“ th_e justice, I think they are not indictable. This doctrine is 

hud down by Lord Holt in a case in Salkeld; (h) and in Rex v. 
nocock in Strange, (?") the Court of King’s Bench refused to 

] grant an information for saying of a justice, in his absence, that 
c‘ he was a forsworn rogue. However, I will not direct an ac- 
ci quittai upon this point, as it is upon the record, and may be 
J taken advantage of in arrest of judgment. It will be for the 
J jury now to say whether these words were spoken of the prose- 
<c putor as a justice of the peace, and with intent to defame him 
<C iu that capacity ; for if they were not, this indictment is not 
" supported ; and it could not by possibility be a misdemeanor to 
“ utter them, although the prosecutor’s name may be in the com- 
“ mission of the peace for the county of Middlesex.” (k) But it 
has been holden to be an indictable offence to say of a justice 
of the peace, when in the execution of his office, “you are a rop-ue 
"and ahar.” (Z)

VIII. As every person desires to appear agreeable in life, and 
uiust be highly provoked by such ridiculous representations of 
Um as tend to lessen him in the esteem of the world, and take 

away his reputation, which to some men is more dear than life 
1 self; it has been held that not only charges of a flagrant nature, 
and which reflect a moral turpitude on the party, are libellous, 
ut also such as set him in a scurrilous ignominious light, whether 

Expressed in printing or writing, or by signs or pictures; for these 
Equally create ill blood, and provoke the parties to acts of revenge 
aud breaches of the peace, (m)

(e) Rex v. White and another, 1808 
Campb. 359. The defendants wert 

'Hind guilty. And see a note of an- 
.,er proceeding by information a- 

ba|nst the same defendants for a libel 
n Lord Ellenborough, C. J. Holt on 

Tb, Ho, ni.
p V) Starkie on Lib. 533. 1 Hawk

' C. c. 31. s. 13.
f ^ex v. Wellje, 2 Campb. 142. 

)'!( Jxex v. Wrightson, 2 Salk. 698. 
p 1 2 Str. 1)57. And see Rex v 

1 Lord Raym. 153.
R®x e- Weltje, 2 Campi). 143. 

V) Hex v. Revel, 1 Str. 420.

(m) Ante, p. 209. 4 Bar. Abr. Libel, 
(A) 8. p. 450. So in the late case of 
Thorley v. Lord Kerry, 4 Taunt. 364, 
Mansfield, C. J., delivering the opi
nion of the Court, said, “ there is no 
“ doubt this is a libel for which the 
“plaintiff in error might have been 
“indicted and punished, because, 
“ though the words impute no punish- 
“ able crimes, they contain that sort 
“ of imputation which is calculated to 
“vilify a man, and bring him, as the 
“ books say, into hatred, contempt, 
“and ridicule ; for all words of that 
“description an indictment lies.” And

Of words 
spoken of, or 
to, inferior 
magistrates.

Of publica
tions against 
private indi
viduals.
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But it should be observed, that there is an important distinc

tion under this head between words spoken only, and words pub
lished by writing or printing. Words spoken, however scurrilous, 
even though spoken personally to an individual, are not the sub
ject of indictment, unless they directly tend to a breach of the 
peace, as if they convey a challenge to fight, (n) But words, 
though not scandalous in themselves, if published in writing, and 
tending in any degree to the discredit of a man, have been held to 
be libellous, (o)

Upon these principles it has been held to be libellous to write 
of a man that he had the itch, and stunk of brimstone, (p) And 
an information was granted against the mayor of a town for send
ing to a nobleman a licence to keep a public house, {q) An in
formation also was granted for a publication reflecting upon a 
person who had been unsuccessful in a lawsuit ; (r) and against 
the printer of a newspaper for publishing a ludicrous paragraph, 
giving an account of the marriage of a nobleman with an actress, 
and of his appearing with her in the boxes with jewels, &c. (s) 
A defendant was convicted for publishing a libel in a review, 
tending to traduce, vilify, and ridicule, an officer of high rank 
in the navy ; and to insinuate that he wanted courage and vera
city ; and to cause it to be believed that he was of a conceited, 
obstinate, and incendiary disposition, (t) And an information 
was lately granted against a printer of a newspaper, for publishing 
a paragraph containing a libel on the bishop of Derry, by repre
senting him as a bankrupt, (w) But in an action on the case for

in Rex v. Cobbett, Holt on Lib. 114, 
115. Lord Ellenborough, C. J. said, 
<l No man has a right to render the 
“ person or abilities of another ridicu- 
“ ions, not only in publications ; but 
“ if the peace and welfare of indivi- 
“ duals, or of society, be interrupted, 
“ or even exposed by types and figures, 
“ the act, by the law of England, is a 
“ libel.”

(n) Reg. v. Langley, 6 Mod. 125. 
Rex v. Bear, 2 Salk. 417. By Holt 
C. J. Villars v. Monsley, 2 Wils. 403. 
and see Slarkie on Lib. 548. In Thor- 
ley v. Lord Kerry, 4 Taunt. 355. (in 
the Exchequer chamber) it was held, 
that an action may be maintained for 
words written for which an action 
could not be maintained if they were 
merely spoken. Mansfield, C. J. stated 
the arguments which would have pre
vailed in his mind to repudiate the 
distinction between written and spoken 
scandal, but that the distinction had 
been established by some of the great
est names known to the law, Lord 
Hardwicke, Hale, Holt, and others; 
and that Lord Hardwicke, C. J. had 
especially laid it down, that an action 
for a libel may be brought on words 
written when the words, if spoken, 
would not sustain it.

(o) 4 Bac. Abr. Libel, (A) 2. pi. 450.
(p) Villars v. Monsley, 2 Wils. 403. 

The libel, the material part of which 
is stated in the text, was in rhyme, 
and very abusive.

(?) The Mayor of Northampton’s 
case, 1 Str. 422.

(r) 2 Barnard. 84.
(si Rex v. Kinnersley, 1 Blac. R. 

294. It was sworn, that the noble
man was a married man ; and the 
court said, that under such circum
stances the publication would have 
been a high offence even against a 
commoner, and that it was high time 
to stop such intermeddling in private 
families.

(Z.) Rex v. Dr. Smollet, 1759. Holt 
on Lib. 224.

(u) Rex v. ---------, Hil. T. 1812.
Though it is not the object of this 
work to treat of the practice and 
modes of proceeding in criminal pro
secutions, it may be proper shortly to 
observe, that the court of King’s 
Bench always exercises a discretion
ary power in granting an information 
for a libel, and will, in many cases, 
leave the party to his ordinary re
medy ; as where the application is 
made after a great length of time, or 
where the matter complained of as a



chap, xxiv.] Of Libels against Private Individuals. 229
publishing a libel by posting it on a paper in the Casino room at 
South wold, containing these words, “ The Rev. John Robinson 
“ and Mr. James Robinson, inhabitants of this town, not being 
“ persons that the proprietors and annual subscribers think it 
“ proper to associate with, are excluded this room the court of 
Exchequer held, that the publication was not a libel, as it did not 
affect the moral character of the plaintiffs, nor state that they were 
not proper persons for general society ; that the paper might 
import no more than that the plaintiff was not a social and agree
able character in the intercourse of common life, (w)

A publication reflecting upon a man in respect of his trade may Publication 
also be libellous; as where A., a gunsmith, published in an adver- reflecting upon 
tisement that he had invented a short kind of gun, that shot as 
far as others of a longer size, and that he was gunsmith to the trade, 
prince of Wales; and B., another gunsmith, counter-advertised,
“ That whereas, &c. (reciting the former advertisement) he desired 
“ all gentlemen to be cautious, for that the said A. durst not 
“ engage with any artist in town, nor ever did make such an ex- 
“ periment, except out of a leather gun, as any gentleman might 
“ be satisfied at the Cross Guns in Long Acre, the said B.’s 
“ house.” The court held, that though B., or any other of the 
trade, might counter-advertise what was published by A., yet it 
should have been done without any general reflections on him in 
the way of his business : that the advice to “ all gentlemen to be 
“ cautious,” was a reflection upon his honesty ; and the allega
tion that he would not engage with an artist was setting him 
below the rest of his trade, and calling him a bungler in general 
terms ; and that the expression “ except out of a leather gun” 
was charging him with a lie, the word gun being vulgarly used for 
a lie, and gunner for a liar, and that therefore these words were 
libellous. (»•)

General imputations upon a body of men are indictable, though General im- 
no individuals may be pointed out. (?/) An information was Putatl0ljis 
prayed against the defendant for publishing a paper containing an "f men 
account of a murder committed upon a Jewish woman and her indictable, 
child, by certain Jeius lately arrived from Portugal, and living 
near Broad Street, because the child was begotten by a Christ
ian. (z) It was objected that no information should be granted 
ta this case, because it did not appear who in particular the per
sons reflected on were. («) But the court said, that admitting 
that an information for a libel might be improper, yet the publica
tion of this paper was deservedly punishable in an information for a 
taisdemeanor, and that of the highest kind ; such sort of adver
tisements necessarily tending to raise tumults and disorders
hbcl happens to be true. See 4 Bac. 
, M>el, 2. p. 451. and Starkie oil 
nib. 590. e[ seqU_

(k>) Robinson v. Jermvn and others,
1 Price R. n.

(y) Harman v. Delany, Barnard. 
w.B. 289. Fitzgib. 121. 2 Sir. 898.

G) Ante, p. 211.
1.-1 The affidavit set forth that se

veral persons therein mentioned, who 
were recently arrived from Portugal, 
and lived in Broad-street, were at
tacked by multitudes in several parts 
of the city, barbarously treated, and 
threatened with death, in case they 
were found abroad any more.

(a) Rex v. Orme, 3 Salk. 224. pi. 5. 
1 Lord Ravin. 48ti. was cited.
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Libel upon a 
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ceased.

Exceptions to 
the general 
rules.
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amongst the people, and inflame them with an universal spirit of 
barbarity against a whole body of men, as if guilty of crimes 
scarcely practicable, and wholly incredible, (b) And if some of 
the individuals affected by the libel are specified, it will be suffi
cient ; as where it was objected that the names of certain trustees, 
who were part of the body prosecuting, were not mentioned, 
Lord Hardwicke observed, that though there were authorities 
where, in cases of libel upon persons in their private capacities, 
it had been holden necessary that some particular person should 
be named, this was never carried so far as to make it necessary 
that every person injured by such libel should be specified, (c)

A malicious defamation of one who is dead, if published 'with a 
malevolent purpose, to vilify the memory of the deceased and 
with a view to injure his posterity, will be libellous : but it has 
been holden that an indictment for a libel, reflecting on the 
memory of a deceased person, cannot be supported, unless it state 
that it was done with a design to bring contempt on his family 
or to stir up the hatred of the king's subjects against his relâ- 
tions, and to induce them to break the peace in vindicating the 
honour of the family, (d)

But there are some exceptions to the general rules and doctrine 
concerning libels, in the case of comments upon literary pro
ductions, and also in the case of communications considered as 
confidential, or made bona fide with a view of investigating a fact, 
or in the regular and proper course of a proceeding.

A publication commenting upon a literary work, exposing its 
follies and errors, and holding up the author to ridicule, wilf not 
be deemed a libel, provided such comment does not exceed the 
limits of fair and candid criticism, by attacking the character of 
the writer, unconnected with his publication ; and every one has a 
right to publish a comment of this description, (e) But if a 
person, under the pretence of criticising a literary work defames 
the private character of the author, and, instead of writino- in the 
spirit and for the purpose of fair and candid discussion*travels 
into collateral matter, and introduces facts not stated in the work 
accompanied with injurious comments upon them, such person 
is a libeller. (/) A fair and candid comment on a place of public- 
entertainment, in a newspaper, is not a libel, (g)

(6) Rex v. Osborne, Sess. Cas. 260. 
2 Barnard. 138, 166. Kel. 230. pi. 183.

(c) Rex v. Griffin and others, Holt 
on Lib. 239.

(d) Rex v. Topliam, 4 T. R. 126.
(e) Carr v. Hood, 1 Campb. ,355. 

And in an action for a libel upon the 
plaintiff in his business of a book
seller, accusing him of being in the 
habit of publishing immoral and fool
ish books, the defendant, under the 
plea of not guilty, may adduce evi
dence to shew that the supposed libel 
is a fair stricture upon the general 
run of the plaintiff’s publications. 
Tabari: v. Tipper, 1 Campb 350.

(f) Nightingale v. Stockdale, 49 
Geo. 3. cor. Elleuborougb, C. J. Selw.

M. P. 1044. And it was held I bat 
though it is lawful to animadvert 
upon the conduct of a bookseller in 
publishing books of an improper tend
ency, it is actionable falsely to im
pute to him the publication of any 
immoral or absurd literary produc
tion. Tabart ». Tipper, 1 Campb. 354. 
And see in Herriott v. Stuart, 1 Esp. 
437 and Stuart v. Lovell, g Stark. 
R. 93. that the editor of one public 
newspaper is not justified in attacks 
upon the private character of the 
writer of another public newspaper.

(g) Dibdin v. Swan, 1 Esp. N. P. C. 
28.; and see also Ashley v. Harrison, 1 ■ 
Esp. N. P. C. 48. Peake, N. P. C. 194.
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Confidential communications are in some cases privileged. As Confidential 

Where it was holden that a letter written confidentially to persons ^°““unica' 
Who employed A. as their solicitor, conveying charges injurious 
to his professional character in the management of certain con
cerns which they had entrusted to him, and in which B. the 
writer of the letter was likewise interested, was not a libel, (h)
And if a person, in a private letter to the party, should expostu
late with him about some vices, of which he apprehends him to 
be guilty, and desire him to refrain from them; or if a person 
should send such a letter to a father, in relation to some faults of 
his children ; these it seems Would not be considered as libellons, 
but as acts of friendship, not designed for defamation but reforma
tion. (i) But this doctrine must be applied with some caution ; 
since the sending an abusive letter filled with provoking language 
to another, is an offence of a public nature, and punishable as 
such, inasmuch as it tends to create ill blood, and cause a disturb
ance of the public peace ; (k) and the reason assigned by Lord 
Bacon, why such private letter should be punishable, seems to be 
a very sufficient one, namely, that it enforces the party to whom 
the letter is directed to publish it to his friends, and thus induces 
a compulsory publication. (/) And though a letter written by a 
master, in giving a character of a servant,, will not be libellous, 
unless its contents be not only false but malicious ; (m) yet in 
such a case malice may be inferred from the circumstances, (n)

Although that which is written may be injurious to the charac- Communica
te r of another ; yet if done bona fide, or with a view of investigating 
a fact, in which the party making it is interested, it is not libellous, with a view of 
Thus where an advertisement was published by the defendant at investigating a 
the instigation of A., the plaintiff’s wife, for the purpose of ascer- fact- 
taining whether the plaintiff had another wife living when he 
married A. ; it was holden that although the advertisement might 
impute bigamy to the plaintiff, yet having been published under 
such authority, and with such a view, it was not libellous, (o)
And if the communication be made in the regular and proper Or made in 
course of a proceeding, it will not be libellous. As where a writing, ti>e proper 
containing the defendant’s case, and stating that some money, due proceeding,. 
to him from the government for furnishing the guard at Whitehall 
with fire and candle, had been improperly obtained by a captain 
C. was directed to a general officer, and the four principal officers 
of the guards, to be presented to his Majesty for redress ; an in
formation was refused, on the ground that the writing was no libel, 
but a representation of an injury drawn up in a proper way for 
redress, without any intention to asperse the prosecutor ; and that 
though there was a suggestion of fraud, yet that is no more than 
is contained in every bill in chancery, which is never held

(ft) M‘DougaII v. Claridge, 1 Campì). 
267.
^ ('•) Peacock v. Sir George Reynell, 
S Brownl. 151, 152. 4 Bac. Abr. Libel 
(A) 2. in the notes, p. 452.

(ft) 4 Bac. Abr. Libel (B) 2. p. 45». 
Kex f- Cator, 2 East. It, 361. Thorley 
«. Lord Kerry, 4 Taunt. 355. In the 
last case the letter was unsealed, and

opened and read by the bearer.
(l) Poph. 189, cited in Holt on Lib,

222.
(m) Weatherstone v. Hawkins, 1 T. 

R, 110. Edmonson v. Stephenson, 
Bull. N. P. 8.

(«) Rogers t>. Sir G. Clifton, 3 Bos; 
& Pul. 587.

(o) Delaney v. Jones, 4 Esp. 191,
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libellous if relative to the subject matter, (p) So a petition ad
dressed by a creditor of an officer in the army to the Secretary at 
War, bona fide, and with the view of obtaining, through his inter
ference, the payment of a debt due, and containing a statement of 
facts which, though derogatory to the officer’s character, the credi
tor believed to be true, is not a malicious libel, for which an action 
is maintainable, (a) And where the defendant, being deputy- 
governor of Greenwich hospital, wrote a large volume, containing 
an account of the abuses of the hospital, and treating the charac
ters of many of the officers of the hospital, (who were public offi
cers), and Lord Sandwich in particular, who was first lord of the 
Admiralty, with much asperity ; and printed several copies of it, 
which he distributed to the governors of the hospital only, and not 
to any other person ; the rule for an information was discharged. 
Lord Mansfield said, that this distribution of the copies to the 
persons only who were from their situations called on to redress 
these grievances, and had, from their situations, competent power 
to do it, was not a publication sufficient to make the writing a 
libel, (q) And where the publication is an admonition, or in the 
course of the discipline of a religious sect, as the sentence of ex
pulsion from a society of Quakers, it is not libellous, (r) And it 
has been decided that an action will not lie for words innocently 
read as a story out of a book, however false and defamatory they 
may be. Thus where a clergyman in a sermon recited a story 
out of Fox’s Martyrology/ that one G., being a perjured person, 
and a great persecutor, had great plagues inflicted upon him, and 
was killed by the hand of God ; whereas in truth he never was so 
plagued, and was himself actually present at the discourse ; the 
words being delivered only as matter of history, and not with any 
intention to slander, it was adjudged for the defendant, (s)

^a'ainst Upon the ground that malicious and scurrilous reflections
foreigneîsof uPon those who are possessed of rank and influence in foreign 
distinction. states may tend to involve this country in disputes and warfare, it 

has been held that publications tending to degrade and defame 
persons in considerable situations of power and dignity in foreign 
countries may be treated as libels. Thus an information was filed, 
by the command of the crown, for a libel on a French ambassador, 
then residing at the British court, consisting principally of some 
angry reflections on his public conduct, and charging him with 
ignorance in his official capacity, and with having used stratagem to 
supplant and depreciate the defendant at the court of Versailles, (t) 
And Lord George Gordon was found guilty upon an informa
tion for having published some severe reflections upon the Queen

(p) Rex v. Bayley, Andr. 939. 4
Bac. Alir. Libel (A) 3 p. 452. As to the 
privilege of proceedings in courts of 
justice, see anle, p. 214.

(a) Fairman v. Ives, 5B. & A. 643. ; 
and if an action be brought for such 
publication, the writer may, even upon 
the general issue, give evidence to 
shew thatihe believed the fact stated 
in the petition to be true.

(q) Rex v. Baillie, 30 Geo. 3. Holt

on Lib. 173. 1 Ridgway’s Collection
of Erskine’s Speeches, p. |. Lord 
Mansfield seemed to think that whe
ther the paper were in manuscript or 
printed, under these circumstances, 
made no difference.

(r) Rex v. Hart, 2 Burn’s Ecc. L. 
779.

(s) 4 Bac. Abr. Libel A. 2. p. 452.
(t) Rex v. D’Eon, 1 Blac. Rep. 510. 

The defendant was convicted.
2
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of France, in which she was represented as the leader of a faction : 
upon which occasion Ashhurst, J. observed, in passing sentence, that 
the object of the publication being to rekindle animosities between 
England and France by the personal abuse of the sovereign of 
one of them, it was highly necessary to repress an offence of so »
dangerous a nature : and that such libels might be supposed to 
have been made with the connivance of the state where they were 
published, unless the authors were subjected to punishment, (u)
So a defendant was found guilty upon an information charging 
him with having published the following libel : “ The Emperor of 
“ Russia is rendering himself obnoxious to his subjects by various 
“ acts of tyranny, and ridiculous in the eyes of Europe by this in- 
ei consistency. He has lately passed an edict to prohibit the ex- 
“ portation of deals and other naval stores. In consequence of 
“ this ill-judged law, a hundred sail of vessels are likely to return 
" to this country without freight.” (w)

And in a case which occurred shortly afterwards, where the de
fendant was charged by an information with a libel upon Napoleon 
Buonaparte, Lord Ellenborough, C. J. in his address to the jury, 
said, “ I lay it down as law that any publication which tends to 
“ degrade, revile, and defame, persons in considerable situations 
“ of power and dignity in foreign countries, may be taken to be,
“ and treated as a libel ; and particularly when it has a tendency 
“ to interrupt the pacific relations between the two countries.” (•*')

Having stated the different sorts of publications for which a Of the indict- 
party may be found guilty of libel, we may mention some of the ™aevl" 
points relating to the indictment and evidence on a prosecution prosecution
for this offence. for a ,lbe1-

An indictment for a libel must import to whom the libellous indictment, 
matter referred : and stating that the libel was published to defame 
and vilify J. S., and to bring him into disgrace, and concluding 
that it was against the peace, and to the great scandal and dis
grace of J. S., is not sufficient to shew that the libellous matter re
ferred to J. S. An indictment stated that the defendant intended to 
vilify W. S., Mayor of Colchester, and a Justice ; and in order to 
cause it to be believed that W. S., as such mayor, had been guilty 
of great abuse in granting an ale-licence to J. L., and in order to 
bring him into great disgrace, published a certain scandalous libel, 
in which said libel was contained, &c., and the libel stated a speech 
supposed to have been made before the borough magistrates by a fic
titious character called Excise, who was supposed to lay before them 
a case of gross corruption, sanctioned by the mayor, (innuend. the 
said W. S.) to the great scandal, injury, and disgrace, of the said 
W. S. The usual allegation, that the libellous matter was of and 
concerning W • S. was omitted ; and, on account of this omission, 
a rule was obtained for arresting the judgment : and, upon cause 
shewn, the court held the objection fatal, (i)

(u) Rex v. Lord George Gordon, 
1787.

(*£>) Rex v. Vint, 1801.
L) Rex v. Peltier, 43 Geo. 3. Holt 

on Lib. 78. et sequ. Starkie on Lib. 
541, 542. The defendant was con

victed, but never was called upon to 
to receive the judgment of the court. 
Shortly after the trial, war broke out 
between Great Britain and France.

(i) Rex v. Marsden, 4 M. & S. 164. 
Lord Ellenborough said, that if by
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Where a libel is charged to be of and concerning the govern
ment of the kingdom,, though it do not in express terms impute 
to the government any of the facts which it mentions, the Court 
is to judge from its whole tenor and import (understanding it as 
other men would understand it) whether it does not mean to east 
that imputation. And as an imputation upon some part of a body 
of men may be a libel, though it does not define what part it 
means, an allegation that the defendant published of and con
cerning the said persons, and an innuendo that he meant the said 
persons, will be understood to apply to that undefined part. An 
information stated, that the defendant, intending to excite hatred 
against the government of the realm, and to cause it to be be
lieved that divers subjects had been inhumanly killed by certain 
troops of the King, published a libel of and concerning the govern
ment of this realm, and of and concerning the said troops, which 
libel stated, that the defendant saw with abhorrence, in the news
papers, the accounts of a transaction at Manchester, and alleged, 
that unarmed and unresisting men had been inhumanly cut down 
by the dragoons, (meaning the said troops,) and then commented 
strongly upon this being the use of a standing army, and called 
upon the people to demand justice, &c. ; but it did not, in terms, 
say, that the dragoons acted under the authority or orders of the 
government. Alter conviction, a motion was made in arrest of 
judgment, on the ground that it did not sufficiently appear that 
the libel was written of and concerning the government, nor of or 
concerning what troops it was written : but the court held that it 
was obvious, from its whole tenor and import, that it meant to 
cast imputations upon the government ; that it was a libel to 
impute crime to any of the King’s troops, though it did not define 
what troops in particular were referred to ; and that the innuendo 
of " the said troops ” meant the undefined part of those troops, (k) 

Of the making If one man repeats a libel, another writes it, and a third ap- 
of a mil what is written, they will all be makers of the libel ; and

it may be laid down generally that all who are concerned in com
posing, writing, and publishing a libel, are guilty of the misde
meanor, unless the part they had in the transaction was a lawful 
or an innocent act; (y) and ignorance has been held not to excuse. 
Thus upon an information against the defendant, for printing and 
publishing a libel, the evidence was, that he acted as servant to 
the printer, and clapped down the press ; and few or no circum
stances were offered of his knowing the import of the paper, or 
being conscious that he was doing any thing illegal : and Ray
mond, C. J. held, that this made the defendant guilty, and so the 
jury found him. (a) But there must be a publication ; and the 
mere writing or composing a defamatory paper by any one, which 
is confined to his closet, and neither circulated nor read to others, 
will not render him responsible ; nor will he be held to have 
published the paper, if he deliver it, by mistake, out of his

inevitable construction no other per- (k) Rex v. Burdett, 4 B. & A. 314.
son could have been intended hut (y) 4 Bac. Abr. Libel (B). 1. p. 457.
W. S., he should have been inclined (a) Rex v. Clerk, 1 Barnard. 304.
to support the indictment : but that Seri. qu. 
did not appear.
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study, (s) And it will not be a publication of a libel if a party 
takes a copy of it, provided he never publishes it : (a) but a per
son who appears once to have written a libel, which is afterwards 
published, will be considered as the maker of it, unless he rebut 
the presumption of law by shewing another to be the author, or 
prove the act to be innocent in himself, (b) For by Holt, C, J, 
if a libel appears under a man’s hand-writing, and no other author 
is known, he is taken in the manner, and it turns the proof upon 
him ; and if he cannot produce the composer, it is hard to find 
that he is not the very man. (c)

The reading of a libel in the presence of another, without pre
vious knowledge of its being a libel, or the laughing at a libel read 
by another, or the saying that such a libel is made by J. S. 
whether spoken with or without malice, does not amount to a 
publication. And it has also been held, that he who repeats part 
of a libel in merriment, without any malice or purpose of defama
tion, is not punishable ; though this has been doubted, (tl) But 
it seems to have been agreed that if he who hath either read a libel 
himself, or hath heard it read by another, do afterwards maliciously 
read or repeat any part of it in the presence of others, or lend or 
shew it to another, he is guilty of an unlawful publication of 
it. (e) In a late case, however, of an action for a libel contained 
in a caricature print, where the witness stated, that having heard 
that the defendant had a copy of this print, he went to his house 
and requested liberty to see it, and that the defendant thereupon 
produced it, and pointed out the figure of the plaintiff and the other 
persons it ridiculed, Lord Ellenborough, C. J. ruled, that this was 
not sufficient evidence of publication to support the action. (/)

Proof that the libel was contained in a letter directed to the 
party, and delivered into the party’s hands, is sufficient proof of a 
publication upon an indictment or information. (g) And deliver-

(z) Rex v. Paine, 5 Mod. 165, 167.
(а) Com. Dig. Libel, (B. 2.) Lamb’s 

case, 9 Co. 596. But see Rex v. Beare,
2 Salk. 417. 1 Lord Rayra. 414.

(б) 4 Bac. Abr. Libel (B) 1. p. 457, 
Lamb's case, 9 Co. 59. The writing a 
libel may be an innocent act in the 
clerk who draws the indictment, or in 
the student who takes notes of it. 
But in a late case (Maloney v. Bartley,
3 Campb. 210.) Wood, B. held, on the 
trial of an action for a libel, in the 
shape of an extra-judicial affidavit 
sworn before a magistrate, that a per
son who acted as the magistrate’s 
clerk was not hound to answer whe
ther by the defendant’s orders he 
wrote the affidavit, and delivered it to 
the magistrate, as he might thereby 
criminale himself.

(c) Rex v. Beare, 1 Lord Raym. 
417. 3 Salk. 417.

id) 4 Bac. Abr. Libel (B) 2. p. 458. 
This is doubted in 1 Hawkins, P. C. 
c. 73. s. 14. on the ground that jests 
»i such a kind are not to be endured,

and that the injury to the reputation 
of the party grieved is no way lessened 
by the merriment of him who makes 
so light of it.

(e) 4 Bac. Abr. Libel., (B) 2. p. 458.
(f) Smith »). Wood, 3 Campb. 323. 

And see Rex v. Paine, 5 Mod. 165, 
where a qu. is made in the margin 
whether a person who has a libellous 
writing in his possession, and reads it 
to a private friend in his own house, is 
thereby guilty of publishing it.

(gj 1 Hawk. P. C. c. 73. s. II. 4 
Bac. Abr. Libel, (B) 2. ]>. 459. Anle, 
p. 231 note (/r). Selw. N. P. 1050. n. (9). 
And see ante, 231. A further publica
tion is necessary to support an action. 
Thus it has been held that where the 
action was brought for a libel con
tained in a letter transmitted by the 
defendant to the plaintiff, by means of 
a third person, it is a question for the 
jury whether there has been any pub
lication except to the plaintiff him
self, and that if there has not, the de
fendant is entitled to their verdict.
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ing a libel sealed,. in order that it may be opened and published 
ky a third person in a distant county, is a publication, (a) 

ment of hl ?n informati°n for a libel against the doctrine of the Trinity,
defendant. the Wltness for the crown, who produced the libel, swore that it 

was shewn to the defendant, who owned himself the author of 
Ütat book, errors of the press and some small variations excepted: 
I he counsel for the defendant objected that this evidence would 
not entitle the attorney-general to read the book, because the con
fession was not absolute, and therefore amounted to a denial that 
he was the author of that identical book. But Pratt, C. J. allowed 
it to be read, saying he would put it upon the defendant to shew 
that there were material variances. (A)

Procuring It seems to be agreed, that not only he who publishes a libel
publish is°a himself, but also he who procures another to do it, is guilty of the
publication. publication ; and it is held not to be material whether he who 

disperses a libel knew any thing of the contents or effects of it or 
not for that nothing would be more easy than to publish the most 
virulent papers with the greatest security, if the concealing the 
pui port of them from an illiterate publisher would make him safe 
in dispersing them, (i)

booksellers ^ r. ^P°n ^1S. foundation it has for a long time been held that the 
and proprie- 'nl)'nig of a book or paper containing libellous matter, in a book- 
tors of news- seller s shop, is sufficient evidence to charge the master with the 
papers. publication, although it does not appear that he knew of any such

book being there, or what the contents thereof were, and though 
he was not upon the premises, and had been kept away for a long 
time by illness ; and it will not be presumed that it was bought 
and sold there by a stranger ; but the master must, if he suggests 
any thing of this kind in his excuse,, prove it. (k) So the pro- 
prietor of a newspaper is answerable criminally as well as civilly 
lor the acts of his servants in the publication of a libel, although 
it can be shewn that such publication was without the nrivitv’of 
the proprietor, (f) These are acts done in the course of the trade

Clutterbuck v. Chaffers, 1 Stark. R. 
471. But in another case of an action 
for a libel contained in a letter written 
by the defendant to the plaintiff, it 
was hoi den that proof tha t the de
fendant knew that the letters sent to 
the plaintiff' were usually opened by 
his clerk, was evidence to go to the 
jury, of the defendant’s intention that 
the letter should be read by a third 
person. Delacroix v. Thevenot, 2 
Stark. R. 63.

(«) Rex v. Burdett, 4 B. & A. 95. 
post. 240.

(*) Rex v. Hall, 1 Str. 416.
(i) 4 Bac. Abr. Libet, (B) 2. p. 45S.

1 Hawk. P. C. c. 73. s. 10.
(k) 4 Bac. Abr. Libel, (B) 2. p. 458. 

Rex v. Nuit, ïitzgib. 47. 1 Barnard.
K. B. 306. 2 Sess. Cas. 33. pi. 38. And 
see also Rex v. Al mon, 5 Burr. 2686. 
And by Lord Hardwicke, in 2 Aik. 472. 
“ Though printing papers and pam

phlets is a trade by which persons 
“get their livelihood, yet they must 
“take care to use it with prudence 
“and caution; for if they print any 
“ thing that is libellous, it is no excuse 
“ to say that the printer had no know- 
“ ledge of the contents, and was en- 
“ tire I y ignorant of its being libellous.”

(I) Rex v. Walter, 3 Esp. N, P. C.2I. 
And in Rex v. Dod, 2 Sess. Cas. 33. pi. 
38. Lord Raymond, C. J., said, it had 
been ruled that where a master lived 
out of town, and his trade was carried 
on by his servant, the master would be 
chargeable if bis servant should pub
lish a libel in his absence. In t Hawk. 
P. C. c. /3. s. 10. (edit. 7.) is the fol
lowing marginal note :—“ But if a 
“printer is confined in a prison to 
“which his servants have no access, 
“and they publish a libel without his 
“ privity, the publication of it shall 
“not he imputed to him. Woodfall’s

^
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or business carried on by the master. But in a case of an action 
for a libel where it appeared upon the evidence that the defendant, 
a tradesman, was accustomed to employ his daughter to write his 
bills and letters ; that a customer, to whom a bill written by the 
daughter had been sent by the daughter, sent it back on the 
ground of the charge being too high, and that the bill was after
wards returned to the customer inclosed in a letter also written by 
the defendant’s daughter, and being a libel upon the plaintiff who 
had inspected and reduced the bill for the customer : it was holden 
that this was not sufficient evidence to go to a jury, either of 
command, authority, adoption, or recognition by the defendant. (»i)

The proceedings against the printers, publishers, and proprie- 38 6.3. c. 78. 
tors of newspapers for any libel contained in such papers are much ceedings J? 
facilitated by the statute 38 Geo. 3. c. %8., which enacts that no gainstprinters, 
person shall print or publish any newspaper until an affidavit, or &<~ofnewspa- 
affirmation in case of a Quaker, shall have been delivered at the 
stamp office, setting forth the names, additions, &c. of the printer, 
publisher, and of two of the proprietors ; (n) that such affidavit 
or affirmation shall be filed, and the same, or certified copies 
thereof, shall, in all proceedings, civil and criminal, touching any 
newspaper therein mentioned, be received as conclusive evidence 
of the truth of the matters contained in such affidavit or affirma
tion against the persons swearing, who shall have signed and 
sworn or affirmed them, and against proprietors named therein as 
proprietors, &c. but who shall not have signed, &c. unless such 
persons shall have delivered to the commissioners, previously to 
the date of the newspaper in question, an affidavit or affirmation 
of their having ceased to be printers, &c. of such paper.

The eleventh section enacts, that after any such affidavit or Sect. 11. 
affirmation, or a certified copy thereof, shall have been produced %%he% 
in evidence against the persons who signed, &c., or are therein davit or copy, 
named, and after a newspaper shall be produced in evidence inti- and a paper 
tuled in the same manner as the newspaper mentioned in such Serein men- 
affidavit or copy, and wherein the name of the printer, &c., and tioned, &c. it

“ case, Essay on Libels, p. 18. Seri vide 
“ Salmon’s case, B. R. Hil. 1777. and 
“ Rexu. Almon, 5 Burr. 2687.”

(m) Harding v. Greening, 8 Taunt. 
42. And it was also held in this case 
that the daughter could not be com
pelled to prove by whose direction the 
letter was written. The answer would 
tend to fix herself with the crime of 
writing it.

(re) The substance of sect. 2. et seq. 
is, that the affidavit or affirmation shall 
set forth the real and true names, ad
ditions, descriptions, and places of 
abode of the printer, publisher, and of 
all the proprietors, if they do not ex
ceed two, exclusively of printer and 
publisher ; if they do, then of two such 
proprietors, exclusively of printer and 
publisher ; specifying the amount of 
shares, the true description of the house 
or building wherein such paper is in

tended to be printed, and the title of 
such paper. If the proprietors exceed 
two, then two, whose proportional 
shares in the property shall not be less 
than the proportional share of any 
other proprietor, exclusively of printer 
and publisher, shall be named and de
scribed in the affidavit or affirmation. 
This affidavit or affirmation must be 
renewed as often as the printer, &c. 
shall change their abode or printing 
office, or as often as commissioners 
for stamp-duties shall require. It must 
be signed by the parties making it, and 
taken by a commissioner or person 
specially appointed by commissioners. 
And it must be sworn by all the par
ties, if they do not exceed four ; if 
they do, then by four, who shall give 
notice to the other parties not swear
ing, under a penalty of 501.
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necessary to 
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the place of printing shall be the same, it shall not be necessary 
fo,r the prosecutor to prove that the newspaper to which such trial 
relates was purchased at any house, &c. belonging to or occupied 
by the defendants or their servants, See. or where they, by them
selves or their servants, &c. usually carry on the business of print- 
ing or publishing such paper, or where the same is usually sold.

-The thirteenth section enacts, that a certified copy of any such 
affidavit or affirmation shall be delivered to the person applying 
for the same, by the commissioners or officers by whom they shall 
be kept, on payment of one shilling. The fourteenth section en
acts, “ that in all cases a copy of such affidavit or affirmation, cer- 
“ tified to be a true copy, under the hand or hands of one or more 
“ of the commissioners or officers in whose possession the same 
“ shall be, shall, upon proof made that such certificates have been 
“ signed with the handw riting of the person or persons making 

the same, and whom it shall not be necessary to prove to be a 
commissioner or commissioners, or officer or officers, be received 
in evidence as sufficient proof of such affidavit or affirmation, 

“ and that the same was duly sworn or affirmed, and of the con- 
“ tents thereof;’ and that such copies shall be evidence that the 
affidavit or affirmation has been sworn or affirmed according to 
the act, and shall have the same effect for the purposes of evidence, 
to all intents whatsoever, as if the original affidavits or affirma
tions had been produced in evidence.

the seventeenth section provides, that every printer or pub
lisher . shall, within six days after the publication, deliver to the 
commissioners of stamps, at their head office, or to some officer 
appointed by them, one of the papers so published, signed by the 
printer or publisher in his handwriting, with his name and place 
of abode ; and in case any person shall apply to the commissioners 
&c., in order that such newspaper may be produced in evidence 
the said commissioners, &c. shall, at the expense of the party 
applying, at any time within two years from the publication either 
cause the same to be produced in court, or deliver the same to the 
party applying, taking reasonable security for its being returned.

By the 60 Geo. 3. and 1 Geo. 4. c. 9. s. 1. all pamphlets and 
papers containing any public news, intelligence, or occurrences, 
or any remarks or observations thereon, or upon any matter in 
church or state, printed in any part of the united kingdom for 
sale, and published periodically, or in parts or numbers, at inter
vals not exceeding twenty-six days between the publication of any 
two such pamphlets or papers, parts, or numbers, where any of 
the said pamphlets or papers, parts or numbers, respectively, shall 
not exceed two sheets, or shall be published for sale for a less sum 
than sixpence, exclusive of the duty by this act imposed, shall be 
deemed and taken to he newspapers within the true intent and 
meaning of the 38 Geo. 3. c. 78. (and several other stamp-acts 
which are specified) and all other acts of parliament in force relat
ing to newspapers : and all such acts, and all clauses, &c. therein 
respectively contained, (except where the same may be altered by 
this act) are to be applied and put in force in relation to all such 
pamphlets and printed papers as fully and effectually as if all such 
clauses, &c. were respectively, severally, and separately re-enacted,

*
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and made part of this act. No quantity of paper less than a,quan
tity equal to twenty-one inches in length and seventeen inches in 
breadth is to be deemed a sheet of paper within the meaning of 
the act ; and no cover or blank leaf or any other leaf upon which 
any advertisement or other notice shall be printed is, for the 
purposes of the act, to be deemed a part of any such pamphlet, 
&c. (m)

Before the statute 38 Geo. 3. c. /8. it was holden, upon an in
dictment for a libel in a newspaper, that evidence that the paper 
had been sold at the office of the defendant, that the defendant, as 
proprietor of the paper, had given a bond to the stamp-office pur
suant to the 29 Geo. 3. c. 50. s. 10. for securing the duties on the 
advertisements, and that he had from time to time applied to the 
stamp-office respecting the duties on the paper, was evidence to be 
left to the jury, to shew that the defendant was the publisher, (n) 
And since the statute it has been held to be sufficient evidence of 
a publication at common law to put in the original affidavit of the 
proprietor stating where the paper was to be published, and to 
prove that a paper with a corresponding title, containing the libel, 
was purchased there, (o) This was held in a case where it had 
been previously ruled that in order to render the certified copy of 
the affidavit made by the proprietor of a newspaper evidence un
der the statute 38 Geo. 3. c. 78. it must either appear upon the 
jurat that the person before whom it was made had authority to 
take it, or this fact must appear aliunde, (p) It has been ruled 
that an affidavit according to the statute, together with the pro
duction of a newspaper, corresponding in every respect with the 
description of it in the affidavit, is not only evidence of the publi
cation of such paper by the parties named, but is also evidence of 
its publication in the county where the printing of it is described 
to be. {q) And a newspaper may be given in evidence, though it 
is not one of the copies published, and though it be unstamped at 
the time of trial, (r)

Upon the trial the libel must in general be produced on the part 
of the prosecution, and, after sufficient proof of a publication by 
the defendant, may be read ; and if the libel has merely been 
exhibited by the defendant, and he refuses on the trial to produce 
it, after notice for that purpose, parol evidence may be given of 
its contents, (s) The libellous matter must be set out in the indict
ment ; (7) and the libel proved must appear to correspond with the 
statement of it in the indictment, and any variation in the sense 
between the matter charged and that proved will be fatal. (?.<) But

Construction 
of the statute.

/>i'V2tÂ<V

The libel must 
be produced, 
and must cor
respond with 
the indict
ment ;

(m) Sect. 2, 3. By sect. 8. no per
son is to print or publish any newspa
per, or any such pamphlet, &c. with
out having entered into a recognizance 
°r given a bond for securing payment 
of any fine imposed upon conviction, 
for printing or publishing any blas
phemous or seditious libel.

(n) Bex v. Topham, 4 T. R. 126.
(<>) Rex v. White, 3 Campi). 100.
(p) Id. ibid. 99.
to Rex v. Hart, 10 East. 94.

(r) Rex v. Pearce, Peake’s N. P. C. 
75.

(s) By Buller, J., in Rex v. Watson 
and others, 2 T. R. 201.

(<) Rex v. Sacheverell, 15 Sta. Tri. 
466.

(u) Tabarin. Tipper, 1 Campi). 352. 
And if it appears upon the proof that 
parts of the libel which are separated 
by intervening matter are set forth as 
if they were continuous, it will be had, 
if the sense is altered by the passage
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the mere alteration of a single letter, so long as it does not change 
one word into another, will not vitiate ; though the smallest vari
ance, if it renders the meaning‘different, will be fatal, (a)

The libel must also be proved to have been published, by the 
party accused, in the county laid in the indictment, (i) But if a 
man write a libel in one county and consent to its publication in 
another, the consent is sufficient to charge him in the latter 
county, (c) So if a man write a libel in London, and send it by 
post addressed to a person in Exeter, he is guilty of a publication 
in Exeter, (cl) And where the defendant wrote a libel in Leicester
shire, with intent to publish it in Middlesex, and published it in 
Middlesex accordingly, and the information against him was in 
Leicestershire; three of the Judges held the information right : 
but Bayley, J. doubted, (c) From the same case it appears to have 
been considered that delivering a libel sealed, in order that it may 
be opened and published by a third person in a distant county, is 
a publication in the county in which it is so delivered : and fur
ther, that if delivering open were essential, proof that the defend
ant wrote it in county A., and that C. delivered it unsealed to D. 
in county B., would be prima facie evidence that the defendant 
delivered it open to C. in the county A., though there be no evi
dence of C.’s having been in county A. about the time ; or that 
application had been made to D. to know of whom he received it. 
The information was in the county of Leicester, for writing and 
publishing a libel : and it was proved by the date of the letter that 
the defendant wrote it in that county, and that Bickersteth deli
vered it to Brooks for publication in the county of Middlesex, it 
being then unsealed. Bickersteth was not called as a witness ; 
and there was no evidence of his having been in the county of 
Leicester, or how the libel came to him. The jury were told that 
as Bickersteth had it open, they might presume that he received 
it open ; and that, as the defendant wrote it in the county of 
Leicester, it might be presumed that he received it in that county ; 
and the jury accordingly found the defendant guilty. A rule hav
ing been obtained for a new trial, three Judges held against the 
opinion of Bayley, J., that this direction was proper ; and they also 
held that if the delivering open could not be presumed, a delivery 
sealed with a view to and for the purpose of publication was a 
publication ; and they thought there was sufficient ground for pre
suming some delivery, either open or sealed, in the county of 
Leicester, {w) It appears from this case that the dating a libel at 
a particular place is evidence of its having been written at that 
place, (x) The post-mark upon a letter has been considered as 
no evidence for the purpose of proving that the letter was put into 
the post-office at the place mentioned by such post-mark, (y)
omitted. Id. ibid. It is settled that 
the whole libel need not he set forth 
in the indictment : but if any part 
qualifies the rest, it may be given in 
evidence, 2 Salk. 417.

(a) Kexv. Beech, 1 Leach. 133. Rex 
v. Hart, 1 Leach. 145.

(b) Case of the Seven Bishops, 12 St. 
Tri. 354,

(c) 12 St. Tri. 331.
(d) Id. ibid. 332.
(e) Rex v. Burdett, 4 B. & A. 95. 
(to) Rex v. Burdett, 4 B. & A. 95.,

and MS. Bayley, J.
(x) Rex v. Burdett, 4 B. & A. 95.
(y) Rex v. Watson, 1 Campb. 215. 

Lord Ellenborough, C. J. said the post
mark might have been forged. ,
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But it appears to be the better opinion that such post-marks, whe
ther in town or country, proved to be such, are evidence that the 
letters on which they exist were in the offices to which the post
marks belong at the dates thereby specified, (z) But a mark of 
double postage having been paid on such letter is not of itself suf
ficient evidence that the letter contained an enclosure.(a) If a 
libellous letter is sent by the post, addressed to a party at a place 
out of the county in which the venue is laid in an indictment for 
the libel, yet, if it were first received by him within that county, it 
is a sufficient publication to support the indictment. (.%-) Owning 
the signature to a libel is no evidence in what county it was 
signed. This was held in the celebrated case of the Seven Bishops : 
but additional evidence being afterwards given that the Bishops 
applied to the lord president of the council about delivering a peti
tion to the King, and that they were admitted to the King for that 
purpose in Middlesex, the case was left to the jury. (?) It has 
been held to be sufficient to prove a defendant to have published 
a libel without proving him to have composed it, upon a count in 
an information charging him with having “composed, printed, and 
Published” it.(y) So if the defendant is charged by a count in 
an indictment with having “ composed, printed, and published” a 
libel, if the evidence be that he only composed and published it, 
he may be found guilty of the composing and publishing, and ac
quitted of the printing. (z) Or he may be found guilty of the 
printing only, upon an indictment for printing and publishing, if 
the evidence shews him to have assisted in the printing, and to 
have had nothing to do with the publishing.(A)

If the libel be in a foreign language, as it is necessary that it 
should be set forth in the indictment in the original language, and 
also in an English translation, it will be necessary to prove the 
translation to be correct. Thus upon the trial of an information

(z) Hex v Plumer, Hil. T. 1814. 
MS. Bayley, J., and Russ. & By. 264. 
Hex v. Johnson, 7 East. 65 Stark. 
Hvid. pt. IV, p. 853., and Fletcher v. 
Braddyll, Stark. Evid. App. to p. 853.

(«) Rex v. Plumer, ante, note (z). 
Some person who paid or received the 
postage should be called.

(»') Hex V. Watson, 1 Campb. 215. ; 
and see Rex v. Middleton. 1 Str 77. 
In the case of Rex v. Johnson. 7 East. 
fiS., it was held, where the publisher 

a public register received an anony- 
rn"us letter, tendering certain politi
cal information on Irish affairs, and 
requiring to know to whom letters 
should be directed, to which an an
swer was returned in the register, after 
"Which he received two letters in the 
same hand-writing directed as rrien- 
10ncd, and having the Irish post-mark 

on h,e envelopes, which two Setters 
re proved to he in the hand-writing 
the defendant, the previous letter 

been destroyed, that this was a 
thcient ground for the court to have 
VOL. I.

the letters read ; and the letters them
selves containing expressions of the 
writer, indicative of his having sent 
them to the publisher of the register 
in Middlesex for the purpose of pub
lication, the whole was evidence suffi
cient for the jury to find a publication 
by the procurement of the defendant 
in Middlesex.

(/i Case of the Seven Bishops, 12 St, 
Tri. 183.

(?/> Rex v. Hunt and another, 8 
Campb. 583.

(z) Rex v. Williams, 2 Campb. 646, 
Lawrence, J. said, “ There is certainly 
“ no proof that the defendant printed 
“ the libel in question ; but he may be 
“acquitted of the printing, and found 
“ guil ty of the composing and pulilish- 
“ itig. Ifis delivering the libel in his 
“ own hand-writing to the printer is 
“ abundant evidence of the latter of- 
“ fence." A verdict was accordingly 
found and recorded of “ Guilty, ex
cept as to printing the libel.”

(It) Rex v. Knell, 1 Barnard. 305.
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against the defendant for a libel in the French language on Napo
leon Buonaparte, after a witness had proved the purchase of some 
copies of the book from a certain bookseller, and the bookseller 
had proved that the defendant was the publisher and had employed 
him to dispose of the copies on his account, and that he had 
accounted for them ; an interpreter was called, who swore that he 
understood the French language, and that the translation was cor
rect. The interpreter then read the whole of that which was 
charged to be a libel in the original ; and then the translation was 
read by the clerk at Nisi Prius, (a)

Depositions taken before a magistrate are not evidence upon a 
trial for a libel; the statute 1 and 2 P. and M. c. 13. and 2 and 3 
Ph. and M. c. 10. by which such depositions are made evidence, 
extending only to cases of felony. (6) It has been held that a 
Gazette is evidence to prove an averment in an information for a 
libel, “that divers addresses, &c. had beën presented to his Ma- 
“ jesty by divers of his loving subjects.” (c) In a recent case, the 
king’s proclamation, reciting that it had been represented that 
certain outrages had been committed in different parts of certain 
counties, and offering a reward for the discovery and apprehen
sion of offenders, was held to be admissible evidence to prove an 
introductory averment, in an information for a libel, that divers 
acts of outrage had been committed in those parts, (d) And a 
preamble to an act of Parliament, reciting the existence of such 
outrages, and making provision against them, was also held to be 
admissible for the same purpose, (e)

The criminal intention of the defendant will be matter of in
ference from the nature of the publication. In order to constitute 
a libel, the mind must be in fault, and shew a malicious intention 
to defame ; for, if published inadvertently, it will not be a libel : 
but where a libellous publication appears, unexplained by any 
evidence, the jury should judge from the overt act; and, where 
the publication contains a charge slanderous in its nature, should 
from thence infer that the intention was malicious. (/) The in
tention may be collected from the libel, unless the mode of publi
cation, or other circumstances, explain it : and the publisher must 
be presumed to intend what the publication is likely to produce ; 
so that if it is likely to excite sedition, he must be presumed to 
have intended that it should have that effect, (a) Publishing what 
is a libel without excuse is indictable, though the publisher be free 
from what in common parlance is called malice ; for defaming xvil-

(a) Rex v. Peltier, Selw. N. P. 1048.
(A) Rex v. Paine, 5 Mod. 163.
(e) Rex v. Holt, 5 T. R. 436.
(d) Rex y. Sutton, 4 M. and S. 532.
(c) Id. Ibid.
(f) By Lord Kenyon, C. J. in Rex 

». Lord Abingdon, 1 Esp. 228. And 
see Rex v. Topham, 4 T. R. 127. and 
Rex v. Woodfail, 5 Burr. 2667. In a 
late case, of an action for a libel con
tained in the Statesman newspaper, 
subsequent publications by the defend
ant in the Statesman newspaper were

tendered in evidence, to shew, quo 
animo the defendant published the 
paragraph in question. Lord Ellen - 
borough said, “No doubt they would 
“ be admissible in the case of aa iu- 
“ dictaient; and so they would here 
“shew the intention of the party, if it 
“ were at all equivocal; hut if theybe 
“ not admitted for that purpose, they 
“ certainly are not admissible for the 
“ purpose of enhancing the damages.” 
Stuart v. Lovel, 2 Stark. R. 93.

(a) Rex v. Burdett, 4 B. and A. 95.
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fully without excuse is in law malicious. And even if it could be 
an excuse, that the publisher held what he published to be true, 
it is not so if he professes to publish it from authority. A news
paper contained this paragraph : “ the malady under which his 
“ Majesty labours is of an alarming nature (meaning insanity) : it 
“ is from authority we speak.” At the trial of the indictment for 
this publication, the jury asked if a malicious intention were ne
cessary to constitute a libel ; to which Abbott, C. J. answered, 
that a man must have intended to do what his act was calculated 
to effect ; and the jury found the defendant guilty. Upon a motion 
for a new trial it was admitted that the paragraph was libellous, 
but it was urged that malice was essential to make the defendant 
criminal ; that he believed the King to have been so afflicted, and 
that the answer to the question by the jury was incorrect. But 
the court thought otherwise, as the defendant must know if he 
spoke from authority, and could have proved it : and if malice 
were a question of fact, a man must be presumed to have intended 
to produce the effect which his act will naturally produce ; and 
libelling without excuse is legal malice, (b) In some cases, how
ever, the paper or other matter may be libellous only with refer
ence to circumstances which should be laid before the jury by 
evidence. In an action for a libel it appeared that the plaintiff, 
an attorney, was employed by one Nash to bring an action against 
an executor ; and that the defendant, who was employed to adjust 
the executor’s accounts, finding that an action was about to be 
commenced against the executor, wrote a letter to Nash blaming 
him for allowing the plaintiff to sue, and containing this passage, 
“ If you will be misled by an attorney, who only considers his own 
“ interest, you will have to repent it ; you may think when you 
“ have once ordered your attorney to write to Mr. G., he would 
“ not do any more without your further orders ; but if you once 
“ set him about it, he will go any length without further orders.” 
And it was held that the question whether this letter applied to 
the plaintiff individually, or to the profession at large, was pro
perly left to the jury (/)

As the defendant is not allowed to prove the truth of the libel
lous matter in justification of his conduct, (g) the evidence which 
can be adduced on his behalf at the trial will in general be con
fined to a very narrow compass. There may, however, be cases of 
a publication in point of law, where no criminal intention can be 
imputed to the party ; as where a person delivers a letter without 
knowing its contents, or delivers one paper instead of another ; (/;) 
and evidence to such effect may be produced. But it is not com
petent to the defendant to prove that a paper similar to that, for 
the publication of which he is prosecuted, was published on a 
former occasion by other persons, who have never been prosecuted 
for it. (I) It was held, in a case where the supposed libel was

Is 1 Rex v. Harvey, 2 B. and C. 257. jury.
(/) Godson v. Home, 3 Moore, 223. (g) Ante, p. 211.

And it seems that in this case if the (ft) By Lord Kenyon, C. J. in Res v. 
point had been made at the trial, Topham, 4 T. li. 127, 128. Rex v, 
whether this was a confidential com- Nutt, Fitz. 47. And see unte, p. il2, 
niunication or noi, such point would el sequ.
not necessarily have been left to the (i) Rex v. Holt, S T. R. 436.

B 2

Defendant’s
evidence.
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contained in a newspaper, that the defendant had a right to have 
read in evidence any extract from the same paper, connected with 
the subject of the passage charged as libellous, although disjoined 
from it by extraneous matter, and printed in a different cha
racter. (k) Though the defendant cannot have the assistance of 
counsel to examine the witnesses, and reserve to himself the right 
of addressing the jury ; yet if he conducts his defence himself, and 
any point of law arises which he professes himself unable to argue, 
the court will hear this argued by his counsel. (/),

If a libel imputes to a man a triable offence, proof of the truth 
of such imputation is inadmissible ; for it would be trying the ques
tion behind the man’s back, and creating a prejudice upon it. 
Where a libel imputed murder to certain soldiers, evidence was 
offered of the truth of such imputation, and rejected : and the court 
of King’s Bench were unanimous that such evidence was rightly 
rejected ; for the persons charged might afterwards come to be 
tried, and might be prejudiced by the previous inquiry. (,r)

Verdict. It had been held in many cases, that, on trials for libels, the
Tive alenerai facts °f writing, printing, or publishing, and the truth of the 
vercHefiipo™ innuendoes inserted in the proceedings, were the only matters to 
the whole ]je submitted to the consideration of the jury : but the justice of 
Sf?ssnePUt such doctrine being questioned and ably arraigned, (m) the statute 

32 Geo. 3. c. 60. was passed, which enacts “ that on every such 
" trial, the jury sworn to try the issue may give a general verdict 

of guilty or not guilty, upon the whole matter put in issue upon 
“ such indictment or information ; and shall not be required or 
“ directed, by the court or Judge before whom such indictment or 
“ information shall be tried, to find the defendant or defendants 
« guilty, merely on the proof of the publication by such defendant 
" or defendants of the paper charged to be a libel, and of the sense 
“ ascribed to the same in such indictment or information.” (n) 
“ But it provides also, that the court or Judge before whom such 
“ indictment or information shall be tried, shall, according to their 
« or his discretion, give their or his opinion and directions to the 
“ jury, on the matter in issue between the king and the defendant 
“ or defendants, in like manner as in other criminal cases.” (o)

It appears to have been considered that the Judge may tell the 
jury that they are to take the law from him, unless they are satis
fied that he is wrong, (y)

Judgment. The judgment in cases of libel is in the discretion of the court,
as in most other cases of misdemeanors ; and usually consists of 
fine, imprisonment, and the finding sureties to keep the peace, (p)

(k) Rex v. Lambert and Perry, 2 
Campi). S98.

(l) Rex v White, 3 Campb. 98.
i.v) Rex v. Burdett, 4 B. and A. 95. 
(in) See the celebrated speeches of 

Mr. Erskine, in the case of the Dean 
of St. Asaph, 1 voi. of Rid "way's col. 
p. 234, and 264.

(n)g 1.
‘ (») S. 3. By s. 3 it is provided that
the jury may find a special verdict, in 
their discretion, as in other criminal

cases. And section 4. provides that 
defendants may move in arrest of 
judgment as before the passing of the 
act.

(?/) Rex v. Burdett, 4 B. and A. 95.
(p) 1 Hawk. P. C. c.73. s. 21. 4Bac. 

Abr. Libel (C) p. 459. Rex v. Mid
dleton, Fort. 201. As to the punish
ment of leasing-making sedition and 
blasphemy in Scotland, see 6 Geo. 4, 
c. 47.
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In some cases prior to the statute 58 Geo. 3. c. 138. the offender 
Was also sentenced to the pillory.

In the case of a blasphemous or seditious libel, a second offence rn cases 0f 
is more highly punishable by 60 Geo. 3. and 3 Geo. 4. c. 8. s. 4. blasphemous 
which enacts, that if any person shall be legally convicted of hav- j^bel asecond 
ing composed, printed, or published, any blasphemous libel, or any offence is 
such seditious libel as aforesaid (/. e. by s. 1. a libel tending to bring* punishable by 
iqto hatred or contempt the person of his Majesty, his heirs or bamshmenti 
successors, or the regent, or the government and constitution of 
the united kingdom, as by law established, or either house of Par
liament, or to excite his Majesty’s subjects to attempt the altera
tion of any matter in church or state, as by law established, other
wise than by lawful means), and shall after being so convicted 
offend a second time, and be thereof convicted before any com
mission of oyer and terminer, or gaol delivery, or in the court of 
King’s Bench, such person may on such second conviction be ad
judged, at the discretion of the court, either to suffer such punish
ment as may now by law be inflicted in cases of high misde
meanors, or to be banished from the united kingdom and all other 
parts of his Majesty’s dominions for such term of years as the 
Court in which such conviction shall take place shall order. And 
the fifth section further enacts, that in case any person, so sen
tenced to be banished, shall not depart from the united kingdom 
within thirty days after the pronouncing such sentence, for the 
purpose of going into such banishment, his Majesty may convey 
such person to such parts out of the dominions as his Majesty, 
with the advice of his privy council, shall direct.

The sixth section of the’statute enacts, that if any offender, who Andan of- 
shall be so ordered by any such court to be banished, shall, after tob/bankhed, 
the end of forty days from the time such sentence and order has and being at 
been pronounced, be at large, within any part of the united king- 
dom, or any other part of his Majesty’s dominions, without some days°within 
lawful cause, before the expiration of the term for which such bis Majesty’s 
offender shall have been so ordered to be banished, “ every such c1om™g°t™’n$. 
“ offender being so at large as aforesaid, being thereof lawfully ported.
“ convicted, shall be transported to such place as shall be ap- 
“ pointed by his Majesty for any term not exceeding fourteen 
“ years.” And such offender may be tried either before any jus
tices of assize, oyer and terminer, great sessions or gaol delivery, 
for the county, &c. where such offender shall be apprehended, or 
where he was sentenced to banishment : and the clerk of assize,
&c. is required to give a certificate containing the effect and sub
stance only (omitting the formal part) of every indictment and 
conviction of such offender, and of the order for banishment, to 
the justices of assize, &c. where such offender shall be indicted, 
and such certificate is to be sufficient proof of the conviction and 
order for banishment of such offender.

_ A similar provision is also made as to a certificate of every in- Certificate of 
dictment and conviction of any offender convicted of having com- convus-
Posed, &c. any blasphemous or seditious libel, which is to be given evidence.. 
hy the officer having the custody of the records, upon the request 
of the prosecutor on his Majesty’s behalf, to the justices of assize,.
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&c. where such offender shall be indicted for any second offence, 
and is to be sufficient proof of the conviction of such offender, (a)

By this statute, in all cases in which any verdict or judgment 
by default shall be had against any person for publishing any 
blasphemous or seditious libel, the Judge or court may make an 
order for the seizure and carrying away and detaining all copies of 
the libel in the possession of the party, or of any other person 
named in the order for his use. (Z>)

Affidavits in If a libel imputes to a man a triable offence, affidavits of its 
mitigation of truth cannot, be given in evidence in mitigation of punishment, 
punishment. jjut a imports to be founded on certain newspaper reports, 

affidavits of the existence of such newspaper reports are admissible : 
and in such case affidavits of the falsehood of such reports cannot 
be received in aggravation. A libel imported to be founded on cer
tain newspaper reports, and upon the foundation of those reports 
charged certain troops with acts of murder : after conviction the 
defendant offered affidavits that the newspapers did contain those 
reports, and also other affidavits that the facts were true. The 
former affidavits were received, because they explained the situa
tion in which the defendant stood at the time he wrote the libel, 
and shewed the impression under which he wrote : but the latter 
were rejected, because the receiving them might deprive of a fair 
trial persons who might afterwards be tried lor the murders ; and 
if murders were committed, the proper course was to prosecute 
and bring to a fair trial, not to libel and create an unfair preju
dice. (q)

(а) S. T. By s. 10. the punishment of persons
(б) Sees. 1,2. and also s. 3. as to convicted of libel in Scotland is not to 

Scotland. S. 8 and 9. provide for the be altered.
limitation of actions brought for any (q) Rex v. Buvdett, 4 B. and A. 314.
thing done in the execution of the act.
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CHAPTER THE TWENTY-FIFTH.

OF RIOTS, ROUTS, AND UNLAWFUL ASSEMBLIES.

The distinction between these offences appears to be, that a riot 
is a tumultuous meeting of persons upon some purpose which they 
actually execute with violence ; a rout is a similar meeting upon a 
purpose which, if executed, would make them rioters, and which 
they actually make a motion to execute ; and an unlawful assembly 
is a mere assembly of persons upon a purpose which, if executed, 
would make them rioters, but which they do not execute, nor make 
any motion to execute. («) These offences may be treated of more 
at large in the order in which they have been mentioned.

I. A riot is described to be a tumultuous disturbance of the 
peace by three persons or more, assembling together of their own 
authority, with an intent mutually to assist one another against 
any who shall oppose them in the execution of some enterprize of 
a private nature, and afterwards actually executing the same, in a 
violent and turbulent manner, to the terror of the people, whether 
the act intended were of itself lawful or unlawful, (b)

In some cases, in which the law authorizes force, it is not only 
lawful, but also commendable, to make use of it ; as for a sheriff 
or constable, or perhaps even for a private person, to assemble a 
competent number of people in order with force to suppress rebels, 
or enemies, or rioters ; and afterwards with such force actually to 
suppress them ; or for a justice of peace, who has a just cause to

(а) 1 Hawk. P. C. c. 65. s. 1, 8, 9.
3 Inst. 176. 4 Blac. Com. 146.

(б) 1 Hawk. P. C. c. 65. s. 1. Three 
persons or more is the correct descrip
tion of the number of persons neces
sary to constitute a riotous meeting; 
hut it should be observed, that in 
Hawkins (c. 65. s. 2, 5, 7.) the words 
“ more than three persons” are three 
times over inserted instead of “ three 
“persons or more;” which in 5 Burn. 
■Just. Riot, S. 1. is remarked as an in
stance that, in a variety of matter, it 
is impossible for the mind of man to 
he always equally attentive. The de
scription of riot stated in the text, and 
taken from the work of Mr. Serjeant 
Hawkins, is submitted as that which

would probably be deemed most cor
rect at I he present time, it should he 
observed, however, that riot has been 
described differently by high, autho
rity. In Begin, v. Solcy and others, 11 
Mod. 116. Holi, C.J.said, “The hooks 
“ are obscure in the definition of riots. 
“ 1 take it, it is not necessary to say 
“ they assembled for that purpose, hut 
“ there must he an unlawful assembly ; 
“ and as to what act will make a riot, 
“ or trespass, such an act as will make 
“a trespass will make a riot. If a 
“ number of men assemble with arms, 
“ in terrorem populi, though no act is 
“ done, it is a riot. If three come out 
“ of an ale-house, and go armed, it is 
“ a riot,”

Of a riot.

Where the 
law authorizes 
force, an as
sembling will 
not be riotous.
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How far the 
object must be 
of a private 
nature.

As to the 
degree of 
violence or 
terror.

Of Riots.—Degree of Violence. [book ».

fear a violent resistance, to raise the posse, in order to remove a 
force in making an entry into, or detaining of, lands. Also it 
seems to be the duty of a sheriff, or other minister of justice, hav
ing the execution of the king’s writs, and being resisted in endea
vouring to execute them, to raise such a power as may effectually 
enable them to overpower any such resistance ; yet it is said not 
to be lawful for them to raise a force for the execution of a civil 
process, unless they find a resistance ; and it is certain that they 
are highly punishable for using any needless outrage or violence, (e) 

It seems to be agreed, that the injury or grievance complained 
of, and intended to be revenged or remedied by a riotous assembly, 
must relate to some private quarrel only ; as the inclosing of 
lands in which the inhabitants of a town claim a right of common, 
or gaining the possession of tenements the title whereof is in dis
pute, or such like matters relating to the interests or disputes of 
particular persons, in no way concerning the public. For the pro
ceedings of a riotous assembly on a public or general account, as 
to redress grievances, pull down all in closures, or to reform reli
gion, and also resisting the king’s forces, if sent to keep the peace, 
may amount to overt acts of high treason by levying war against 
the king, (d)

It seems to be clearly agreed, that in every riot there must be 
some such circumstances either of actual force or violence, or at 
least of an apparent tendency thereto, as are naturally apt to 
strike a terror into the people ; as the shew of armour, threatening 
speeches, or turbulent gestures ; for every such offence must be 
laid to be done in terrorem populi, (e) But it is not necessary, in 
order to constitute this crime, that personal violence should have 
been committed. (/)

Upon these principles, assemblies at wakes, or other festival 
times, or meetings for the exercise of common sports or diversions 
as bull-baiting, wrestling, and such like, are not riotous, (g) And 
upon the same ground also it seems to follow that it is possible for 
three persons or more to assemble together with an intention to 
execute a wrongful act, and also actually to perform their intended 
enterprise, without being rioters ; as if a man assemble a number 
of persons to carry away a piece of timber or other thing to which 
he claims a right, and which cannot be carried away without a 
number of persons, this will not of itself be a riot, if the number of

(c) 1 Hawk. P. C. c. 65. s. 2. 19
Vin. Abr. Riots, Sfc. (A) 4.

(d) 4 Blac. Com. 147. 1 Hawk. P.
C. c. 65. s. 6.

(el 1 Hawk. P. C. c. 65. s. 5.
(/) Per Mansfield, C. J. in Clifford 

”■ Brandon, 2 Campi). 369.
(g) 1 Hawk. P. C. c. 65. s. 5. But 

see in 2 Chit. Crini. L. 494. an indict
ment said to have been drawn in the 
year 1797, by a very eminent pleader 
for the purpose of suppressing au an
cient custom of kicking about foot
balls on a Shrove Tuesday, at Kingston- 
upon-Thames. The first count is for 
riotously kicking about a foot-ball in

the town of Kingston ; and the second, 
for a common nuisance in kicking 
about a foot-ball in the said town. 
And in Sir Anthony Ashley’s case, I 
Roll. R. 109. Coke, C. J. said, that 
the singe-players might he indicted 
for a riot and unlawful assembly : and 
see Halt. Just. c. 136. (citing Roll. R.) 
that if such players by their shews oc
casion an extraordinary and unusual 
concourse of people to see them act 
their tricks, this is an unlawful assem
bly and riot, for which they may be 
indicted and fined. 19 Vin. Abr. Rials, 

(Aj 3.



chap, xxv.] Of Riots.—Premeditation.
persons are not more than are necessary for the purpose ; and if 
there are no threatening words used, nor any other disturbance of 
the peace ; even though another man has better right to the thing 
carried away, and the act therefore is wrong and unlawful. (A) 
Much more may any person, in a peaceable manner, assemble a fit 
number of persons to do any lawful thing; as to remove any 
common nuisance, or any nuisance to his own house or land. And 
he may do this before any prejudice is received from the nuisance, 
and may also enter into another man’s ground for the purpose. 
Thus where, a man having erected a wear across a common navi
gable river, divers persons assembled with spades and other instru
ments necessary for removing it, and dug a trench in the land of 
the man who made the wear in order to turn the water and the 
better to remove it, and thus removed the nuisance, it was holden 
not to be a forcible entry nor a riot. (<)

But if there be violence and tumult, it has been generally 
holden not to make any difference, whether the act intended to be 
done by the persons assembled be of itself lawful or unlawful; 
from whence it follows that if three or more persons assist a man 
to make a forcible entry into lands to which one of them has a 
good right of entry; or if the like number, in a violent and tumul
tuous manner, join together in removing a nuisance or other thing, 
which may be lawfully done in a peaceable manner, they are as 
properly rioters as if the act intended to be done by them were 
ever so unlawful, (k) And if in removing a nuisance the persons 
assembled use any threatening words, (such as, they will do it 
though they die for it, or the like,) or in any other way behave in 
apparent disturbance of the peace, it seems to be a riot. (/)

But the violence and tumult must in some degree be pre
meditated. For if a number of persons, being met together at a 
fair, market, or any other lawful or innocent occasion, happen on 
a sudden quarrel to fall together by the ears, it seems to be agreed 
that they are not guilty of a riot, but only of a sudden affray, of 
which none are guilty but those who actually engage in it, because 
the design of their meeting was innocent and lawful, and the sub
sequent breach of the peace happened unexpectedly, without any 
previous intention, (wi) But if there be any predetermined pur
pose of acting with violence and tumult, the conduct of the 
parties may be deemed riotous. As where it was held that al
though the audience in a public theatre have a right to express
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The legality of' 
illegality of , 
the act intend
ed to be done 
not material 
if there be 
violence and 
tumult.

How far the 
violence and 
tumult must 
be premedi
tated.

(ft.) 1 Hawk. P. C. c. 65. s. 5. Reg. v. 
Soley, 11 Mod. 117. Dalt. c. 137. 5 
Burn. Just. Riot, s. 1.

(i) Dall. e. 137. 5 Burn. Riot, s. 1. 
(';) 1 Hawk. P. C. e. 65. s. 7. The 

law will not suffer persons to seek 
redress of their private grievances by 
such dangerous disturbances of the 
public peace; but the justice of the 
quarrel in which such an assembly 
roay have been engaged will he con
sidered as a great mitigation of the 
offence. And Per Cur. in 12 Mod. 
6*8. Anon., if one goes to assert his 
right with force and violence, he may

be guilty of a riot.
(?) Dalt. c. 137. 5 Burn, Just. Riot, 

s. 1. where it is said, that if there is 
cause to remove any such nuisance, 
or to do any like act, it is safest not 
to assemble any multitude of people, 
but only to send one or two persons, 
or if a greater number, yet no more 
than are needful, and only with meet 
tools, in order to remove it; and that 
such persons tend their business only, 
without disturbance of the peace, or 
threatening speeches.

(at) 1 Hawk. P. C. c. 65. s. 3.
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Though the 
parties assem 
bled in the 
first instance 
for an inno
cent purpose, 
they may af
terwards be 
guilty of a 
riot.

Any person 
taking part in 
a riot is a 
rioter; all are 
principals.

Of M'WicyM&f. [aoo* 1%,

the feelings excited at the moment by the performance, and in 
this manner to applaud or to hiss any piece which is repre
sented, or any performer who exhibits himself on the stage; yet 
if a number of persons, having come to the theatre with a pre
determined purpose of interrupting the performance, for this 
purpose make a great noise and disturbance, so as to render the 
actors entirely inaudible, though without offering personal violence 
to any individual, or doing any injury to the house, they are guilty 
of a riot, (n)

Even though the parties may have assembled for an innocent 
purpose in the first instance, yet if they afterwards, upon a dis
pute happening to arise amongst them, form themselves into 
parties, with promises of mutual assistance, and then make an 
affray, it is said that they are guilty of a riot, because upon their 
confederating together with an intention to break the peace, they 
may as properly be said to be assembled together for that pur
pose from the time of such confederacy, as if their first coming- 
had been on such a design ; and it seems to be clear that if, in an 
assembly of persons met together on any lawful occasion what
soever, a sudden proposal should be started of going together in a 
body to pull down a house, or inclosure, or to do any other act 
of violence, to the disturbance of the public peace, and such mo
tion be agreed to, and executed accordingly, the persons con
cerned cannot but be rioters; because their associating them
selves together, for such a new purpose, is in no way extenuated 
by their having met at first upon another, (o)

_ If any person, seeing others actually engaged in a riot, joins 
himself to them and assists them therein, he is as much a rioter as 
if he had at first assembled with them for the same purpose, inas
much as he has no pretence that he came innocently into the 
company, but appears to have joined himself to them with an 
intention of seconding them in the execution of their unlawful 
enterprise: and it would be endless, as well as superfluous to 
examine whether every particular person engaged in a riot were 
in truth one of the first assembly, or actually had a previous 
knowledge of the design, (p) And the law is that if any person 
encourages, or promotes, or takes part in riots, whether by words, 
signs, or gestures, or by wearing the badge or ensign of the 
rioters, he is himself to be considered a rioter; for in this case all 
are principals, (q) It has been ruled, however, that if three or 
more, being lawfully assembled, quarrel, and the party fall on one 
of their own company, this is no riot; but that if it be on a 
stranger, the very moment the quarrel begins, they begin to be an 
unlawful assembly, and their concurrence is evidence of an evil 
intention in them that concur, so that it is a riot in them that act, 
and in no more. (?•) The inciting persons to assemble in a riotous 
manner appears also to have been considered as an indictable 
offence, (s)

(») Clifford v. Brandon, 2 Camnb. 
358.

(«) 1 Hawk. P. C. c. 65. s. 3.
(p) Id. ibid.
(?) By Mansfield, C. J. in Clifford v. 

Brandon, 2 Campb. 370. And see Rex

v. Royce, 4 Burr. 2073. and the se
cond and third resolutions in the Sis- 
singhurst house case, 1 Hale 463.

(r) 19 Vin. Ah. Riots, tyc. (A) 15. 
Reg. e. Ellis, 2 Salk. 595.

(*) See a precedent, Cro. Gire. Comp-



chap, xxv.] Of Riots.—Pulling down Churches, %c.

Concerning some acts done in a tumultuous and riotous manner, 
especial provision is made by particular statutes.

By the 1 Geo. 1. st. 2. c. 5. s. 4. " if any persons unlawfully,
“ riotously, and tumultuously, assembled together, to the dia
te turbance of the public peace, shall unlawfully and with force

demolish or pull down, or begin to demolish or pull down, any 
" church or chapel, or any building for religious worship, cer- 
cc tided and registered (according to the 1 W. & M. sees. 1. c. 18.)
“ or any dwelling-house, barn, stable, or other outhouse, that 
“ then every such demolishing, or pulling down, or beginning to 
“ demolish, or pull down, shall be adjudged felony without benefit 
“ of clergy, and the offenders therein shall be adjudged felons, 
“ and shall suffer death, as in case of felony, without benefit of 
“ clergy.” (/) Principals in the second degree are within this 
statute ; and where a jury found by a special verdict that the de
fendant was present at a riot, and encouraged and abetted the 
rioters in beginning to demolish and pull down a dwelling house, 
by shouting and using expressions to incite them, it was held 
that he was a principal in the second degree, and as such ousted 
of his clergy, though he did no act himself, (m) By the eighth 
section of this statute. no person is to be prosecuted, by virtue 
of the act, for any7 offence committed contrary to it, unless the 
prosecution be commenced within twelve months after the offence
committed. .

The 9 Geo. 3. c. 29. s. 1. reciting the fourth section of the 
1 Geo. 1. st. 2. c. 5. and that doubts had arisen whether it ex
tended to the pulling down and demolishing of mills, enacts, 
“ that if any person or persons unlawfully, riotously, and tumul
et tuously, assembled together, to the disturbance of the public 
“ peace, shall unlawfully and with force demolish or pull down, 
“ or begin to demolish or pull down, any wind-saw mill, or other 
“ wind-mill, or any water-mill, or other mill, which shall have 
“ been or shall be erected, or any of the works thereto re- 
<c spectively belonging; that then every such demolishing oi 
e: pulling down, or beginning to demolish or pull down, shall be 
“ adjudged felony without benefit of clergy, and the offenders 
“ therein shall be adjudged felons, and shall suffer death as. in 
£c case of felony, without benefit of clergy.” The fourth section 
provides, that no person shall be prosecuted by virtue of the act
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Statutes.

1 G. I. st.2. 
c. 5. s. 4. 
Rioters pull
ing down, &c. 
churches, 
houses, &c. 
guilty of 
felony with
out clergy.

9 G. 3. c. 29. 
s. 1. Rioters 
pulling down, 
&c. mills, 
guilty ot fe
lony without 
clergy.

430. (8th ed.) the 1st count of which 
is for inciting persons to assemble, 
and that in consequence of such in
citement they did so; and the second 
count states the inciting, and omits 
the assembling in consequence of it. 
See a similar precedent in 2 Chit. 
Grim. L. 506. and the principles stated, 
ante, p. 44, el sequ.

(t) The sixth section of this statute 
makes provision for recovery of da
mages done to any church, &c. by 
action against the inhabitants of the 
hundred, or in some cases against the 
inhabitants of a city ; and section 11. 
provides for the recovery of such da- 

1

mages in Scotland. Most of the cases 
upon this subject are collected in 2 
Saund. 377 a. et seq. Further provi
sions also were made as to particular 
kinds of property, as mills, engines, 
&c. by 41 G. 3. c. 24. 52 G. 3. c. 130. 
s. 2. 56 G. 3. c. 125. and generally by 
57 G. 3. c. 19. s. 38. And a recent 
statute provides a shorter and more 
summary mode of proceeding than an 
action in cases where the damage al
leged to have been sustained does not 
exceed 307. See 3 G. 4. c. 33. ; and see 
as to Ireland, 4 G. 4. c. 73.

(«) Rex v. Boyce, 4 Burr. 2073. 
And see ante, 22, cl seq.
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33 G. 3. c. 67. 
s. 1. Seamen, 
&c. riotously 
assembled who 
shall forcibly 
prevent the 
loading, &c. 
of any vessels, 
&c. to be 
committed to 
prison.

52 G. 3. c. 130. 
Rioters pull
ing down, &c. 
buildings, 
engines, &c. 
used in trades 
or manufacto
ries, guilty of 
felony with
out clergy.

oj Riots.—Pulling down Buildings, 4'c. [book, h,

for any offence committed contrary to it, unless such prosecution 
be commenced within eighteen months after the offence com
mitted. («)

The 33 Geo. 3. c. 67. s. 1. reciting that seamen, keelmen, &c, 
ha,d of late assembled themselves in great numbers, and had com
mitted many acts of violence ; and that such practices, if con
tinued, might occasion great loss and damage to individuals, and. 
injure the trade and navigation of the kingdom, enacts, “ that if 

, any seamen, keelmen, casters, ship-carpenters, or other per - 
“ sons, riotously assembled together to the number of three or 
“ more, shall unlawfully and with force prevent, hinder, or ob- 
“ struct, the loading or unloading, or the sailing or navigating, of 
“ any ship, keel, or other vessel, or shall unlawfully and with 
“ force board any ship, keel, or other vessel, with intent to 
“ prevent, hinder, or obstruct, the loading or unloading, or the 
" sailing or navigating of such ship, keel, or other vessel every 
"seaman, keelman, caster, ship-carpenter, and other person/'
( emg lawfully convicted of any of the offences aforesaid upon 
any indictment found in any court of oyer and terminer, or 
geneiai oi quarter sessions of the peace for the county, division, 
district, Sec. wherein the offence was committed) shall be com
mitted either to the common gaol or to the house of correction 
lor the same county, &c. there to continue and to be kept to hard 
laoour for any term not exceeding twelve calendar months, nor 
less than six calendar months. The fourth section provides, that 
the acu shall not extend to any act, deed, &c. done in the service 
or by the authority of his Majesty. The seventh section enacts, 
that offences committed on the high seas shall be triable in any 
session of oyer and terminer, &c. for the trial of offences com
mitted on the high seas within the jurisdiction of the Admiralty. 
And by the eighth section it is provided, that no person shall be 
prosecuted by virtue of the act for any of the offences therein 
mentioned, unless such prosecution be commenced within twelve 
calendar months after the offence committed, (tv)

The 52 Geo. 3. c. ISO., reciting the 1 Geo. 1. st. 2. c. 5., and 
the 9 Geo. 3. c. 29. and several other acts, and stating that it was 
expedient and necessary that more effectual provisions should be 
made for the protection of property not within thé provisions of 
the said acts, makes the burning certain buildings, &c. used for 
manufactories a capital offence ; and then enacts,—“ That if any 

person or persons unlawfully, riotously, and tumultuously, as
sembled together in disturbance of the public peace, shall un
lawfully and with force demolish or pull down, or begin to de- 

“ molish or pull down, any erection and building, or engine, which 
“ shall be used or employed in the carrying on or conducting of 
“ any trade or manufactory, or any branch or department of any 
“ Ll)ade or manufactory of goods, wares, or merchandize, of any 
“ hind or description whatsoever, or in which any goods, wares,
“ or merchandize, shall be warehoused or deposited ; that then

(a) As to the indemnification of per-
sow, injured by such destruction of .......................... ... .. .....
milis, &.c. see 41 G. 3. c. 24.; and where temporary, bat was made perpetuai 
the damages are under 30/. the 3 G. 4. by 41 Geo. 3. c 19.

c. 33.
(w) This statute was at first only



56 G. 3. c. 125. 
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bridges, build
ings, &<:. be
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felony without 
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CHAP, xxv.] Of Riots.—Pulling clown Buildings, &;c.
" every such demolishing or pulling down, or beginning to demo- 
« lish dr pull down, shall be adjudged felony, without beneht of 
« clerpy, and the offenders therein shall be adjudged felons, and 
« shall' suffer death as in cases of felony, without beneht of

The'56 Geo. 3. c. 125. reciting the 1 Geo. 1. st. 1. c. 5., the 
9 Geo. 3. c. 29., and the 52 Geo. 3. c. 130., and that it was expe- 
dient and necessary that more effectual provisions should be made 
for the protection of property not within the provisions of those 
acts', enacts,—“ That if any person or persons unlawfully, not- 
“ ously, and tumultuously assembled together in disturbance o 
" the public peace, shall unlawfully and with force aemohsh, pull 
“ down, destroy or damage, or begin to demolish, pull down, m 
" stroy or damage, any hre engine, or other engine, erected, or to 
<c be erected, for making, sinking, or working collieries, coal- 
“ mines, or other mines, or any bridge, waggon-way, or trunk,
“ erected or made, or to be erected or made, for conveying coals 
“ or other minerals from any colliery, coal-mine, or other mine,
“ to any place, or for shipping the same, or any staith or other 
<c erection or building for depositing coals or other minerals, or 
“ used in the management or conducting of the business of any 
“ such colliery, coal-mine, or other mine, whether the same en- 
“ gines, bridges, waggon-ways, trunks, staiths, erections, and 
“ other buildings or works, shall be respectively completed and 
« finished, or only begun to be set up, made and erected, that then 
« every such demolishing, pulling down, destroying and damag- 
“ in g or beginning to demolish, pull down, destroy and damage,
« shall be adjudged felony, without benefit of clergy ; and the 
“ offenders therein shall be adjudged felons, and shall suffer death
" as in case of felony, without benefit of clergy."(y)

Women are punishable as rioters : but infants under the age or
discretion are not.(2) „ 1 .

IL By some books the notion of a tout is confined to such Of a rout, 
assemblies only as are occasioned by some grievance common to 
all the company ; as the enclosure of land in which they all claim 
a right of common, &c. But, according to the general opinion, it 
seems to be a disturbance of the peace by persons assembling to-

353

(x) The third section enacts, that 
persons injured by such demolishing, 
&c. may recover the value or damage 
in the same manner as is provided by 
the 1 Geo. 1. st. 2. c. 5. in respect of 
the buildings mentioned in that act. 
And see now where the damages are 
under 30/., the 3 Geo. 4. c. 33. The 
fourth section provides as to some of 
the proceedings necessary to entitle a 
person to recovery, a notice within 
two days after the damage, an exa
mination on oath, within four days 
after the notice, as to the persons who 
committed the fact being known, and 
a recognizance to prosecute if the of
fenders are known. And there is a 
proviso also, that the action against

the hundred shall he brought within a 
year after the offence committed.

(y) The second and third sections 
provide as to the recovery of the value 
of property destroyed, and as to the 
proceedings for such purpose, in a 
manner nearly similar to the third and 
fourth sections of the 52 Geo. 3. c. 130. 
See ante, note (x). And see now where 
the damages are under 30/., the 3 Geo. 
4. c. 33.

(z) 1 Hawk. P. C. c. 65. s. 14. Ante, 
2, et seq- and !7. Bulan infant above 
the age of discretion is punishable ; 
and, though under the age of eighteen, 
need not appear by guardian, but may 
appear by attorney. Regin. v.Tanner, 
g Lord Ray m. 1284.



^54 Of Unlawful Assemblies. [book 11.

gather with an intention to do a thing, which, if it he executed, 
will make them rioters, and actually making a motion towards the 
execution of their purpose. In fact, it generally agrees in all the 
particulars with a riot, except only in this, that it may be a com
plete offence without the execution of the intended enterprize. (a) 
And it seems, by the recitals in several statutes, that if people 
assemble themselves, and afterwards proceed, ride, go forth, or 
move by instigation of one or several conducting them, this is a 
rout ; inasmuch as they move and proceed in rout and number.(b) 

2semblylawful . II1-. An unlawful assembly, according to the common opinion, 
is a disturbance of the peace by persons barely assembling toge
ther with an intention to do a thing which, if it were executed 
would make them rioters, but neither actually executing it nor 
making a motion towards its execution. Mr. Serjeant Hawkins 
however, thinks this much too narrow an opinion ; and that any 
meeting of great numbers of people with such circumstances of 
terror as cannot but endanger the public peace, and raise fears 
and jealousies among the King’s subjects, seems properly to be 
called an unlawful assembly. As where great numbers complain
ing of a common grievance meet together, armed in a warlike 
manner, in order to consult together concerning the most proper 
means for the recovery of their interests : for no one can foresee 
what may be the event of such an assembly, (c) So in recent 
cases it has been ruled that an assembly of great numbers of per- 
sons, which from its general appearance and accompanying cir
cumstances is calculated to excite terror, alarm, and consterna
tion, is generally criminal and unlawful, [y) And all persons who 
join an assembly of this kind, disregarding its probable effect and 
the alarm and consternation which are likely to ensue, and all 
who give countenance and support to it, are criminal parties. (%) 

An assembly of a man’s friends for the defence of his person 
against those who threaten to beat him if he go to such a market 
&c. is unlawful ; for he who is in fear of such insults must pro
vide for his safety by demanding the surety of the peace against 
the persons by whom he is threatened ; and not make use of such 
violent methods, which cannot but be attended with the danger 
of raising tumults and disorders to the disturbance of the public 
peace. But an assembly of a man’s friends in his own house, for 
the defence of the possession of it against such as threaten to 
make an unlawful entry, or for the defence of his person against 
such as threaten to beat him in his house, is indulged by law; for 
a, man s house is looked upon as his castle, {d) He is not, how-

fa) 1 Hawk. P. C. c. 65. s. 8. 3 Inst. 176.
(b) 19 Vin. Ahr. Riots, &c. (A) 2., re- (y) Per Bayley, J., in Rex v. Hunt

ferring to 18 Ed. 3. c. 1., 13 Hen. 4. and others, Eorfc Spring Assizes, 1820 ; 
c-ult., & 2 Hen. 5. c. 8. and per Holroyd, J., in Bedford v.

(c) 1 Hawk. P. C. c. 65. s 9. There Birley, Lancaster Spring Assizes, 1822, 
may he an unlawful assembly if the 3 Stark. C. 76.
people assemble themselves together (z) Per Holroyd, J., ibid. 
for an ill purpose contra pacem, (d) 1 Hawk. P. C. c. 65. s. 9, 10.
though they do nothing, Br. Riots, pi. 19 Tin. Ahr. Riots, &c. (A) 5, 6. And 
•4. Lord Coke speaks of an unlawful by Holt, C. J., in Begin, v. Soley, 11 
assembly as being when three or more Mod. 116., though a mail may ride 
■assemble themselves together to com- with arms, yet he cannot take two with 
mit a riot or rout, and do not do it. him to defend himself, even though
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ever, to arm himself and assemble his friends in defence of his 
close.(e)

The conspiring of several persons to meet together for the pur
pose of disturbing the peace and tranquillity of the realm, of 
exciting discontent and disaffection, and of exciting the King’s 
subjects to hatred of the Government and constitution, may be 
prosecuted by an indictment for a conspiracy.(/)

Unlawful assemblies and seditious meetings having in many in- Statutes, 
stances appeared to threaten the public tranquillity and the security 
of the Government, several statutes have been passed foi the pur
pose of their more immediate and effectual suppression.

The 1 Geo. 1. st. 2. c. 5. s. 1., reciting that many rebellions i Geo. i. at. 2. 
riots and tumults had been in divers parts of the kingdom,. to the Twelve per_ 
disturbance of the public peace and the endangering of lus Ma- S0lls or more 
jesty’s person and government, and that the punishments provided unkwfullyj- 
by "the laws then in being were not adequate to such heinous not dispersing- 
offences ; for the preventing and suppressing such. riots and after being 
tumults, and for the more speedy and effectual punishing the by
offenders, enacts “ that if any persons to the number of tivelve or ™ce jj"18pr0cia- 
“ more, being unlawfully, riotously, and tumultuously assembled motion ; to be 
“ together, to the disturbance of the public peace, and being re- 
“ quired or commanded by any one or more justice or justices of death without 
“ the peace, or by the sheriff of the county, or his under-sheriff, beoefit of 
“ or by the mayor, bailiff or bailiffs, or other head officer, or jus- clergy.
“ tice of the peace of any city or town corporate, where such 
“ assembly shall be, by proclamation to be made in the King s 
“ name, in the form hereinafter directed, to disperse themselves,
“ and peaceably to depart to their habitations or to their lawful bu- 
“ siness, shall, to the number of twelve or more (notwithstanding 
“ such proclamation made) unlawfully, riotously, and tumultuously 
“ remain or continue together by the space of one hour after such 
“ command or request made by proclamation, that then such con- 
“ tinning together to the number of twelve or more, after such 
“ command or request made by proclamation, shall be adjudged 
“ felony without benefit of clergy, and the offenders therein shall 
“ be adjudged felons, and shall suffer death as in case of felony 
“ without benefit of clergy.”

The second section of the statute gives the form of the proda- l Geo. n st 2. 
toation, and enacts, that the justice of the peace or other person v;jea as t0 the 
authorized by the act to make the proclamation shall, among the form of the 
said rioters, or as near to them as he can safely come, with a oud ^e^,"nant”n;’n 
voice command, or cause to be commanded, silence to be while wMeh it shaU 
proclamation is making, and after that shall openly and with loud be made, 
voice make, or cause to be made, proclamation in these words, or 
like in effect :—“ Our sovereign lord the King" chargeth and com- 
“ mandeth all persons, being assembled, immediately to disperse 
“ themselves, and peaceably to depart to their habitations, or to 
“ their lawful business, upon the pains contained in the act made 
" in the first year of king George, for preventing tumults and
his life is threatened; for he is in the of Bangor, Shrewsbury Summer Ass. 
protection of the law, which is suffi- 1706.
cient for his defence. (/) Rex v. Hunt and others, 3 15. or

(fi) By Heath, J., Rex ». the Bishop A. 566.
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1 Geo. 1. st. 2. 
c. 5. s. 3. Per
sons so assem
bled, and not 
dispersing 
within auhour, 
to be seized 
and taken be
fore a justice.

And if they 
make resist
ance, the per
sons killing 
them, &c. are 
indemnified.

1 Geo. 1. st. .2. 
c. 5. s. 5. Pre
venting such 
proclamation 
from being 
made, felony 
withoutclergy.

And persons 
so assembled 
where the pro
clamation is 
hindered, and 
not dispersing 
within anhour, 
felons without 
clergy.

Prosecutions 
to be com
menced in 
twelvemonths.

riotous assemblies. God save the King.” And every justice, 
sheriff, &c. within the limits of their respective jurisdictions are 
authorized and required, on notice or knowledge of any such 
unlawful assembly of twelve or more persons, to resort to the 
place, and there to make or cause such proclamation to be made.

The third section enacts that if the persons so unlawfully, riot
ously and tumultuously assembled, or twelve or more of them, 
after such proclamation, shall continue together and not disperse 
themselves within one hour, that it shall be lawful for every jus
tice, sheriff, or under-sheriff of the county where such assembly 
shall be, and for every constable or other peace-officer within such 
county, and for every mayor, justice, sheriff, bailiff, and other 
head officer, constable, and other peace officer of any city or town 
where such assembly shall be, and for such other persons as shall 
be commanded to be assisting unto any such justice, sheriff, or 
under-sheriff, mayor, bailiff, or other head-officer (who are thereby 
authorized to command all his Majesty’s subjects of age and ability 
to be assisting to them therein) to seize and apprehend such per
sons so unlawfully, riotously, and tumultuously continuing toge
ther after proclamation made ; and they are thereby required so 
to do. And that they shall carry the person so apprehended before 
one or more of his Majesty’s justices of the peace of the county 
or place where such persons shall he so apprehended, in order to 
their being proceeded against according to law. And the section 
also enacts that if any of the persons so assembled shall happen to 
be killed, maimed, or hurt, in the dispersing, seizing, or apprehend
ing them, or in the endeavour to do so, by reason of their resisting, 
then every such justice, &c. constable, or other peace-officer, and all 
persons being aiding and assisting to them, shall be free, discharged, 
and indemnified concerning such killing, maiming, or hurting.

ihe fifth section provides, “ That if any person or persons do 
“ °[ shall, with force and arms, wilfully and knowingly oppose’
‘ obstruct, or in any manner wilfully and knowingly let’ hinder or 
‘ hurt> any person or persons that shall begin to proclaim, or’o-o 

‘ to proclaim, according to the proclamation hereby directed to be 
“ made, whereby such proclamation shall not be made, that then 
“ evei7 such opposing, obstructing, letting, hindering, or hurting, 
“ such person or persons, so beginning or going to make such 

c proclamation as aforesaid, shall be adjudged felony without be- 
(( Befit of clergy ; and the offenders therein shall be adjudged 
(( felons, and shall suffer death as in case of felony, without benefit 

of clergy ; and that also every such person or persons being so 
ce unlawfully, riotously, and tumultuously assembled, to the num- 
“ fier of twelve, as aforesaid, or more, to whom proclamation 
“ should or ought to have been made, if the same had not been 
“ hindered, as aforesaid, shall likewise, in case they or any of 
e, them, to the number of twelve or more, shall continue together, 
ti |a!u[nc)t disperse themselves within one hour after such let or 

' hindrance so made, having knowledge of such let or hindrance 
... 80 shall be adjudged felons, and shall suffer death as in

case or felony, without benefit of clergy.”
By the eighth section of the act, it is provided that no person 

shall be prosecuted by virtue of the act for any offence committed
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contrary to it, unless the prosecution be commenced within twelve 
months after the offence committed. (/)

By the 39 Geo. 3. c. /9. s. 1. reciting that divers societies had 
been instituted in this kingdom and in Ireland, of a new and dan
gerous nature, inconsistent with public tranquillity, and with the 
existence of regular government ; particularly certain societies 
calling themselves “ Societies of United Englishmen, United 

Scotsmen, United Britons, United Irishmen, and The London 
“ Corresponding Society,” and that it was expedient and neces
sary that all such societies, and all societies of the like nature, 
should be utterly suppressed and prohibited, as unlawful combina
tions and confederacies, highly dangerous to the peace and tran
quillity of these kingdoms, and to the constitution of the govern
ment thereof, as by law established, it is enacted, “ That all the 

said societies of United Englishmen, United Scotsmen, United 
Irishmen, and United Britons, and the said society commonly 

"c called the London Corresponding Society, and all other societies 
“ called Corresponding Societies, of any other city, town, or place, 
“ shall be, and the same are hereby utterly suppressed and pro

hibited, as being unlawful combinations and confederacies 
against the government of our sovereign lord the King, and 

“ against the peace and security of his Majesty’s liege subjects.”
The second section of the statute enacts, that the said societies, 

and every other society then established, or hereafter to be es
tablished, the members whereof shall, according to the rules thereof, 
or to any provision or agreement for that purpose, be required or 
admitted to take any oath or engagement which shall be an unlaw
ful oath or engagement, within the intent or meaning of the 3/ G. 
3. c. 123. (g) or to take any oath not required or authorized by 
law ; and every society the members whereof, or any of them, 
shall take, or in any manner bind themselves by any such oath or 
engagement, on becoming, or in consequence of being members of 
such society : and every society, the members whereof shall take, 
subscribe, or assent to any test or declaration not required by law, 
or not authorised in manner hereinafter mentioned ; and every so
ciety of which the names of the members, or of any of them, shall 
be kept secret from the society at large, or which shall have any 
committee, or select body so chosen or appointed, that the mem
bers constituting the same shall not. be known by the society at 
large, to be members of such committee, or select body ; or which 
shall have any president, &c. or other officer, so chosen and ap
pointed, that the election or appointment shall not be known to the 
society at large, or of which the names of all the members, and of 
all committees or select bodies of members, and of all presidents, 
etc., shall not be entered in a book to be kept for that purpose, and 
open to the inspection of all the members ; and every society which 
shall be composed of different divisions or branches, or of different

and that offenders in Scotland shall

39 G. 3. c 79. 
s. 1. Certain 
societies are 
suppressed.

39 G. 3. c, 79. 
s. 2. Societies, 
the members 
of which shall 
take unlawful 
oaths or en
gagements,
&c. or where 
the names of 
some of the 
members or 
of persons 
forming com
mittees, &c. 
shall he kept 
secret, or 
where there 
are divisions, 
or branch so
cieties, are to 
be deemed 
unlawful 
combinations 
and con
federacies.

■ !■/) For the section of the act re
nting to the demolishing or pulling 
own churches, chapels, houses, &c. 

>>y rioters, see ante, 251. The ninth 
i’ur o" of the act enacts, that she- 
rnts, &c. in Scotland, shall have the 
same power for putting the act in 
execution as justices, &c. have here :

VOL. I.

suffer death, and confiscation of move
ables. This statute is commonly called 
the Riot Act ; and is required by s 7, 
to be openly read at every quarter- 
session, and at every leet or law (Jay. 

(g) Ante, p. 129, et sept.
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parts, acting in any manner separately or distinct from each other, 
or of which any part shall have any separate or distinct president, 
&c. or other officer, elected or appointed by, or for such part, or to 
act as an officer for such part ; shall be deemed and taken to be un
lawful combinations and confederacies. (A) And further, that every 
person who shall directly or indirectly maintain correspondence or 
intercourse with any such society, or with any division, branch, 
committee, or other select body, president, &c. or other officer, or 
member thereof as such, or who shall by contribution of money, or 
otherwise, aid, abet, or support such society, or any members or 
officers thereof, as such, shall be deemed guilty of an unlawful 
combination and confederacy.

There is a provision, that the act shall not extend to declarations 
approved by two justices, and registered with the clerk of the 
peace ; but that such approbation shall only remain valid till the 
next general session, unless the same shall be confirmed by the 
major part of the justices at such general session, (i) And it is 
also enacted, that it shall not extend to the meetings of societies, 
or lodges of Freemasons, which, before the passing of the act, had 
been usually held, under the denomination of “ Lodges of Free- 
“ masons,” and in conformity to the rules prevailing among such 
societies ; (k) provided that there be a certificate of two oi the 
members upon oath, that such society or lodge had been usually 
held under such denomination, and in conformity to such rules.; 
the certificate duly attested, &c. being, within two months after 
the passing of the act, deposited with the clerk of the peace, with 
whom also the name or denomination of the society or lodge, and 
the usual place and time of meeting, and the names and descrip
tions of the members, are to be registered yearly. (/) The clerk 
of the peace is required to enrol such certificate and registry, and 
to lay the same once in every year before the general session of 
the justices ; and the justices may upon complaint, upon oath, that 
the continuance of the meetings of any such lodge or society is 
likely to be injurious to the public peace and good order, direct 
them to be discontinued ; and any such meeting, held notwith
standing such order or discontinuance, and before the same shall, 
by the like authority, be revoked, shall be deemed an unlawful 
combination and confederacy under the provisions of the act. (m)

The eighth section of the statute enacts, “ That every person 
“ who, at any time after the passing of this act, shall, in breach 
“ of the provisions thereof, be guilty of any such unlawful com- 
“ bination and confederacy as in this act is described, shall and 
<£ may be proceeded against for such offence in a summary way,. 
“ either before one or more justice or justices of the peace for the 
“ county, stewartry, riding, division, city, town, or place, where 
“ such persons shall happen to be, or by indictment to be pre- 
“ ferred in the county, riding, division, city, town, or place, in 
“ England, wherein such offence shall be committed, or by in-

{/() By the 59 Geo. 3. c. 19. s 27. 
this enactment is not to extend to 
meetings of Quakers, or to any meet
ing or society for purposes of a reli
gious or charitable nature only, and 
in which no other matter shall be dis- 

1

cussed.
(«) 39 Geo. 3. c. 79. s. 3.
(k) Id. sect. .5.
(l) Id. sect, 6.
(m) Id. sect. 7.
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y dictaient in the court of justiciary, or in any of the circuit 
“ courts in Scotland, if the offence shall be committed in Scot- 
“ land ; and every person being convicted of any such offence, on 
“the oath of one or more credible witness or witnesses, by such 
“ justice or justices as aforesaid, shall be by him or them com- 
“ mitted to the common gaol, or house of correction, for such 
<c county, &c. there to remain without bail or mainprize, for the 
“ term of three calendar months ; or shall be by such justice or 
“ justices adjudged to forfeit and pay the sum of twenty pounds, 
“ as to such justice or justices shall seem meet ; and in case such 
“ sum of money shall not be forthwith paid into the hands of such 
“ justice or justices, he or they shall, by warrant under his or their 

hand and seal, or hands and seals, cause the same to be levied 
“ by distress and sale of the offender’s goods and chattels, together 
“ with all cdsts and charges attending such distress and sale ; and, 
“ f°r want of sufficient distress, shall commit such offender to the 
“ common gaol or house of correction of such county, &c. for any 

time not exceeding three calendar months ; and every person 
convicted of any such offence, upon indictment by due course of 
law, shall and may be transported for the term of seven years, 

“ in the manner provided by law for transportation of offenders ; 
“ or imprisoned for any time not exceeding two years, as the 
“ court before whom such offender shall he tried shall think fit ;

and every such offender, who shall be ordered to be transported, 
“ shall be subject and liable to all laws concerning offenders or- 

dered to be transported.”
But the justice or justices, "before whom any person shall be 

convicted of any unlawful combination or confederacy, may miti
gate the punishment, so as it be not thereby reduced to less than 
one-third of the punishment by the act directed to be inflicted, 
whether by imprisonment or fine, (n) And it is provided, that 
any person who shall be convicted or acquitted by any justice, 
Upon a summary prosecution, shall not afterwards be prosecuted 
by indictment, or otherwise, for the same offence ; and in like 
manner that any person convicted, or acquitted, upon an indict
ment, shall not afterwards be prosecuted before any justice in a 
summary way. (oj But the act is not to extend to prevent any 
Prosecution by indictment or otherwise, for any thing which shall 
be an offence within the intent and meaning of the act, and which 
might have been so prosecuted if the act had not been made, 
unless the offender shall have been prosecuted for such offence 
under the act, and convicted or acquitted of such offence. ( p)

The statute 69 G. 3. and 1 G 4. c. 1. reciting that in some parts 
°f the United Kingdom men clandestinely and unlawfully as
sembled had practised military training and exercise, to the great 
error and alarm of his majesty’s peaceable and loyal subjects, 

mid to the danger of the public peace, enacts, “ That all meetings 
cc assemblies of persons for the purpose of training or drilling 
fc hemselves, or of being trained or drilled to the use°of arms, or 
« or tll(r purpose of practising military exercise, movements, or 
cc fTmutions, without any lawful authority from his majesty, or 

ie lieutenant, or two justices of the peace of any county or
(") SB Geo. 3. c. 
v*) Id. sect. io.

s 2
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• 79. S. 9. (p) 39 Geo. 3. c. 79. s. 11.
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“ riding, or of any stewartry, by commission or otherwise, for so 
“ doing, shall be, and the same are hereby prohibited as danger- 
“ ous to the peace and security of his majesty’s liege subjects, and 
“ °f his government ; and every person who shall be present at, 
“ or attend any such meeting or assembly for the purpose of tram
ming and drilling any other person or persons, to the use of arms, 
“ or the practice of military exercise, movements, or evolutions, 
“ or who shall train or drill any other person or persons to the use 
“ of arms, or the practice of military exercise, movements, or évolu
erions, or who shall aid or assist therein, being legally convicted 
“ thereof, shall be liable to be transported for any term not ex- 
“ ceeding seven years, or to be punished by imprisonment, not 
“ exceeding two years, at the discretion of the court in which such 
“ conviction shall be had ; and every person who shall attend or 
“ be present at any such meeting or assembly as aforesaid, for the 
“ purpose of being, or who shall at any such meeting or assembly 
“ de trained or drilled to the use of arms, or the practice of mili- 
“ tary exercise, movements, or evolutions, being legally convicted 
“ thereof, shall be liable to be punished by fine and imprisonment, 
“ n°t exceeding two years, at the discretion of the court in which 
“ such conviction shall be had.” (a)

A statute, 5/ Geo. 3. c. 19. and a more recent statute 60 
Geo. 3. & 1 Geo. 4. c. 6. contained many enactments relating to 
assemblies of persons, collected for the purpose, or under the pre
text of deliberating on public grievances, and of agreeing on peti
tions and addresses to the throne, or to the houses of parliament ; 
which were only temporary enactments, and appear to have now 
expired.

But the statute 57 Geo. 3. c. 19. contains also several enact
ments relating to meetings and assemblies of persons which are 
not of a limited duration.

The twenty-third section, reciting, that it is highly inexpedient 
that public meetings or assemblies should be held near the houses 
of Parliament, or near the courts of justice in Westminster Hall, 
on certain days ; enacts, that it shall not be lawful for any person 
to convene, or to give any notice for convening, any meeting con
sisting of more than fifty persons, or for any number of persons 

. exceeding fifty to meet in any street, square, or open place, in the 
city or liberties of Westminster, or county of Middlesex, within 
the distance of a mile from the gate of Westminster Hail, (except 
-such parts of the parish of St. Paul’s, Covent Garden, as are 
within such distance) for the purpose of considering of or pre
paring any petition, &c. for alteration of matters in church or 
state, on any day on which the two houses, or either house of 
Parliament, shall meet and sit, nor on any day on which the 
courts shall sit in Westminster Hall. And that if any meeting or 
assembly for such purposes shall be assembled or holden on such 
day, it shall be deemed an -unlawful assembli/. But there is a

(a) The second section of the act six months. And by sect. 7. prosecti- 
-provides for the dispersion of persons tions for offences against the provi
so .assembled, or for their detention sinus of the act must he commenced 
and giving bail. By sect. 5 & 6. ae- within six months after the offence 
.lions for .any thing done in pursuance committed, 
jof the act must be commenced within
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provision that the enactment shall not apply to any meeting for 
the election of members of Parliament, or to persons attending 
upon the business of either house of Parliament, or any of the said 
courts.

The twenty-fourth section recites, that divers societies and 
clubs had been instituted in the metropolis, and in various parts of 
the kingdom, of a dangerous nature and tendency, inconsistent 
with the public tranquillity and the existence of the established 
government, laws, and constitution, of the kingdom; and that the 
members of many such societies or clubs had taken unlawful 
oaths and engagements of fidelity and secrecy, and had taken or 
subscribed or assented to illegal tests and declarations ; and that 
many of these societies or clubs appointed or employed commit
tees, delegates, &c. to confer or correspond with other societies or 
clubs, and to induce other persons to become members ; and by 
such means maintained an influence over large bodies of men, and 
deluded many ignorant and unwary persons into the commission 
of acts highly criminal : and recites also, that certain societies or 
clubs, calling themselves Spenceans, or Spencean Philanthropists, 
professed for their object the confiscation and division of the land, 
and the extinction of the funded property of the kingdom ; and 
that it was expedient and necessary that they should be utterly 
suppressed and prohibited as unlawful combinations and confede
racies highly dangerous to the peace and tranquillity. of the king
dom, and to the constitution of its government. And then it 
enacts, “ That all societies or clubs calling themselves Spenceans, 
“ or Spencean Philanthropists, and all other societies or clubs, by 
“ whatever name or description the same are called or known, 
“ who hold and profess, or who shall hold and profess, the same 
“ objects and doctrines, shall be, and the same are hereby utterly 
“ suppressed and prohibited, as being unlawful combinations and 
“ confederacies against the government of our sovereign lord the 
“ king, and against the peace and security of his Majesty's. lieve 
" subjects." ' G
(( i he twenty-fifth section enacts, “ That all and every the said 
(£ societies or clubs, and also all and every other society or club 

now established, or hereafter to be established, the members 
“ whereof shall be required or admitted to take any. oath or en- 

gageaient which shall be an unlawful engagement within the 
‘‘ meaning of the 3/ Geo. 3. c. 123. (r/j or within the meaning of 
c‘ the 52 Geo. 3. c. 104. (e) or to take any oath not required or 
(( authorized by law ; and every society or club, the members 
<( whereof, or any of them, shall take or in any manner bind them,- 
C( selves by any such oath or engagement, on becoming, or in order 
(c to become, or in consequence of being a member or members of 
(c such society or club ; and every society or club, the members or 
<c any member whereof shall be required or admitted to take, sub- 
(e *cribe, or assent to, or shall take, subscribe, or assent to, any 
cc test °r declaration not required or authorized by law, in what- 
ic ev®r manner or form such taking or assenting shall be performed, 
<( whether by words, signs, or otherwise, either on becoming Or in 

orcier to become, or in consequence of being a member or mem- 
(d) Ante, 129. (?) Ante, 130.,

57 Geo. 3. c. 
19. a. 24. re
cites concern
ing societies 
taking unlaw
ful oaths, &c. 
or electing 
committees, 
delegates, &c.

And also con
cerning Spen
cean societies 
or clubs, &c.

And the Spen
cean societies 
or clubs, &c. 
are suppressed 
and prohibited 
as unlawful 
combinations 
and confede
racies.

57 Geo. 3. r. 
19. s. 25. So
cieties taking 
unlawful oaths, 
&c. or electing 
committees, 
delegates, &c. 
to be deemed' 
unlawful com
binations and 
confederacies.
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57 G.3. c. 19. 
s. 26. The 
act is not to 
extend to 
lodges of 
Freemasons ; 
nor to decla
rations ap
proved by jus
tices ; nor to 
meetings or 
societies for 
charitable purposes.
S. 28. Offence 
of persons 
permitting 
unlawful 
meetings.

“ bers of any such society or club; and every society or club that 
“ shall elect, appoint, nominate, or employ any committee, dele- 
“ gate or delegates, representative or representatives, missionary 
“ or missionaries, to meet, confer, or communicate with any other 
“ society or club, or with any committee, delegate or delegates, 
“ representative or representatives, missionary or missionaries, of 
“ such other society or club, or to induce or persuade any person 
“ or persons to become members thereof, shall be deemed and 
“ taken to be unlawful combinations and confederacies, within the 
“ meaning of the 39 Geo. 3. c. 79. (/) and shall and may be pro- 
“ secuted, proceeded against, and punished, according to the pro- 
“ visions of the said act ; and every person who, from and after 
“ the passing of this act, shall become a member of any such 
“ society or club, or who, after the passing of this act, shall act as 
“ a member thereof, and every person who, from and after the 
“ passing of this act, shall directly or indirectly maintain corre- 
“ spondence or intercourse with any such society or club, or with 
“ any committee or delegate, representative or missionary, or with 
“ any officer or member thereof, as such, or who shall, by contri- 
“ bution of money, or otherwise, aid, abet, or support, such society 
“ or club, or any members or officers thereof, as such, shall be 
“ deemed guilty of an unlawful combination and confederacy 
“ within the intent and meaning of the said 39 Geo. 3. c. 79. and 
“ shall and may be proceeded against, prosecuted, and punished, 
“ according to the provisions of the said act, with regard to the 
“ prosecution and punishment of unlawful combinations and con- 
“ federacies.” (g)

Nothing contained in this act is to extend to lodges of Free
masons, complying with the regulations of the 39 Geo. 3. c. 79; (A) 
nor to any declaration approved and subscribed by two or more 
justices of the peace, and confirmed by the major part of the jus
tices at a general session, or at a general quarter sessions of the 
peace, pursuant to the regulations in the said act of the 39 Geo. 3. 
c. 79. ; (1) nor to meetings of Quakers; nor to any meeting or 
society for purposes of a religious or charitable nature only, and in 
which no other matter or business shall be discussed. (£-)

S. 29- Li
cences of 
houses where 
they are held to 
he forfeited.

Any person knowingly permitting any meeting of any society, or 
club, declared by this act to be an unlawful combination or con
federacy, or of any division or committee of such society or club, 
to be held in any place belonging to him, or in his possession or 
occupation, is made liable, for the first offence, to a forfeiture of 
five pounds ; and for any offence committed after the conviction 
for such first offence is to be deemed guilty of an unlawful combi
nation and confederacy in breach of this act. (/) And two jus
tices, upon evidence on oath that any such meeting, or any meet
ing for any seditious purpose, has been held at any house, &c. 
licensed for the sale of liquors, with the knowledge and consent

(/) Ante, 257. et set;.
(g) Ante, 258.
(h) Ante, 258.
(i) Aide, Ibid.

(Ic) 57 Geo. 3. c. 19. s. 26.
(1) Id. s. 28. Section 13 of the 39 

Geo. 3. c. 79. is nearly similar.
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of the person keeping such house, &c. may adjudge the licence to 
be forfeited, (m)

The thirtieth and three following sections of the act relate to s. .30, 31,32, 
the recovery of the pecuniary penalties, which may be incurred 33- Recovery 
under the act, their application, and the limitation of actions and limitation 
against justices, &c. for any thing done in pursuance of the act. of actions. 
Penalties exceeding 201. may be recovered by action of debt; and 
those not exceeding 20/. may be recovered before a justice in a 
summary way.

The thirty-fifth section enacts that nothing contained in the By s. 35. the 
act shall be deemed to take away, or abridge, any provision already ^
made by the law of the realm, for the suppression or punishment of provision " 
any offence described in the act. And by the thirty-sixth section made by law : 
it is provided, that no person shall be prosecuted under the act, 
for having been a member of any illegal society, if such person rate against 
shall not have acted as a member, after the passing of the act ; but persons not 
that the act shall not extend to prevent any prosecution, by indict- |]%d%i^afteT 
ment or otherwise, for any thing which shall be an offence within passing of 
the act, and which might have been so prosecuted, if the act had the act. 
not been made.

The thirty-sixth section also provides that no person prosecuted And by s. 36. 
and convicted, or acquitted, of any offence against the act, shall persons pro
be liable to be again prosecuted for the same offence. tobel^aiT

prosecuted for the same offence.
The thirty-seventh section contains a provision, that where any S. 37. empow- 

proceeding or prosecution shall be instituted for any offence against “y-Generafor 
the 39 Geo. 3. c. /9. or this act, either by action or information, Lord Advocate 
before any justice or justices, or otherwise, the attorney-general to stay pro
in England, or the lord advocate in Scotland, may order them to certtm cases ; 
be stayed ; and, in case of any judgment or conviction, one of his and a secretary 
Majesty’s principal secretaries of state may, by an order under his °f state to stay 
hand, stay the execution of such judgment or conviction, or miti
gate, or remit, any fine or forfeiture, or any part thereof.

The act does not extend to Ireland. And it was enacted, that 
it might be repealed, or in any manner altered, during the ses
sion. (n)

As to Ireland the Irish act, 33 Geo. 3. c. 29. and a late statute, Unlawfulsocie- 
4 Geo. 4. c. 8/. declares certain societies, clubs, &c. in that conn- ties in Ireland, 
try, to he unlawful assemblies, combinations, and confederacies ; 
makes the members guilty of an unlawful combination and con
federacy, and provides for the suppression of the societies and 
the punishment of the members. And a more recent statute, 6 
Geo. 4. c. 4. was passed to amend the former acts relating to un
lawful assemblies in Ireland : but it is to continue in force only 
for two years from the passing of the act, and until the end of the 
then next session of Parliament. («)

Several statutes have lately been passed for the purpose of regu- Of places used 
lifting places used for delivering lectures, and holding debates

execution, or 
to mitigate 
tlie forfeiture.

for lectures 
and debates.

(m) Id. s. 39. Section 14 of the 39 
yeo. 3. c. 79. is similar, except that it 
does not contain the words “with the 

knowledge and consent of the per-

‘son keeping such house,&c.’ 
(re) S. 39, 40.
(«) S. 12.
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36 G. 3. c. 8.

39 G. 3. c. 79. 
s. 15. Places 
of lecturing, 
debating, or 
reading, for 
the purpose of 
raising money, 
&c. to be 
deemed disor
derly, unless 
previously 
licensed.

39 G. 3. c. 79. 
s. 16'. Who are 
liable as per
sons opening 
houses, &c.
S. 17, Jus-
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but the enactments contained in them are for the most part of 
limited duration.

Many of the sections of the 36 Geo. 3. c. 8. were intended to 
remedy the evil occasioned by persons who, under pretence of 
delivering lectures and discourses on public grievances, delivered 
lectures and discourses, and held debates, tending to stir up 
hatred and contempt of the king’s person and government, and of 
the constitution : but this statute was limited to a duration of three 
years from the passing of the act, and until the end of the then 
next session of Parliament, (o) It is referred to in the 39 Geo. 3. 
c. 79. s. 15. which, reciting that divers places had been used fol
le ctu res or debates, which were not within the former act, but 
which lectures or debates had in many instances been of a seditious 
and immoral nature, and that other places had been used for sedi
tious and immoral purposes, under the pretence of being places of 
meeting for the purpose of reading hooks, pamphlets, newspapers, 
or other publications, enacts, that every house, room, field, or 
other place at or in which any lecture or discourse shall be pub
licly delivered, or any public debate shall he had on any subject 
whatever, for the purpose of raising or collecting money, or any 
other valuable thing, from the persons admitted ; or to which any 
person shall be admitted by payment of money, or by any ticket 
or token of any kind, delivered in consideration of money or other 
valuable thing, or in consequence of paying or giving, or having 
paid or given, or having agreed to pay or give, in any manner, any 
money or other valuable thing ; or where any money or other 
valuable thing shall be received from any person admitted, either 
under pretence of paying for any refreshment, or other thing, or 
under any other pretence, or for any other cause, or by means of 
any device or contrivance whatever ; and every house, &c. which 
shall be opened or used as a place of meeting, for the purpose of 
reading books, pamphlets, newspapers, or other publications, and 
to which any person shall be admitted by payment of money, or by 
any ticket, &c. (as before) shall he deemed a disorderly house or 
place, within the said act of 36 Geo. 3. unless the same shall have 
been previously licensed in the manner afterwards mentioned in 
the act. And the persons by whom such house, &c. shall be 
opened or used, are to forfeit 100/. for every time of opening or 
using, and be otherwise punished as the law directs in cases of 
disorderly houses ; and every person conducting the proceedings, 
debating, or furnishing books, &c.; and also every person giving 
or receiving money, &c. in respect of the admission to any such 
house, &c., or delivering out, or receiving, any tickets or tokens,, 
knowing such house, &c. to be opened or used for any such pur
pose, is, for every such offence, to forfeit twenty pounds.

It is further enacted, that any person appearing as master, or as 
having the management of any such house, &c. shall be deemed to 
he a person by whom the same is opened, or used, and liable to be 
sued or prosecuted, though not the real owner or occupier, (p) 
A power is also given to any justice who shall, by information

(o) The dale of the act is the 18 (/fi 39 Geo. 3. c. 79. s. 10. 
December, 1795.
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upon oath, have reason to suspect that any house, &c. is opened of (ices by in- 
used for lectures, debates, reading, &c. contrary to the act, to go formation on 
to such house, &c. and demand to be admitted ; and, in case of ad
mittance being refused, such house, &c. is to be deemed a disorderly 
house or place within this act, and the said act of the 36 Geo. 3. 
and the provisions in both the acts are to be applied to such house,
&c. where such admittance shall have been so refused ; and every 
person refusing is to forfeit twenty pounds, (ÿ)

oath, suspect
ing any place 
to be opened 
for lectures,
&c. may de
mand admit
tance ; and if 
refused, the 
place is to be

deemed disorderly, and the persons refusing to forfeit 201.

The eighteenth section of the act relates to the licensing any S. 18. f# 
place for lecturing, or reading, by two or more justices at their ^lecturesT 
general sessions, or at a special session held for the purpose ; but &c. and the 
gives a power to the justices at any general sessions to revoke such tJd^" 
licence. And any justice may demand admittance to any licensed maLnd admit- 
place ; and, in case of refusal, such place is to be deemed, notwith- tance to places 
standing the licence, a disorderly house or place, within the act ; 
and every person refusing such admittance is to forfeit twenty ^ licence/ 1 
pounds, (r) It is also provided, that any two justices upon evi
dence, or oath, that any licensed place is commonly used for lec
tures or discourses of a seditious or immoral tendency, or that 
books, &c. of a seditious or immoral nature are there commonly 
kept, and delivered to be read, may declare the licence to have 
been forfeited, (s) Every house, &c. licensed for the sale of ale, or 
liquors, is to be deemed licensed for reading within the act : but 
two or more justices on evidence, on oath, that seditious or im
moral publications are usually distributed there for the purpose of 
being read, may declare the licence for selling ale, or liquors, to 
have been forfeited, (t)

The act is not to extend to lectures delivered m the universities The act is-not 

by members, &c. or to lectures delivered in the hall of any of the 
inns of court by persons authorized ; and payments to school
masters are not to be deemed payments for admission to lectures 
Within the act. (?/) And prosecutions for any penalty imposed by Prosecutions, 
the act are to be commenced within three months after it shall llmitedl 
nave been incurred, (w)

The statute 13 Car. 2. c.5. reciting the mischiefs of tumultuous |3 Car.2 st. 
petitioning, enacts, that no person shall solicit or procure the get- t;mjj’J0sus° 
ting of hands or other consent of any persons above the number of petitioning, 
twenty, to any petition, &c. to the king or the houses of Parlia
ment, for alteration of matters established by law in church or 
state, unless the matter thereof shall have been first consented 
unto and ordered by three justices, or by the major part of the 
grand jury of the county, &c. at the assizes or quarter sessions ; 
or, in London, by the lord mayor, aldermen, and common coun
cil : and that no person shall repair to his Majesty or the houses 
°f Parliament, upon pretence of presenting or delivering any peti
tion, &c. accompanied with excessive number of people, nor at any 
one time with above the number of ten persons ; upon pain of in
curring a penalty not exceeding one hundred pounds, and three

hi) 39 Geo. 3. c. 79. S. 17. 
(r) Id. s. 19.
W Id. s. SO.

(i) Id. S. 21. 
(u) Id. s. 22. 
(to) hi. s. 34.
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months imprisonment for every offence ; such offence to be pro
secuted in the court of King’s Bench, or at the assizes or quarter1 
sessions, within six months, and proved by two credible wit
nesses. (a) ^ But there is a proviso, that the act shall not hinder 
persons, noe exceeding ten in number, from presenting any public 
or private grievance or complaint to any member of Parliament 
or to the king, for any remedy to be thereupon had : nor extend to 
any address to his Majesty by the members of the houses of Par- 
liament, during the sitting of Parliament, (b)

1 he common law, and also several more ancient statutes than 
those which have been mentioned, authorize proceedings for the 
restraining and suppression of riots. By the common law the 
sheriff, under-sheriff, constable, or any other peace-officer may 
and ought to do, all that in them lies towards the suppressit of a 
riot, and may command all other persons to assist them : and by

111*1 
suppressing it, if there be a necessity. However, it may be very 
hazardous for private persons to proceed to these extremities ; and 
sruch violent methods seem only proper against such riots as savour 
of rebellion, (e) But if a felony be about to be committed, the 
interference of private persons will be justifiable; for a private 
person may do any thing to prevent the perpetration of a felony, m 
In the riots which took place in the year 1780, this matter^ 
much misunderstood, and a general persuasion prevailed that no 
indifferent person could interpose without the authority of a ma
gistrate ; m consequence of which much mischief was done which 
might otherwise have been prevented, (g) ’

riotously assembled, and may also authorize others to arrest th-m 
by a parol command. By the statute 13 Hen. 4. c. 7. s 1 the

tnem ; and shall have power to record that which they shall find

(a) 13 Car. 2. St. 1. c. 5. s. 2.
(A) 13 Car. 2. st. 1. c. 5. s. 3. By 1 

W. and M. sess. 2. c. 2. s. 1. art. 5. 
usually styled the Bill of Rights, it is 
enacted, " That it is the rig%t of the 

subjects to petition the king, and 
Unit all commitments and prosecu
tions tor such peti tioning are illegal.” 

It was contended, that this article had 
virtually repealed the statute 13 Car. 
2. c. 5.: hut Lord Mansfield declared it 
to be the unanimous opinion of the

court, that neither that nor any other 
act of Parliament had repealed it, and 
that it was in full force. Rex v. Lord 
George Gordon, Dougl. 571.

0) 1 Hawk. P. c. c 65. s. 11.
(4 Case of arms, Popb. 121. Kel.

(e) 1 Hawk. P. C. c. 65. s. 11 
(/) By Chambre, J. in Haadcock v. 

Baker and others, 2 Bos. and Pul. 265.
(g) By Heath, J. in Handcocki).Ba

ker and others, 2 Bos. and Pul. 265.
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so done in their presence against the law : and by such record the 
offenders shall be convicted in the same manner as is contained m 
the statute of forcible entries. (/,) In the interpretation of this 
statute it has been holden, that all persons, noblemen and others, 
except women, clergymen, persons decrepit, and infants unuer 
fifteen, are bound to attend the justices in suppressing a riot, upon 
pain of fine and imprisonment ; and that any battery, wounding, 
or killing the rioters, that may happen in suppressing the riot, is
justifiable, (i) ,

An indictment for a riot must shew for what act the rioters of the indict- 
assembled,that the court may judge whether it was awful or me.uwdtW. 
not : (k) and it must state that the defendants unlawfully assem
bled ; for a riot is a compound offence : there must be not only 
an unlawful act to he done, but an unlawful assembly of more than 
two persons. (/) In a case where six persons being mdicted tor a 
riot, two of them died without being tried, two were acquitted, and 
the other two were found guilty, the court refused to arrest the 
judgment, saying, that as the jury had found two persons to be 
guilty of a riot, it must have been together with those two who 
had never been tried, as it could not otherwise have been a 
riot, (ml But as two persons only cannot be guilty of a not, it 
was held, that where several were indicted, and all but two were 
acquitted, no judgment could be given against the two. (re) And 
though the indictment in this case charged a battery upon an in
dividual as well as a riot, and it was argued that the rwfoae, 
was only to express the manner of the assault, and a kind ot ag 
cavatimi of the offence, it Was held that the two persons could not 
be intended to be guilty of the battery; that the offence was spe
cial and laid as a riot, the rWow extending to all the facts, and 
the battery being but part of the not; so that the üefendan s 
being acquitted of the riot were acquitted of the whole of which 
they were indicted. But it was also held, that ii i e m ic 
ment had been, that the defendants, with of/wr disturbs
of the peace, had committed this riot and battery, and tie 
verdict had been as in this case, the king might have had judg-
^Uponln indictment against H. Hunt and others, for a conspi- j^ence^n 
racy and unlawfully meeting together with persons unknown fora conSp;. 
for the purpose of exciting discontent and disaffection, at which racy muoia*.

Qì) 5 H. 2. stat. 1. c. 7.
(i) 4 Blac. Com. 146, 147. 1 Hale

495. The statutes 17 R. 3. c. 8. 2H. 
5. c. 8. and 19 H. 7. c. 13. relaté also 
to the summary proceedings of jus
tices, &c. in cases of riots, which it is 
not thought necessary to mention fur
ther in this Work. The different sta
tutes and the construction put upon 
them may be seen in 1 Hawk. P. C.c. 
65. s. 14. et seq. and 5 Burn. Riots, Sfc. 
11, III, jy, y. The statutes 2 H. 5. c. 
8. 2 H. 5. c. 9. and 2 H. 6. c. 14. re
late to process out of chancery in cases

of riots. ,
(/r) Reg. v. Gulston and others, 2

Lord Raym. 1210.
(1) Reg. v. Soley et al. 2 Salk. 593,

59(m) Rex v. Scott and another, 3 

Burr. 1262.
(n) Rex r. Sadbury and others, 1 

Lord Raym. 484. and see 19 Vin. Abr. 
Riots, (E) 1.

(o) Rex v. Sadbury and others, 1
Lord Raym. 484. S. C. 2 Salk. 593. 
pi. 2. and 12 Mod. 262. 19 Vin. Abr.
Riots, (E) 6.
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meeting H. Hunt was the chairman, it was holden, that resolu
tions passed at a former meeting assembled a short time before, in 
a distant place, but at which H. Hunt also presided, and the 
avowed object of which meeting was the same as that of the 
meeting mentioned in the indictment, were admissible in evidence, 
to shew the intention of H. Hunt in assembling and attending the 
meeting in question. And it was holden that a copy of these 
resolutions delivered by H. Hunt to the witness at the time of the 
former meeting, as the resolutions then intended to be proposed, 
and which corresponded with those which the witness heard read 
from a written paper, was admissible, without producing the ori
ginal. (p)

In the same case it appeared, that large bodies of men had 
come to the meeting in question from a distance, marching in 
regular order resembling a military march : and it was holden to 
be admissible evidence, to shew the character and intention of the 
meeting, that within two days of the time at which it took place 
considerable numbers were seen training and drilling before day
break, at a place from which one of these bodies had come to the 
meeting ; and that, upon their discovering the persons who saw 
them, they ill-treated them, and forced one of them to take an 
oath never to be a king's man again. And it was also admitted as 
evidence for the same purpose, that another body of men in then- 
progress to the meeting, on passing the house of the person who 
had been so ill-treated, expressed their disapprobation of his con
duct by hissing, (q)

It was decided in this case, that parol evidence of inscriptions 
and devices on banners and flags displayed at a meeting is admis- 
sible without producing the originals, (r)

And another point was also decided in this case; namely, that, 
upon the indictment in question evidence of the supposed’ mis
conduct of those who dispersed the meeting was not admis- 
sible.

In another case where the question was, with what intention a 
great number of persons assembled to drill, declarations made bv 
those assembled and in the act of drilling, and further declarations 
made by others who were proceeding to the place, and solicitations 
made by them to others to accompany them declaratory of their 
object, were held to be admissible in evidence for the purpose of 
shewing their object, (t) And in general, evidence is admissible 
to shew that the meeting caused alarm and apprehension, and to 
prove information given to the civil authorities, and the measures 
taken by them in consequence of such information, (u)

Where several were indicted for a riot, it was moved, that the 
prosecutor might name two or three, and try it against them, and 
that the rest might enter into a rule to plead not guilty (guilty if 
the others were found guilty ;) and a rule was made accord-

A (flRCX V'Hunt and others, 3 B. and (t) Bedford v. Birley, cor. Holroyd

Vi «■ « {dessrti; "*-• '«*■s
u-• <*> «"•' 3 Stork. V to C.
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ingly ; this being to prevent the charges in putting them all to 
plead, (p)

The punishment for offences of the nature of riots, routs, or un- Punishment, 
lawful assemblies, at common law, is fine and imprisonment, in 
proportion to the circumstances of the offence : (ç) and formerly, 
in cases of great enormity, it appears that the offenders were some
times punished with the pillory ; (r) but such punishment is now 
taken away by the statute 56 Geo. 3. c. 138.

(p) Anon. 3 Salk. 317. Regin. v. (q) 1 Hawk. P. C. c. 65. s. 12.
Middlemore, 6 Mod. 212. (r) Id Ibid.
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CHAPTER THE TWENTY SIXTH.

OF AFFRAYS.

Aggravated
affrays.

Èli

AFFRAYS are the fighting of two or more persons in some nobile
place, to the terror of his Majesty's subjects, (a) The derivation
of the word is from the French #w/cr, to terrify; and as
m a legal sense it is taken for a public offence to the ten-or of the 
peop 6, it seems clearly to follow that there may be an assault 
which will not amount to an affray : as where it happens in a pri
vate place, out of the hearing or seeing of any except the parties 
concerned; in which case it cannot be said to be to the terror of 
the people, (b) And there may be an affray which will not amount 
to a not, though many persons be engaged in it : as if a number 
of persons, being met together at a fair or market, or on any other 
lawful or innocent occasion, happen on a sudden quarrel to fall 
together by the ears, it seems agreed that they will not be guilty 
of a riot, but only of a sudden affray, of which none are guilty but 
those who actually engage in it ; and this on the ground of the 
design of their meeting being innocent and lawful, and the subse

that fico persons only may be guilty of it: whereas three nersons 
at least are necessary to constitute a riot, as has been shewn in 
the preceding Chapter.

An affray may be much aggravated by the circumstances under 
which it takes place, either, first, in respect of its dangerous tend- 
ency ; secondly, in respect of the persons against whom it 
is committed ; or, thirdly, in respect of the place in which it 
happens. r

An affray may receive an aggravation from its dangerous tend
ency ; as where persons coolly and deliberately engage in a duel 
which cannot but be attended with the apparent danger of mur
der, and is not only an open defiance of the law, but carries with 
it a direct contempt of the justice of the nation, puttino- men 
under the necessity of righting themselves (d) And an affray may

(a) 4 Blac. Com. 144. 3 Inst. 158.
1 Burn. Just. Affray, I. - 

(5) 1 Hawk. P. C. c. 63. s. 1. In 3 
Inst, it is said that an affray is a public
. V f 1 .. e-1 zi j-t 1.. 1 lw, J.   P . i • eoffence to the terror of the ...... „
subjects ; and is an English word, and

king’s

so called because it affrighted, and 
maketh men afraid; and is enquirable 
in a leet as a common nuisance.

(c) 1 Hawk. P. c. c. 65. s. 3.
(d) 1 Hawk. P. C. c. 63. s. 21. This 

would apply to such duels as were
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receive an aggravation from the persons against whom it is com
mitted ; as where the officers of justice are violently disturbed in 
the due execution of their office, by the rescue of a person legally 
arrested, or the bare attempt to make such a rescue ; the ministers . 
of the law being under its more immediate protection, (e) And 
further, an affray may receive an aggravation from the place in 
which it is committed ; it is therefore severely punishable when 
committed in the king’s courts, or even in the palace-yard near 
those courts ; and it is highly fineable when made in the presence 
of any of the king’s inferior courts of justice. (/) And, upon the 
same account also, affrays in a church or church-yard have always 
been esteemed very heinous offences, as being very great indigni
ties to the Divine Majesty, to whose worship and service such 
places are immediately dedicated, (g)

It is said, that no quarrelsome or threatening words whatsoever Words will not 
can amount to an affray ; and that no one can justify laying his make an affray, 
hands on those who shall barely quarrel with angry words, without 
coming to blows : but it seems that a constable may, at the re- But there may 
quest of the party threatened, carry the person who threatens to ^^affray ^ 
beat him before a justice, in order to find sureties. And granting „0 actuaf vL’- 
that no bare words, in the judgment of law, carry in them so much lence, as where 
terror as to amount to an affray, yet it seems certain that in some =oes
cases there may be an affray where there is no actual violence ; as 
where persons arm themselves with dangerous and unusual 
Weapons, in such a manner as will naturally cause a terror to the 
people ; which is said to have been always an offence at common 
law, and is strictly prohibited by several statutes. (A)

The principal of these statutes is 2 Edw. 3. c. 3. sometimes 2 Edw. 3. c. s. 
spoken of as the statute of Northampton. It enacts, that no man, 
of what condition soever, except the king’s servants in his pre- going armed. 
Bence, and his ministers in executing their office, and such as be 
in their company assisting them, and also upon a cry made for 
arms to keep the peace, shall come before the king’s justices or 
other of the king’s ministers doing their office, with force and 
arms, nor bring any force in affray of peace, (i) nor go nor ride 
armed, by night or day, in fairs or markets, or in the presence of 
the king’s justices, or other ministers, or elsewhere ; upon pain to 
forfeit their armour to the king, and their bodies to prison at the 
king’s pleasure. The statute also provides, that the king’s jus
tices in their presence, sheriffs, and other ministers in their baili— 
wicks, lords of franchises and their bailiffs in the same, and mayors 
and bailiffs of cities and boroughs within the same, and borough-
f°Ugi)t in ancient times ; and to such 
as have been occasionally heard of, in 
Uiore modern days, in neighbouring 
countries, fought amidst a number of 
spectators. But qu. if a duel, as 
Usually conducted in this country of 
ate years, would be an affray ?

(e) ; Hawk. P. C. c. 63. s. 22. And 
see post, Chap, on Rescue.

(/) 1 Hawk. P. C. c. 21. s. 6, 10. 
c- 63. s. 23. As to striking in the 
courts of justice, see post, Book III. 
t-hap. on Aggravated Assaults.

(g) 1 Hawk. P. C. c. 63. s. 23. And 
see post, Chap, xxviii. Of Disturb
ances in Places of Public 'IVorship.

(A) Id. ibid. sect. 2, 4.
(i) The words of the statute are en 

offriti de la pees. But Lord Coke, in 
.3 Inst. 158. cites it as en effraier de 
la pais ; and observes, that the writ 
grounded upon the statute says in quo
rumdam, de populo terrorem, and that 
therefore the printed book (en affray 
de la peace) should be amended.
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holders, constables, and wardens of the peace within their wards, 
shall have power to execute the act : and that the judges of as
size may enquire and punish such officers as have not done that 
which pertained to their office. This statute is further enforced 
by 7 Rich. 2. c. 13. and by the 20 Rich. 2. c. 1. which adds the 
further punishment of a fine.

In the exposition of this statute of 2 Edw. 3. it has been holden, 
that no wearing of arms is within its meaning, unless it be ac
companied with such circumstances as are apt to terrify the 
people ; from whence it seems clearly to follow, that persons of 
quality are in no danger of offending against the statute by wear
ing common weapons, or having their usual number of attendants 
with them for their ornament or defence, in such places, and upon 
such occasions, in which it is the common fashion to make use of 
them, without causing the least suspicion of an intention to com
mit any act of violence, or disturbance of the peace, (k) And no 
person is within the intention of the statute, who arms himself to 
suppress dangerous rioters, rebels, or enemies, and endeavours to 
suppress or resist such disturbers of the peace and quiet of the 
realm. (/) But a man cannot excuse wearing such armour in 
public by alleging that a person threatened him, and that he 
wears it for the safety of his person from the assault : though no 
one will incur the penalty of the statute, for assembling his 
neighbours and friends in his own house, against those who 
threaten to do him any violence therein, because a man’s house is 
as his castle, (m)

It may be useful to mention shortly the acts which may be done 
for the suppression of an affray, by a private person, by a consta
ble, or by a justice of peace.

It seems to be agreed, that any one who sees others fightin" 
may lawfully part them, and also stay them till the heat be over’ 
and then deliver them to the constable, who may carry them be
fore a justice of peace, in order to their finding sureties for the 
peace ; and it is said _ that any private person may stop those 
whom he shall see coming to join either party, (n) And it seems 
to be clear that if either party be dangerously wounded in such an

(*) 1 Hawk. P. C. c. 63. s. 9.
(/) Id. sect. 10.
(m) Id. s. 8. and see in s. 5, 6, T. as 

to the proceedings of justices, &c. 
executing the act. As to arms in Ire
land. the 47 G. 3. sess. 2. c. 54 was 
passed, and is intituled, “ An act to 
“ prevent improper persons from hav- 
“ ing arms in Ireland and having 
been continued and amended from 
time to time, was further continued 
for five years, and until the end of the 
then next session of parliament by 4 
G. 4 c. 14. By this act of 47 G. 3. it 
is felony to make pikes, &c. under 
certain circumstances, without a li
cence, s. 11. And by s. 12. justices 
may search for pikes, &c. ; and per
sons having such instruments in pos
session under certain circumstances,

are punishable by twelve months’ im
prisonment for the first offence, and 
for any subsequent offence to be ad
judged felons.

(■n) 1 Hawk. P. C. c. 63. s. II. 
Where it is said that from hence it 
seems clearly to follow, that if a man 
receive a hurt from either party, in 
thus endeavouring to preserve the 
peace, he shall have his remedy by an 
action against him : and that upon the 
same ground it seems equally reason
able that if he unavoidably happen to 
hurt either party, in thus doing what 
the law both allows and commends, 
he may well justify it ; inasmuch as 
he is no way in fault, and the damage 
done to the other was occasioned by 
a laudable intention to do him a kind
ness.
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affray, and a slander by, endeavouring to arrest the other, be not 
able to take him without hurting or even wounding him, yet he is 
in no way liable to be punished, inasmuch as he is bound, under 
pain of fine and imprisonment, to arrest such an offender, and 
either detain him till it appear whether the party will live or die 
or carry him before a justice of peace, (o)

It seems agreed, that a constable is not only impowered, as all Of the suppres- 
private persons are, to part an affray which happens in his pre- sion of affrays 
sence ; but is also bound, at his peril, to use his best endeavours by a constab]e- 
for this purpose : and not only to do his utmost himself, but also 
to demand the assistance of others, which, if they refuse to give 
him, they are punishable with fine and imprisonment. And it is 
laid down in the books, that if an affray be in a house, the con
stable may break open the doors to preserve the peace ; and if af
frayers fly to a house, and he follow with fresh suit, he may break 
open the doors to take them, (p) And so far is the constable in
trusted with a power over all actual affrays, that though he him
self is a sufferer by them, and therefore liable to be objected 
against, as likely to be partial in his own cause, yet he may sup
press them ; and therefore if an assault be made upon him, he 
may not only defend himself, but also imprison the offender in the 
same manner as if he were in no way a party, (q) It is said also 
that if a constable see persons either actually engaged in an affray, 
as by striking, or offering to strike, or drawing their weapons, &c. 
or upon the very point of entering upon an affray, as where one 
shall threaten to kill, wound, or beat another, he may either carry 
the offender before a justice of the peace, to the end that such jus
tice may compel him to find sureties for the peace, &c. or he may 
imprison him of his own authority for a reasonable time till the 
heat be over, and also afterwards detain him till he find such surety 
hy obligation. But it seems that he has no power to imprison 
such an offender in any other manner, or for any other purpose ; 
for he cannot justify the committing an affrayer to gaol till he 
shall be punished for his offence ; and it is said that he ought not 
to lay hands on those who barely contend with hot words, with
out any threats of personal hurt : and that all which he can do in 
such a case, is to command them, under pain of imprisonment, to 
avoid fighting. (r)

But it seems to be the better opinion, that a constable has no 
power to arrest a man for an affray done out of his oivn vieiu, 
without a warrant from a justice of peace, unless a felony be done,
°r likely to be done : for it is the proper business of a constable

preserve the peace, not to punish the breach of it : nor does it 
follow, from his having power to compel those to find sureties 
'udio break the peace in his presence, that he has the same power 
over those who break it in his absence ; inasmuch as in such case 
lt i‘s most proper to be done by those who may examine the whole

(o) 1 Hawk. P. C. c. 63. s. 12. 3 
hist. lag.

(p) Id. ibid. s. 13, 16. But qu. if a 
constable can safely break open the

oors of a dwelling house in such 
ilse’ without a magistrate’s warrant?

Von. I.

At least, it should seem, there must be 
some circumstances of extraordinary 
violence in the affray to justify him 
in so doing.

((/) Id. ibid. sect. 15.
(r) Id. ibid. sect. 14.

T
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circumstances of the matter upon oath, which a constable cannot 
do : yet it is said that he may carry those before a justice of 
peace who were arrested by such as were present at an affray, 
and delivered by them into his hands, (s)

There is no doubt but that a justice of peace may and must do 
all such things for the suppression of an affray, which private men 
or constables are either enabled or required by the law to do : but 
it is said that he cannot, without a warrant, authorize the arrest 
of any person for an affray out of his view. Yet it seems clear, 
that in such case he may make his warrant to bring the offender 
before him, in order to compel him to find sureties for the peace. 
Also it seems that a justice of peace has a greater power over one 
who has dangerously wounded another in an affray, than either a 
private person or a constable ; for there does not seem to be any 
good authority, that these have any power to take sureties of such 
an offender : but it seems certain that a justice of the peace has 
a discretionary power, either to commit him, or to bail him till 
the year and day be past. It is said, however, that a justice ought 
to be very cautious how he takes bail, if the wound be dangerous; 
since, if the party die, and the offender do not appear, the justice 
is in danger of being severely fined, if upon the whole circum
stances of the case he has been too favourable, (t)

The punishment of common affrays is by fine and imprison
ment ; the measure of which must be regulated by the circum
stances of the case : for where there is any material aggravation, 
the punishment will be proportionably increased, (u)

(s) 1 Hawk. P. C. c. 63. s. 17. It is judgment of Mansfield, C. J. in Clif- 
submitted that a constable cannot, in ford v. Brandon, 2 Campb- 367, 371. 
a case of affray, arrest without a war- and see Reg. v. Tooley and others, 2 
rant from a magistrate, unless he sees Lord Raym. 1296. and post, Book III. 
an actual breach of the peace com- Chap. iii. on Manslaughter, S. 4. 
mi tied ; or, in other words, flagrante (l) 1 Hawk P. C. c. 63. s. 19.
delicto. He cannot arrest of his own (m) 4 Blac. Com. 145. l Hawk. P. C.
authority after the affray is over See c. 63. s. 20. 
the argument of Best, Serjt. and the



CHAPTER THE TWENTY-SEVENTH.

OF CHALLENGING TO FIGHT.

ÏT is a very high offence to challenge another, either by word or 
letter, to fight a duel, or to be the messenger of such a challenge, 
or even barely to endeavour to provoke another to send a challenge, 
or to fight; as by dispersing letters, for that purpose, full of re
flections, and insinuating a desire to fight, (a) And it will be no 
excuse for a party so offending, that he has received provocation : 
for as, if one person should kill another, in a deliberate duel, under 
the provocation of charges against his character and conduct ever 
so grievous, it will be murder in him and his second : the bare 
incitement to fight, though under such provocation, is in itself a 
very high misdemeanor, though no consequence ensue thereon 
against the peace. (6)

The offence of endeavouring to provoke another to send a chal
lenge to fight was much considered in a modern case, in which it 
was held to be an indictable misdemeanor: and more especially as 
such provocation was given in a letter containing libellous matter, 
and as the prefatory part of the indictment alleged that the de
fendant intended to do the party bodily harm, and to break the 
king’s peace, (c) And the sending such letter was held to be an 
act done towards the procuring the commission of the misdemeanor 
meant to be accomplished, (d) In this case, with respect to the 
intent of the defendant, the rule was adopted that where an evil 
intent accompanying an act is necessary to constitute such act a 
crime, the intent must be alleged in the indictment and proved ; 
though it is sufficient to allege it in the prefatory part of the in
dictment : but that where the act is in itself unlawful, the law 
infers an evil intent ; and the allegation of such intent is merely 
matter of form, and need not be proved by extrinsic evidence on 
the part of the prosecution, (e)

(«) 1 Hawk. P. C. c. 63. s. 3. 3 Inst. “ of the Carmarthenshire election bu- 
15s. 4 Blac. Com. 150. Hicks’s case, “ siness, as far as it relates to me, you 
H°b. 215. “ have behaved like a blackguard. I

(*' Rex v. Rice, 3 East. 581. “ shall expect to hear from you on
(e) Rex v. Phillips, 6 East. 464. The “ this subject, and will punctually 

letter was “ Sir—It will, I conclude, “ attend to any appointment you may 
„ worn the description you gave of “ think proper to make.” 
u ì °Yr feelings and ideas with respect (d) See ante, 44, 45.
„ to insult, in a letter to Mr. Jones, (e) Rex v. Phillips, 6 East. 470 to 
4l *ast Monday’s date, be sufficient 475.

or me to tell you, that in the whole
T 2

Of endeavour
ing to provoke 
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lenge.

Of the intent.
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It has been considered that mere words of provocation,. as 
“ liar” and “ knave,” though motives and mediate provocation 
for a breach of the peace, yet do not tend immediately to the 
breach of the peace, like a challenge to fight, or a threatening to 
beat another. (/) But words which directly tend to a breach of 
the peace may be indictable ; as if one man challenges another by 
words; (g) and if it can be proved that the words used were in
tended to provoke the party, to whom they were addressed, 
to give a challenge, the case would seem to fall within the same
rule. (A) .

With respect to challenges given on account of money won by 
gaming, it is enacted by 9 Ann. c. 14. s. 8. that whoever shall 
challenge or provoke to fight any other person or persons what
soever upon account of any money won by gaming, playing, or 
betting, at any of the games mentioned in the act, (i) shall, upon 
conviction by indictment or information, forfeit all their goods, 
chattels, and personal estate, and suffer imprisonment without 
bail, in the county prison, for two years.

In a case where a person wrote a letter with intent to provoke a 
challenge, sealed it up, and put it into the twopenny post-office in 
a street in Westminster, addressed to the prosecutor in the city of 
London, by whom it was there received; Lord Ellenborough, L. J. 
held that the defendant might be indicted in Middlesex, as there 
was a sufficient publication in that county by putting the letter 
into the post-office there, with the intent that it should be deli
vered to the prosecutor elsewhere; and that if the letter had 
never been delivered, the defendant’s offence would have been
the same, (k) . , , -, t „ j

It may be observed, before this subject is concluded, that send
ing a challenge is an offence for which the court of King s Bench 
will grant a criminal information : but in a case where it appeared, 
upon the affidavits, that the party applying for an information 
had himself given the first challenge, the court refused to proceed 
against the other party by way of information ; and left the pro
secutor to his ordinary remedy by action or indictment. (/) A rule 
to shew cause why such an information should not be granted 
has been made, upon producing copies only of the letters m 
which the challenge was contained, such copies being sufficiently
verified, (m) . ,.

The punishment for this offence, as a misdemeanor, is dis
cretionary, and must be guided by such circumstances of ag
gravation or mitigation as are to be found in each partici! ai 
case, (n)

(/) King’s case, 4 Inst. 181.
(g) Regin. v. Langley, 6 Mod. 125. 

S. C. 2 Lord Baym. 1031.
(7t) The rule given in 3 Inst. 158. 

is—Quando aliquid prohibetur, prohi
betur et omne per quod devenitur ad 
illud.

(z) In the first section of the act, the 
words are “ cards, dice, tables, tennis, 
“ bowls, or other game or games what- 
“ soever.”

(7c) Rex v. Williams, 2 Campb, 506.

(l) Rex a. Hankey, 1 Burr. 316. 
where it is said that the court held 
that it might have been right to have 
^ranted cross informations, in case 
each party had applied for an in
formation against the other.

(m) Rex v. Chappel, 1 Burr. 402.
(n) Rex v. Rice, 3 East. 584. >n 

which case the defendant (though he 
had undergone some imprisonment, 
and though there were several cir
cumstances tending materially to n»tl'



chap. xxvn.3 Of Challenging to Fight.
gate his offence,) was sentenced to pay 
a fine of 100/. and to be imprisoned 
for one calendar month, and at the 
expiration of that time to give secu
rity to keep the peace for three years, 
himself in 1000/. and two sureties in 
250/. each, and to he further impri
soned till such fine was paid and such 
securities given. Hawkins, speaking 
of the pernicious Consequences of

duelling, says, “ upon which consi- 
“ derations persons convicted of barely 
“ sending a challenge have been ad
judged to pay a fine of 100/. and 
“to be imprisoned for one month 
“ without bail, and also to make a 
“ public acknowledgment of their of- 
“ fence, and to be bound to their 
“ good behaviour.” 1 Hawk. P. C. 
c. 63. S.21.
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It has been already stated that affrays in a church or church
yard have always been esteemed very heinous offences, as being 
very great indignities to the Divine Majesty, to whose worship 
and service such places are immediately dedicated ; (a) and upon 
this consideration all irreverent behaviour in these places has been 
esteemed criminal by the makers of our laws. So that many dis
turbances occurring in these places are visited with punishment 
which, if they happened elsewhere, would not be punishable at all ; 
as bare quarrelsome words : and some acts are criminal, which 
would be commendable if done in another place ; as arrests by 
virtue of legal process, (b)

Several statutes have been passed for the purpose of preventing 
disturbances in places of worship belonging to the established 
church, and also in those belonging to congregations of Protestant 
Dissenters and Roman Catholics.

The 5 & 6 Edw. 6. c. 4. enacts, " that if any person whatsoever 
" shall, by words only, quarrel, chide, or brawl, in any church or 
“ church-yard, that then it shall be lawful unto the ordinary of 
“ the place where the offence shall be done, and proved by two 
“ lawful witnesses, to suspend every person so offending; that is 
“ to say, if he be a layman, ah ingressu ecclesia:, and if he be a 
“ clerk, from the ministration of his office, for so long time as the 
" said ordinary shall by his discretion think meet and convenient, 
“ according to the fault.”

By the second section of the same statute, "if any person or 
" persons shall smite or lay violent hands upon any other, either 
" in any church or church-yard, then ipso facto every person so 
" offending shall be deemed excommunicate, and be excluded from 
" the fellowship and company of Christ’s congregation.”

And the third section enacts, " That if any person shall mali- 
“ ciously strike any person with any weapon in any church or 
“ church-yard, or shall draw any weapon in any church or cliurch- 
" yard, to the intent to strike another with the same weapon, that 
“ then every person so offending, and thereof being convicted, by 
“ verdict of twelve men, or by his own confession, or by two law- 
" fui witnesses, before the justices of assize, justices of oyer and 
“ terminer, or justices of peace in their sessions, by force of this

(a) Ante, 2 71. (6) I Hawk. f. C. c. 63. s. 23.
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“ act, shall be adjudged by the same justices before whom such 
“ person shall be convicted to have one of his ears cut off : ’ then 
after providing for the offender being branded, in case he shall 
have no ears, it concludes, “and besides that every such person to 
“ be and stand ipso facto excommunicated as is aforesaid.”

In the construction of this statute it has been held that the Construction 
ecclesiastical court may proceed upon the two first sections, and is ol thc statute- 
not to be prohibited ; for though the offence mentioned in the 
second section of smiting in the church or church-yard is still an 
offence at common law, and the offender may be indicted for it; 
yet besides this, he may, by the act, be ipso facto excommuni
cated. (c) No previous conviction is necessary in this case ; 
though, if there be one, the ordinary may use it as proof of the 
fact. But before the ecclesiastical court can proceed for the 
offence, in the third section, of maliciously striking, &c. there 
must be a previous conviction, and a transmission of the sentence 
to the ordinary, {cl) Indeed, if the ecclesiastical court proceeds 
for damages on either clause, the court of King’s Bench will pro
hibit them ; for the proceedings of the ecclesiastical court are pro 
salute animœ. (e)

Cathedral churches, and the church-yards which belong to them, 
are within the statute. (/) And it has been held that it will be 
no excuse for a person who strikes another in a church, &c. to 
shew that the other assaulted him. {g) But church-wardens, or 
perhaps private persons, who whip boys for playing in the church, 
or pull off the hats of those who obstinately refuse to take them 
off themselves, or gently lay their hands on those who disturb the 
performance of any part of divine service, and turn them out of 
the church, are not within the meaning of the statute. (A)

The statute 1 Mary, sess. 2. c. 3. enacts, “that if any person or 
“ persons, of their own power and authority, do and shall willingly ^fiances 
“ and of purpose, by open and overt word, fact, act, or deed, mali- during the 
“ ciously or contemptuously molest, let, disturb, vex, or trouble, tune of divine 
“ or by any other unlawful ways or means disquiet or misuse, any 
“ preacher or preachers, licensed, allowed, or authorized, to preach 
“ by the Queen’s highness, or by any archbishop or bishop of this 
“ realm, or by any other lawful ordinary, or by any of the univer- 
“ sities of Oxford and Cambridge, or otherwise lawfully authorized 
“ or charged by reason of his or their cure, benefice, or other spi- 
“ ritual promotion or charge, in any of his or their open sermon,
“ preaching, or collation, that he or they shall make, declare,
“ preach, or pronounce, in any church, chapel, church-yard, or in 
“ any other place or places, used, frequented, or appointed, or that 
“ hereafter shall be used or appointed to be preached in ; or if any 
“ person or persons shall maliciously, willingly, or of purpose,
“ molest, let, disturb, vex, disquiet, or otherwise trouble, any par- 
“ son, vicar, parish-priest, or curate, or any lawful priest, pre- 
“ paring, saying, doing, singing, ministering, or celebrating, the

(c) Wilson, Clerk, v. Greaves, 1 
Burr. 240.

(d) Id. Ibid.
(e) Wilson, Clerk, v. Greaves, 1 

-sun-. 240. And by Lord Mansfield,

C. J. in the same case, “We proceed 
“ to punish, they to amend.”

(/) Dethick’s case, I Leon. 248.
(g) 1 Hawk. P. C. c. 63. s. 28.
(ft) Id. Ibid. s. 29.
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iC mass> or other such divine service, sacraments or sacramentale, 
“ as wa® most commonly frequented and used in the last year of 
“ the reign of the late sovereign lord king Henry the eighth, or 
[ that at any time hereafter shall be allowed, set forth, or autho- 
“ rized, by the Queen’s majesty ; or if any person or persons shall 
“ unlawfully, contemptuously, or maliciously, of their own power 
“ or authority, pull down, deface, spoil, or otherwise break, any 
“ altar or altars, or any crucifix or cross, in any church, chapel, or

church-yard, ’ every such offender, his aiders, procurers, or abet
tors, may be apprehended by any constable or churchwarden of the 
place where such offence shall be committed, or by any other officer 
or person then being present at the time of the said offence, and 
being so apprehended, shall be brought before some justice of 
peace, by whom he shall upon due accusation be committed forth
with ; and within six days next after the accusation the said jus
tice with one other justice shall diligently examine the offence ; 
and if the two justices find the person guilty, by proof of two 
witnesses, or confession, they shall commit him to gaol for three 
months, and further to the quarter sessions next after the end of 
the three months ; at which sessions he is upon repentance to be 
discharged, finding surety for his good behaviour for a year; and 
if he will not repent, he is to be further committed till he does, (i)

It has been resolved, that the disturbance of a minister in saying 
the present common prayer is within this statute ; for the express 
mention of such divine service as should be afterwards authorized 
by queen Mary impliedly includes such service also as should be 
authorized by her successors, upon the principle that as the king 
never dies, a prerogative given generally to one goes of course to 
others, (/<:)

The statute further provides, that persons rescuing offenders so 
apprehended as aforesaid, or hindering the arrest of offenders, shall 
suffer like imprisonment, and pay a fine of five pounds for’ each 
offence. (1) And if any offenders be not apprehended, but escape 
the escape is to be presented at the quarter sessions, and the inha
bitants of the parish where the escape was suffered are to forfeit 
five pounds, (m)

Precedents are to be met with of indictments for breaking the 
windows of a church, by firing a gun against them : (ri) but it has 
been doubted whether such an indictment is sustainable, as being 
for a mere trespass, (o)

The arrest of a clergyman in any church or church-yard, while 
attending to divine service, makes the offender liable to impri
sonment and ransom at the king’s will, and gree to the party ar
rested. (p)

The statute 1 W. and M. c. 18. s. 18., which was passed for the 
purpose of exempting Protestants dissenting from the church of 
England from the penalties of certain laws therein mentioned,

(i) 1 Mar. sess. 2. c. 3. s. 2, 3, 4, 5, 6. 
(k) 1 Hawk. P. C. c. 63. s. 31. Gibs. 

372.
(!) S. 7.
(m) S. S.
(») 2 Chit. Critn. L. 23.

(o) Id. Ibid. And see ante, 51.
(p) 50 Edw. 3. c. 5. 1 R. 2. c. 15.

But the arrest notwithstanding, if not 
on a Sunday, is good in law. Wats. c. 
34. 5 Burn. Just. Public Worship, p. 
111.
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enacts* “ That if any person or persons shall, willingly and of pur- 
“ pose, maliciously or contemptuously, come into any cathedral or 
“ parish church, chapel, or other congregation permitted by this 
« act, and disquiet or disturb the same, or misuse any preacher or 
“ teacher ; such person or persons, upon proof thereof before any 
« justice of peace, by two or more sufficient witnesses, shall find 
“ two sureties to be bound by recognizance in the penal sum of 
“ fifty pounds ; and in default of such sureties shall be committed 
“ to prison, there to remain till the next general or quarter ses- 
“ sions ; and upon conviction of the said offence at the said general 
“ or quarter sessions, shall suffer the pain and penalty of twenty 
“ pounds,” to the use of the king.

Before this statute the court of King’s Bench refused to grant a 
certiorari to remove an indictment at the sessions against a person 
not behaving himself modestly and reverently at the church during 
divine service ; for, although the offence was punishable by eccle
siastical censures, the court considered it properly to come within 
the cognizance of the justices of the peace, (g) An indictment 
upon the statute, found at the quarter sessions, may be removed 
by certiorari before verdict, notwithstanding the words of the sta
tute, which seem at the first view to confine the cognizance of the 
offence to the justices in the first instance, and in the next to the 
quarter sessions, (r)

The oaths taken by a preacher under this act are matter of 
record, and cannot be proved by parol evidence : but it is not ne- gt”tutc. 
cessary, upon an indictment for disturbing a dissenting congrega
tion, to prove that the minister has taken the oaths, (s) . It is no 
defence to such an indictment that the defendant committed the 
outrage for the purpose of asserting his right to the situation of 
clerk. (/) And it has been held that a congregation of foreign 
Lutherans, conducting the service of their chapel in the German 
language, are within the protection of the statute, (u) Upon the 
conviction of several defendants, each of them is liable to a penalty 
of twenty pounds. (?//)

A late statute makes further provision for the punishment of 52 Geo. 3. c. 
persons disturbing religious assemblies ; and enacts, “ that if any 
“ person or persons do and shall wilfully and maliciously or con- aga;nst the 
“ temptuously disquiet or disturb any meeting, assembly, or con- disturbance 
“ gregation of persons assembled for religious worship, permitted 
“ or authorized by this act, or any former act or acts of Parlia- 
cc ment, or shall in any way disturb, molest, or misuse any 
“ preacher, teacher, or person officiating at such meeting, assem- 
“ bly, or congregation, or any person or persons there assembled;
“ such person or persons so offending, upon proof thereof before 
“ any justice of the peace by two or more credible witnesses, shall 
cc find two sureties to be bound by recognizances in the penal sum 
“ of fifty pounds to answer for such offence ; and in default of 
“ such sureties shall be committed to prison, there to remain till 
“ the next general or quarter sessions ; and upon conviction of the

(ï) Hex v.----- , 1 Keb. 491. 5 Burn. (!) Id. Ibid.
Just. Public Worship, p. 111. (u) Id. Ibid.

(»•) Hex v. Hube, 5 T. R. 542. (w) Rex v. Hube, 5 T. R. 542.
(s) Rex v. Hube, Peake R. 131.
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31 Geo. 3. c. 
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Roman Ca
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or riots.

Of Disturbance of Public Worship, [book n.
“ said offence at the said general or quarter sessions shall suffer 
“ the Pa™ and penalty of forty pounds.” (x) A subsequent sec- 
tion oi the statute provides that nothing contained in the act shall 
extend to Quakers, nor to any meetings or assemblies for religious 
worship held or convened by them. (?/)
. ^ been holden upon this statute, in conformity to the deci

sion which has been mentioned upon the 1 W. and M. c 18 (z) 
that an indictment found at the quarter sessions may be removed 
into the court of King’s Bench by certiorari before trial, (a)

A similar provision to that contained in the 1 W. and M. c. 18. 
s. 18. (b) relating to Protestant dissenters, is enacted in the 31 Geo.' 
3. c. 32. s. 10. with respect to Roman Catholic congregations or 
assemblies of religious worship permitted by the latter statute/ 

The facts attending disturbances of religious assemblies inav 
sometimes authorize proceedings at common law for a conspiracy 
or a riot : (c) and we have seen that by the enactment of a statute 
of George l.ifpersons riotously assembled begin to demolish or 
pull down any church, chapel, or building for religious worship, 
certified and registered according to the 1W. and M. sess. 1. c. 18. 
they will be guilty of felony without benefit of clergy, (d)

(>) 52 Geo. 3. c. 155. s. 12.
(y) Id. s. 14.
(%) Rex V. Hube, ante, 281.
(a) Rex v. Wadley, 4 M and g. 508.

(6) Ante, 280.
(c) See Preced. 2 Chit. Crim. L. 29.
(d) Ante, 251.
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CHAPTER THE TWENTY-NINTH.

OF FORCIBLE ENTRY AND DETAINER.

À forcible entry or detainer is committed by violently ta vin& commonHw. 
keeping possession of lands and tenements with menaces, force, 
and arms, and without the authority of the law. (a) It has been 
laid down in the books that, at common law, and before the pass
ing of the statutes relating to this subject, if a man had a righ o 
entry upon lands or tenements, he was permitted to enter wi i 
force and arms ; and to detain his possession by force, where his 
entry was lawful : (6) and that even at this day he who is wrong 
fully dispossessed of his goods, may justify the re-taking ol them 
by force from the wrong doer, if he refuse to re-deliver them, (c)
However, it is clear that, in many cases, an indictment will He at 
common law fora forcible entry, % it contain,, not 
common technical words, “with force and arms, but also such a
statement as shews that the facts charged amount Wmore than a
bare trespass, for which no one can be indicted, (d) &nd, m a 
modern case in the court of King's Bench, it was mentioned by 
the great Judge who then presided in that court, as a part ot îe 
law which ought to be preserved, that no one shall with force and 
violence assert his own title, (e) But on a subsequent day o e 
same term he said that the court wished that the grounds ol their 
opinion in that case might be understood, and desired that it might 
not be considered as a precedent in other cases to which 1 11 no 
apply. He then proceeded : “ Perhaps some doubt may hereafter

#####
<£ touched ; it appearing by this indictment that the defendants

(а) 4 Blac. Com. 148.
(б) Dalt. Just. 297. Lamb. 135.

Crom. 70. a, b. 1 Hawk. P. C. c. 64. 
s. 1, 2, 3. 3 Bac. Abr. Forcible Entry
anrl Detainer.

(c) 1 Hawk. P. C. c. 64. s. 1.
(d) Rex v. Bake and others, 3 Burr. 

*731. Rex v. Bathurst, Say. 225. re
ferred to in Rexe. Storr, 3 Burr. 1699,

1702. Rex v. Wilson and others, 8 
T. R. 357. in which last case the in
dictment charged the defendants 
(twelve in number) with having unlaw
fully and with a strong hand entered, 
&c. and it was held good.

(e) By Lord Kenyon, C. J- Rex v. 
Wilson and others, 8 T. R. 361.
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Statutes, 5 R, 
2. c. 8. None 
shall enter in
to lands, &c. 
with strong 
hand.

15 R. 2. c. 2. 
On complaint 
of forcible 
entry, justices 
may commit 
the offender 
until fine and 
ransom.

8 H. 6. c. 9. 
Justices may 
enquire as 
well of those 
that make 
forcible en
tries as of 
those that 
holdlands, &c. 
with force.

“ unlawfully entered, and therefore the court cannot intend that 
“ they had any title.” (/)

Whatever may be the true doctrine upon this subject at common 
law, the statutes which have been passed respecting forcible en
tries and detainers are clearly intended to restrain all persons from 
having recourse to violent methods of doing themselves justice : 
and it is the more usual and effectual method to proceed upon 
these statutes, which give restitution and damages to the party 
grieved. A J

By the 5 R. 2. c. 8. none shall make entry into any lands and 
tenements but in cases where entry is given by the law ; and in 
such cases not with strong hand, nor with multitude of people, 
but only in a peaceable and easy manner, on pain of imprisonment 
and ransom. This statute gave no speedy remedy, leaving the 
party injured to the common course of proceeding by indictment 
or action ; and made no provision at all against forcible detainers. 
Ihe 15 R. 2. c. 2. goes further, and enacts, that on complaint of 
forcible entry into lands and tenements, or other possessifs what- 
soever, to the justices of peace or any of them, the justices or 
justice take sufficient power of the county, and go to the place 
where the force is made ; and if they find any that hold such place 
forcibly, after such entry, they shall commit them to the next gaol, 
there to abide, convict by the record of the same justices or jus
tice, until they make fine and ransom : and that the people of the 
county and the sheriff shall assist, &c. on pain of imprisonment 
and fine. And it also enacts, that it shall be done in the same 
manner of them that make such forcible entries in benefices or 
offices of holy church. But this statute gave no remedy against 
those who were guilty of a forcible detainer after a peaceable 
entry, nor against those who were guilty of both a forcible entry 
and forcible detainer, if they were removed before the cornino- of a 
justice of peace; and it gave no power to the justice to restore the 
partI ltlJ[re^ hir possession, and did not impose any penalty 
on the sherffi for disobeying the precepts of the justices in the 
execution of the statute. Further enactments were therefore ne
cessary. (g)

The statute 8 H. 6. c. 9. enacts, that though the persons making 
foi cible entries be present or else departed before the coming of 
the justices or justice, the same justices or justice, in some good 
town next to the tenements so entered, or in some other convenient 
place, according to their discretion, shall have authority to enquire, 
by the people of the same county, as well of them that make such 
forcible entries in lands and tenements as of them which hold the 
same with force ; and if it be found that any doth contrary to this 
statute, then the justices or justice shall cause to re-seise the lands 
and tenements, and shall put the party in full possession as 
before. (A) And after making provision concerning the precepts 
of the justices to the sheriff to return a jury to enquire of forcible 
entries, the qualification of the jurors, and the remedy by action

(/) s T. R. 364.
(s) Upon the imposing and levying 

the fine under this statute of R. 2. see 
1 Hawk. P. C. c. 64. s. 8. and the cases

collected in 3 Bac. Abr. Forcible En
try and Detainer, (A) in the notes.

(h) S. 3.
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against those who obtain forcible possession of lands, &c, it enacts, 
that mayors, &c. of cities, towns, and boroughs, having franchise, 
shall have in such cities, &c. like power to remove such entries, 
and in other articles aforesaid, rising within the same, as the jus
tices of peace and sheriffs in counties. ('<) And it is then provided,
“ that they which keep their possessions with force in any lands 
“ or tenements, whereof they or their ancestors, or they whose 
“ estates they have in such lands and tenements, have continued 
“ their possessions in the same by three years or more, be not 
“ endamaged by force of this statute.” (/<)

This proviso is further enforced by a statute, oi Tliz. c. JI. 
which enacts, “ That no restitution, upon any indictment oi tor- 
“ cible entry, or holding with force, be made to any person or 
“ persons, if the person or persons so indicted hath had the occu- 
“ pation, or hath been in quiet possession by the space of three 
c‘ whole years together next before the day of such indictment so 
“ found ; and his, her, or their estate or estates therein not ended 
“ or determined ; which the party indicted shall and may allege 
“ for stay of restitution, and restitution to stay until that he tried, 
“ if the other will deny or traverse the same : and if the same al- 
“ legation be tried against the same person or persons so indicted, 
“ then the same person or persons so indicted to pay such costs 
“ and damages to the other party as shall be assessed by the judges 

or justices before whom the same shall be tried ; the same costs 
cc and damages to be recovered and levied as is usual for costs and 
“ damages contained in judgments upon other actions/

In the construction of these statutes it has been holden, that if 
a lessee for years or a copyholder be ousted, and the lessor oi 
lord disseised, and such ouster, as well as disseisin, be found in an 
indictment of forcible entry, the court may, in their discretion, 
award a restitution of the possession to such lessee or copyholder 5 
which was, by necessary consequence, a re-seisin of the freehold 
also, whether the lessor or lord had desired or opposed it. But it 
was a great question, whether a lessee for years or a copyholder, 
being ousted by the lessor or lord, could have a restitution of their 
possession within the equity of 8 H. 6., the words of which are, 
that the justice “ shall cause to re-seise the lands,” &c. and by 
which it seems to be implied that the party must be ousted of such 
an estate whereof he may be said to be seised, which must at least 
be a freehold. For the purpose of removing this doubt, it was 
enacted by 21 Jac. 1. c. 15. that such judges or justices of the 
peace as by reason of any act of Parliament then in force weie au
thorized to give restitution to tenants of any estate of freehold of 
their lands, &c. entered upon by force, or withholden by force, 
shall have the like authority (upon indictment of such forcible en
tries or forcible withholdings) to give like restitution of possession 
to tenants for term of years, tenants by copy of court roll, guar
dians by knight’s service, tenants by elegit, statute merchant and 
staple. It has been holden, that a tenant by the verge is not 
within this statute : but the propriety of this decision is doubted ; 
as such person, having no other evidence of his title but by the
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Removed by 
21 Jac. 1. c. 15.

(i) S. 6. (k) S. 7.
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copy of court roll, seems at least to be within the meaning, if not 
within the words, of the statute. (1)

If a lessor eject his lessee for years, and afterwards be forcibly 
put out of possession again by such lessee, he has no remedy for a 
restitution by force of any of the above mentioned statutes : there 
seems, however, to be no doubt but that a justice of peace, &c. may 
remove the force, and commit the offender, (m)

Construction. The law upon these statutes respecting forcible entries and de
tainers may be further considered with referemce,—I. to the persons 
who may commit the offence ; II. to the nature of the possessions 
in respect of which it may be committed ; III. to the acts which 
will amount to a forcible entry ; and, IV. to the acts which 
amount to a forcible detainer.

sonswho PCr" f" A man who breaks open the doors of his own dwelling-house, 
commit U™7 ov of a castle, which is his own inheritance, but forcibly detained 
offence. from him by one who claims the bare custody of it, cannot be 

guilty of a forcible entry or detainer within these statutes, (n) But a 
joint-tenant or tenant in common may offend against them either by 
forcibly ejecting or forcibly holding out his companion ; for though 
the entry of such a tenant be lawful per my et per tout, so that he 
cannot in any case be punished in an action of trespass at common 
law, yet the lawfulness of his entry does not excuse the violence, 
or lessen the injury, done to his companion ; and, consequently, 
an indictment of forcible entry into a moiety of a manor, &c. is 
good, (o) Also where a man has been in possession of land for a 
great length of time by a defeasible title, and a claim is made by 
him who has a right of entry, the wrongful possessor, continuing 
his occupation, will be punishable for a forcible entry and de
tainer •, because all his estate was defeated by the claim, and his 
continuance in possession afterwards amounts in the judgment of 
law to a new entry, (p)

As to the pos- II. A person may be guilty of this offence by a force done to 
ecclesiastical possessions, as churches, vicarage-houses, &c. as 

the offence mucn as it it were done to a temporal inheritance. And it has 
m'u dC COm" ,Jeen holdeib as a general rule, that a person may be indicted for a 

forcible entry into any such incorporeal hereditament for which a 
writ of entry will lie, either by the common law, as for rent, or by- 
statute as for tithes, &c. It is, however, questioned whether 
there be any good authority that such an indictment will lie for a 
common or office ; though it seems agreed that an indictment of 
forcible detainer lies against any one, whether he be the terre- 
tenant or a stranger, who shall forcibly disturb the lawful proprie
tor in the enjoyment of these possessions ; as by violently resist
ing a lord in his distress for a rent, or by menacing a commoner 
with bodily hurt, if he dare put in his beasts into the common, 
&c. No one can come within the danger of these statutes by a 
violence offered to another in respect of a way, or such like ease-

(0 1 Hawk. P. C. c. 64. s. IT.
(m) Id. Ibid. s. 17, 18.
(it) 3 Bac. A hr. Forcible Entry, c. 

(D). 1 Hawk. P. C. c. 64. s. 32. where 
it is said also that a man will not be 
within the statutes who forcibly enters

into land in the possession of his own 
lessee at will ; but a qu. is subjoined, 

(o) 1 Hawk. P. C. c. 64. s. 33.
(P) Id. s. 22. 34. Crom. 69. Halt, 

c. 77. Co. Lit. 256.



chap, xxix.] What rolli Amount to.
ment which is no possession. But it seems that a man cannot 
be convicted, upon view, by force of the 15 R. 2. c. 2. of a forcible 
detainer of any incorporeal inheritance wherein he cannot be said 
to have made a precedent forcible entry, (g)

III. A forcible entry must regularly be with a strong hand, As to the acts 
with unusual weapons, or with menace of life or limb : it must be a
accompanied with some circumstances of actual violence or terror ; forcible entry, 
and an entry which has no other force than such as is implied by 
the law in every trespass is not within these statutes, (r) An 
entry may be forcible not only in respect of a violence actually 
done to the person of a man, as by beating him if he refuse to re
linquish his possession ; but also in respect of any other kind of 
violence in the manner of the entry, as by breaking open the doois 
of a house, whether any person be in it at the time or not, espe
cially if it be a dwelling house, and perhaps also by any act of out
rage after the entry, as by carrying away the party’s goods, &c. 
which being found in an assize of novel disseisin, will make the de
fendant a disseisor with force, and subject him to fine and impri
sonment. (s) If a man enters to distrain for rent in arrear with 
force, this is a forcible entry, because, though he does not claim 
the land itself, yet he claims a right and title out of it, which by 
these statutes he is forbid to exert by force : but if a man who has 
a rent be resisted from his distress with force, this is a forcible 
disseisin of the rent, for which he may recover treble damages in 
an assise, or may fine and imprison the party : but he cannot have 
a writ of restitution ; for the statute does not give the justices 
power to reseise the rent, but only the lands and tenements them
selves. (t) If one find a man out of his house, and forcibly with
hold him from returning to it, and send persons to take peaceable 
possession of it in the party's absence, this, according to the better 
opinion, is a forcible entry. (w) And there maybe a forcible 
entry where any person’s wife, children, or servants, are upon the 
lands to preserve the possession ; because whatever a man does by 
his agents is his own act : but his cattle being upon the ground 
do not preserve his possession, because they are not capable of 
being substituted as agents ; and therefore their being upon the 
land continues no possession, (w) .

Whenever a man, either by his behaviour or speech, at the time Forcible entry 
of his entry, gives those who are in possession of the tenements which stances of 
he claims just cause to fear that he will do them some bodily hurt, it terror, 
they will not give way to him, his entry is esteemed forcible ; whe
ther he cause such a terror by carrying with him an unusual number 
of servants, or by arming himself in such a manner as plainly inti
mates a design to back his pretensions by force, or by actually 
threatening to kill, maim, or beat those who shall continue in pos
session, or by giving out such speeches as plainly imply a purpose

(?) 1 Hawk. P. C. c. 64. s. 31. Bac. 
Ain-. Forcible Entry, fyc. (C).

(r) 3 Bac. Abr. Forcible Entry, fyc.
(D). Dall. 300. 1 Hawk. P. C. c. 64.
sect. 25.

(s) 1 Hawk. P. C. e. 64. s. -26.
(!) 3 Bac. Abr. ForcibleEntry, 8fc.(B). 
(u) 1 Hawk. P. C. c. 64. s. 20. where

it is given as the author’s opinion ; and 
contrary opinions are noticed proceed
ing on the ground that no violence 
was done to the house, but only to the 
person of the party.

(w) 3 Bac. Abr. Forcible Entry, 
c. (B).
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of using force against those who shall make any resistance, (x) 
And though a man enter peaceably, yet if he turn the party out of 
possession by force, or frighten him out of possession by threats, it 
is a forcible entry, (y) But threatening to spoil the party’s goods, 
or destroy his cattle, or to do him any similar damage, which is 
not personal, if. he will not quit the possession, seems not to 
amount to a forcible entry, (z)

. If a person who pretends a title to lands merely go over them, 
either with or without a great number of attendants, armed or un
armed, in his way to the church, or market, or for a like purpose, 
without doing any act which either expressly or impliedly amounts 
to a claim of the lands, he cannot be considered as making an 
entry within the meaning of the statutes : otherwise, if he make 
an actual claim with any circumstances of force or terror. («) 
Drawing a latch and entering a house seehis not to be a forcible 
entry according to the better opinion : (/;) so if a man open the 
door with a key, or enter by an open window, or if the entry be 
without the semblance of force, as by coming in peaceably, en
ticing the owner out of possession, and afterwards excluding him 
by shutting the door, without other force, these will not be forci
ble entries, (c)

A single person may commit a forcible entry as well as a num
ber. (d) But all who accompany a man when he makes a forcible 
entry will be deemed to enter with him, whether they actually 
come upon the lands or not. (e) So if several come in company 
where their entry is not lawful, and all of them, except one, enter 
in a peaceable manner, and that one only use force, it is a forcible 
entry in them all, because they come in company to do an unlaw- 
fill act : but it is otherwise where one had a right of entry, for 
there they only come to do a lawful act, and therefore it is the 
force of him only who used it. (/) And he who barely agrees to 
a forcible entry made to his use, without his knowledge or privity 
is not within the statutes, because he did not concur in or promote 
the force, (g) 1

IV. Forcible detainer is where a man, who enters peaceably, 
afterwards detains his possession by force : and the same circum
stances of violence or terror which will make an entry forcible, 
will also make a detainer forcible. From whence it seems to 
follow that whoever keeps in his house an unusual number of peo
ple, or unusual weapons, or threatens to do some bodily hurt to 
the former possessor, if he dare return, is guilty of a forcible de
tainer, though no attempt be made to re-enter : and it has been 
said that he also will come under the like construction who places 
men at a distance from the house in order to assault any one who 
shall attempt to make an entry into it ; and that he is in like

M I Hawk. P. C. c. 64. s 27.
(y) Halt. 299. 3 Bac. Abr. Forcible 

Entry, Sfc. (B).
(%) 1 Inst. 257. Bro. tit. Duress, 

1-2, 16. 1 Hawk. P. C. c. 64. s. 28.
(") 1 Hawk. P. C. c. 64. s. 20, 21.
(b) There have been different opi

nions upon this point, Noy, 136, 137. 
3 Bac. Abr. Forcible Entry, fyc. (B).

1 Hawk. P. C. c. 64. s. 26.
(c) 4 Com. Dig. Forcible Entry,

(A 3.)
(d) Id. (A 2.) 1 Hawk. P. C. c. 64. 

s. 29.
(e) 1 Hawk. P. C. c. 64. s. 22.
(f) 3 Bac. Abr. Forcible Entry, fyc.
(g) 1 Hawk. P. C. c. 64. s. 24,
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manner guilty who shuts his doors against a justice of peace 
coming to view the force, and obstinately refuses to let him come 
in. {h) This doctrine will apply to a lessee who, after the end of 
his term, keeps arms in his house to oppose the entry of the 
lessor, though no one attempt an entry ; or to a lessee at will de
taining with force after the will is determined : and it will apply 
in like manner to a detaining with force by a mortgagor after the 
mortgage is forfeited, or to the feoffee of a disseisor after entry or 
claim by the disseisee. And a lessee resisting with force a distress 
for rent, or forestalling or rescuing the distress, will also be guilty 
of this offence. (/)

But a man will not be guilty of the offence of forcible detainer 
for merely refusing to go out of a house, and continuing therein 
■in despite of another. (Æ) So that it is not a forcible detainer if a 
lessee at will, after the determination of the will, denies posses
sion to the lessor when he demands it ; or shuts the door against 
the lessor when he would enter ; or if he keeps out a commoner, 
by force, upon his own land. (1) And it has been seen that the 
statute 8 Hen. 6. c. 9. does not apply to a person who has been in 
possession for three years by himself, or any other under whom 
he claims, (m) But a person in quiet possession for three years, 
and then disseised by force, and restored, cannot afterwards detain 
with force within three years after his restitution ; for his posses
sion was interrupted, (n)

The remedies against such as are guilty of forcible entries or 
detainers are either by action, by complaint to justices of peace, 
(who may proceed upon view or inquisition), or by indictment at 
the general sessions, (o) And if a forcible entry or detainer be 
made by three persons or more, it is also a riot ; and may be pro
ceeded against as such, if no inquiry has before been made of the 
force, (p) Some of the points which have been determined with 
respect to an indictment for these offences, and also concerning 
the award of restitution, may be shortly noticed, (q)

The statutes seem to require that the entry should be laid in 
the indictment manu forti, or cum multitudine gentium : but some 
have liolden that equivalent words wall be sufficient, especially if 
the indictment concludes contra formam statuti; but it is not 
sufficient to say only that the party entered vi et annis, since that 
is the common allegation in every trespass, (r) No particular 
technical words are necessary in an indictment at common law ; 
a'l that is required is, that it should appear by the indictment,

(h) 1 Hawk. P. C. c. 64. s. 30. (B 2.)
(!) 4 Com. Dig. Forcible Detainer (o) See the statutes, ante, 284 to 

1 ) 286. 4 Com. Dig. Forcible Entry (C).
(fc) 1 Hawk. P. C. c. 64. s. 30. 4 Blac Com. 148. 2 Burn. Just.

. (9 4 Com. Dig. Forcible Detainer Forcible Entry, 8$c: III., IV., y. 
t,8-) (p) 2 Burn. Just. Forcible Entry

v") Ante, 285. And by 31 Eliz. and Detainer VU. Ante, 249. 
c- 11. {ante, 285) no restitution is to (gl As to the proceedings by justices 
’c given on an indictment of forcible of peace, see 2 Burn. Just. Forcible 

,,IUrï °r detainer, where the party has Entry, %c. V. 2 Com. Dig. Forcible 
een three years in quiet possession Entry (i>).
etore the indietrrient found, and his (r) JSaude’s case, Cro. Jac. 41. Hast, 
state not determined. Ent. 354. 3 Bac. Abr. Forcible Entry%
W 4 Com. Dig. Forcible Detainer fyc. (E).
VOL. I. rj
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that such force and violence have been used as constitute a public 
breach of the peace, (s)

The tenement in which the force was committed must be 
described with convenient certainty ; for otherwise, the defendant 
will not know the particular charge to which he is to make his 
defence, nor will the justices or sheriff know how to restore the 
injured party to his possession. Thus an indictment of forcible 
entry into a tenement, [t) (which may signify any thing whatso
ever wherein a man may have an estate of freehold), (u) or into 
a house or tenement, (iv) or into two closes oi meadow or pas
ture, (x) or into a rood or half a rood of land, iy) or into certain 
lands belonging to such a house, (s) .or into such a house without 
shewing in what town it lies, (o) or into a tenement with the ap
purtenances called Truepenny in D., (b) is not good. .But an in
dictment for a forcible entry in domum rnansionalem sive messua- 
gium, &c. is good, for these are words equipollent, (c) And an 
indictment for an entry into a close called Serjeant Herne’s close, 
without adding the number of acres, is good ; for here is as much 
certainty as is required in ejectment, (d) And an indictment may 
be void as to such part of it only as is uncertain, and good for so 
much as is certain : thus an indictment for a forcible entry intp a 
house and certain acres of land may be quashed as to the land, 
and stand good as to the house, (e)

An indictment on the 8 Hen. 6. c. 9. (/) must shew that the 
place was the freehold of the party grieved at the time of the 
force, (g) And in a case where the court of King’s Bench 
quashed an indictment, because it did not appear what estate the 
person expelled had in the premises, they said that it was abso
lutely necessary that this should appear, otherwise it would be un
certain whether any one of the statutes relative to foi cible entries 
extended to the estate from which the expulsion was : the 5 Rie. 
2. c. 7., the 15 Rie. 2. c. 2., and the 8 Hen. 6. c. 9., only extending 
to freehold estates ; and the 21 Jac. 1. c. 15. extending only to 
estates holden by tenants for years, tenants by copy of court roll, 
and tenants by elegit, statute merchant, and statute staple, (h) 
And it has been laid down as a general rule that an indictment 
cannot warrant a restitution, unless it find that the party was 
seised at the time, (i) But in an indictment at common law, 
where the breach of the public peace is the gist of the offence, and 
the prosecutor is not entitled to restitution and damages, it ap-

(s) By Lawrence, J. in Rex v. Wil- (d) 3 Bac. Abr. Forcible Entry, fyc.
son and others, 8 T. R. 362. (E). 1 Hawk. P. C. c. 61. s. 37.

(t) Dalt. 15. 2 Roll. R. 46. 2 Roll. (e) 3 Bac. Abr. Forcible Entry, $c.
Abr. 80. pi. 8. 3 Leon. 102. (E). 1 Hawk. P. C. c. 64. s. 37.

(u) Co. Lit. 6 a. (/) >«<e, 410.
(w) 2 Roll. Abr. 80. pi. 4, 5. Roll. (g) Rex v. Horny, 1 Lord Raym. 

R. 334. Cro. Jac. 633. Palin. 277. 210. 1 Salk. 260. Anon. 1 Vent. 89-
(a?) 2 Roll. Abr. 81. pi. 4. 2 Keb. 495. Hell. 73. Latch, 109.
(y) Bnlst. 201. (ft) Rex v. Wannop, Say, R. 142.
(z) 2 Leon. 186. 3 Leon. 101. Bro. (:) 3 Bac. Abr. Forcible Entry,

tit. Forcible Entry, 23. (E) where, and in 1 Hawk. P.C. c. 64. s.
(a) 2 Leon. 186. 38. see the cases on this subject collect'
(*) 2 Roll. Abr. 80. pi. 7. ed. And see also Rex v. Griffith et ah
(c) Ellis’s case, Cro. Jac. 633. Palm. 3 Salk. 169.

277.
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pears to be sufficient to state only that the prosecutor was in pos
session of the premises, (j)

A repugnancy in setting forth the offence in an indictment on 
these statutes is an incurable fault : as where it is alleged that 
the party was possessed of a term of years, or of a copyhold estate 
and that the defendants disseised him ; or that the defendants dis
seised J. S. of land then and yet being his freehold, for it implies 
that he always continued in possession ; and if so, it is impossible 
he could be disseised at all. (/c) It seems that an indictment on 
8 Hen. 6. c. 9. setting forth an entry and forcible detainer is good, 
without shewing whether the entry was forcible or peaceable : but 
it must set forth an entry ; for otherwise it does not appear but that 
the party has been always in possession, in which case he may 
lawfully detain it by force. (l) The time and place of the dis
seisin must be sufficiently set forth in the indictment : but it ap
pears to be sufficient to state that the defendant on such a day en
tered, &c. end disseised, &c. without adding the words then and 
there ; for it is the natural intendment that the entry and disseisin 
both happened together, (m) A disseisin is sufficiently set forth 
by alleging that the defendant entered, &c. into such a tenement, 
and disseised the party, without using the words “ unlawfully,” or 
‘ expelled,” for they are implied, (n) But no indictment can warrant 

an award of restitution, unless it find that the wrong-doer ousted 
the party grieved, and also continues his possession at the time of 
the finding of the indictment ; for it is a repugnancy to award 
restitution of possession to one who never was in possession, and 
it is vain to award it to one who does not appear to have lost 
it. (o)

If a bill, both for a forcible entry and forcible detainer, be pre
ferred to a grand jury, and found “ not a true bill” as to the 
entry with force, and “ a true bill ” as to the detainer, it will not 
Warrant an award of restitution ; but is void, because the grand 
Airy cannot find a bill, true for part, and false for part, as a petit 
jury may. (p)

The same justice or justices before whom an indictment of 
forcible entry or detainer shall be found may award restitution : but 
"o other justices, except those before whom the inquest was found, 
oun award restitution, unless the indictment be removed by 
Certiorari into the court of King’s Bench ; and that court, by the 
plenitude of its power, can restore, because that is supposed to 
3e implied by the statute ; on the ground that whenever an in- 
erior jurisdiction is erected, the superior jurisdiction must have 

Authority to put it in execution. So, if an indictment be found 
etore the justices of the peace at their quarter sessions, they have

T, (A Rex v. Wilson and others, 8 T. 
R- 357.
% 1 Hawk. P. C. c. 64. s. 39. 3

Abr. Forcible Entry, Sfc. (E).
Pa Hawk- P- C. c. 64. s. 40. 3

c. abr. ibid, And see the statute, 
ante, 284.

(’«) Baude’s case, Cro. Jac. 41. 1
ibid. s. 42.

'*) 3 Hac. Abr. Forcible Entry, %c.
V

(E).
(o) 1 Hawk. P. C. c. 64. s. 4L
(p) 1 Hawk. P. C. ç. 64. s. 40. Bui 

this it seems does not apply to the 
case of different counts in the same 
indictment, hut only where the grant 
jury find “ a true bill,” and “ not a 
“true bill” upon different parts o: 
one and the same charge. See Rex t> 
Fieldhouse, Cowp. 323.
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authority to award a writ of restitution, because the statute having 
given power to the justices or justice to reseise, it may as well be 
done by them in court as out of it. (q) But the justices of oyer 
and terminer, or general gaol delivery, though they may enquire 
of forcible entries, and fine the parties, yet cannot award a writ of 
restitution. (?•)

Restitution ought only to be awarded for the possession of 
tenements visible and corporeal ; for a man who has a right to 
such as are invisible and incorporeal, as rents'or commons, cannot 
be put out of possession of them, but only at his own election, by 
a fiction of law, to enable him to recover damages against the per
son that disturbs him in the enjoyment of them ; and all the re
medy that can be desired against a torce in respect to such pos
sessions is to have the force removed, and those who are guilty of 
it punished, which may be done by 15 R. 2. c. 2. (s) And resti
tution is to be awarded only to him who is found by the indict
ment to have been put out of the actual possession, and not to one 
who was only seised in law. (t) Upon the removal of the pro
ceedings into the court of King’s Bench by certiorari, that court 
may award a restitution discretionally ; and will so award, unless 
the defendant plead very soon, and take notice of trial within the 
term, (m) And where a conviction of a forcible entry was quashed 
in that court for uncertainty ; but the restitution was opposed on 
an affidavit that the party’s title (which was by lease,) was expired 
since the conviction ; the court said they had no discretionary 
power in this case, but were bound to award restitution on quash
ing the conviction, (w)

It appears by the proviso in the statute of 8 Hen. 6. c. 9. and 
also by the 31 Eliz. c. 11. that any one indicted upon these sta
tutes may allege quiet possession for three whole years to stay the 
award of restitution ; in the construction of which it has been 
holden, that such possession must have continued without in
terruption during three whole years next before the indict
ment. (.r) And it has also been said that the three years’ posses
sion must be of a lawful estate ; and therefore that a disseisor can

(q) 3 Bac. Abr. Forcible Entry, Sfc. 
(F).

(/•) Id. ibid and 1 Hawk. P. C. c. 64. 
s. 51. where it is said that justices of 
oyer and terminer have no power 
either to enquire of a forcible entry 
or detainer, or to award restitution on 
an indictment on the statutes ; because 
when a new power is created by sta
tute, and certain justices are assigned 
to execute it, it cannot regularly be 
executed by any other : and inasmuch 
as justices of oyer and terminer have 
a commission entirely distinct from 
that of justices of peace, they shall 
not from the general words of their 
commission ad inquirend’ de omnibus, 
fyc. be construed to have any such 
powers as are specially limited to jus
tices of peace. But in 4 Com. Dig. 
Fore. Enlr. (D 5.) it is said that jus

tices of gaol delivery may award resti
tution upon an indictment before 
them : and Sav. 68. is cited : and af
terwards Id. (D 7.) it is said that resti
tution shall not be by justices of as
size, gaol delivery, or justices of 
peace, if the indictment was not found 
before them; and II. P. C. 140. Dalt. 
c. 44. 131. are cited; assuming here, 
as it should seem, that if the indict
ment were found before justices of 
assize and gaol delivery, they might 
award restitution.

(s) 1 Hawk. P. C. c. 64. s. 45. Lamb. 
Just. 153. Co Lit. 323.

(() Lamb. Just. 153. Dalt. c. S3.
. (u) Rex v. Marrow, Ca. temp. Ilardvv. 
174.

(w) Rex v. Jones, 1 Str. 474.
(,r) 3 Bac. Abr. Forcible Entry, Hc- 

(G). 1 Hawk. P. C. c. 64. s. 53.
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mi no case justify a forcible entry or detainer against the disseisee 
having a right of entry, as it seems that he may against a stranger, 
or even against the disseisee having, by his laches, lost his right 
of entry, (y) Wherever such possession is pleaded in bar of a 
restitution, either in the King’s Bench or before justices of the 
peace, no restitution ought to be awarded till the truth of the plea 
be tried ; and such plea need not shew under what title, or of 
what estate, such possession was ; because not the title, but the 
possession only, is material, (z) If the defendant tender a traverse 
of the force (which must be in writing), no restitution ought to be 
till such traverse be tried ; in order to which the justice, before 
whom the indictment is found, ought to award a venire for a jury : 
but if such jury find so much of the indictment to be true as will 
Warrant a restitution, it will be sufficient, though they find the 
other part of it to be false, (a) Where the defendant pleads three 
years’ possession in stay of restitution, according to 31 Eliz. c. 11., 
and it is found against him, he must pay costs. \h)

The same justices who have awarded a restitution on an indict- Of supersed- 
ment of forcible entry, &c. or any two or one of them, may after- in= the resti" 
Wards supersede such restitution upon an insufficiency in the in- tuhon' 
dictaient appearing unto them : but no other justices or court 
whatsoever have such power, except the court of King’s Bench ; a 
certiorari from whence wholly closes the hands of the justices of 
peace, and avoids any restitution which is executed after its teste, 
but does not bring the justices into contempt without notice, (c)

1 he court of King’s Bench has such a discretionary power over of setting 
these matters, from an equitable construction of the statutes, that aside the res- 
if a restitution shall appear to have been illegally awarded or exe- titution- 
cuted, that court may set it aside, and grant a re -restitution to the 
defendant. But a defendant cannot in any case whatsoever, ex rigore 

juris,demand a restitution,either upon the quashing of the indictment, 
or a verdict found for him on a traverse thereof, &c.; for the power 
0 granting a restitution is vested in the King’s Bench only, by an 
equitable construction of the general words of the statutes, and is 
Mot expressly given by those statutes ; and is never made use of by 
hat court but when, upon consideration of the whole circum

stances of the case, the defendant shall appear to have some right 
to the tenements, the possession whereof he lost by the restitution 
granted to the prosecutor, (d )

The court of King’s Bench has been so favourable to one who,
Upon his traverse of an indictment upon these statutes being found 
tor him, has appeared to have been unjustly put out of his posses
sion, that they have awarded him a restitution, notwithstanding it 
las been shewn to the court that, since the restitution granted 

Mpon the indictment, a stranger has recovered the possession of 
Me same land in the lord’s court, (e)

3 Bac. Abr. Forcible Entry, &c 
(G). 1 Hawk. c. 64. s. 64.

1 Hawk. c. 64. s. 56.
W 3 Bac. Abr. Forcible Entry, Src 
L. 1 Hawk. c. 64, s. 58, 59.' Re° 

"-Wwter, 2 Salk. 588.
BBeg. v. Goodenough, 2 Lor 

yni. 1036. And see the words o

the statute, ante, 285.
(c) 3 Bac. Abr. Id. ibid. 1 Hawk. c. 

64. s. 61, 62.
(d) 3 Bac. Abr. Id. ibid. 1 Hawk. c. 

64. S. 63, 64, 65.
(c) 3 Bac. Abr, Id. ibid. 1 Hawk. c. 

64. s. 66.
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The justices or justice may execute the writ of restitution in 
person, or may make their precept to the sheriff to do it. (/) The 
sheriff, if need be, may raise the power of the county to assist him 
in the execution ef the precept ; and therefore, if he make a re
turn thereto that he could not make a restitution by reason of re
sistance, he shall be amerced, (g) And it is said, that a justice 
of peace or sheriff may break open a house to make restitution, (h)

If possession under a writ of restitution is avoided immediately 
after execution by a fresh force, the party shall have a second writ 
of restitution without a new inquisition : but the second writ 
must be applied for within a reasonable time. (?!) And where 
restitution is not ordered till three years after the inquisition, it is 
bad. (/<)

(/) 1 Hawk. c. 64. s. 49. (D 6.)
(s) Id. ibid. sect. 52. (i) Rex v. Harris, 1 lord Raym. 482.
(ft) 4 Com. Dig. Forcible Entry (k) Rex v. Harris, 3 Salk. 313.



295

CHAPTER THE THIRTIETH,

OF NUISANCES.

Nuisance, nocumentum, or annoyance, signifies any thing that 
worketh hurt, inconvenience, or damage. And nuisances are of 
two kinds ; public or common nuisances, which affect the public, 
and are an annoyance to all the King’s subjects ; and private 
nuisances, which may be defined as any thing done to the hurt or 
annoyance of the lands, tenements, or hereditaments of another, (ce) 
Private nuisances, as they are remedied only by civil proceedings, 
do not come within the scope of this Treatise : but public or com
mon nuisances, as they annoy the whole community in general, 
and not merely some particular person, are properly punishable 
by indictment, and not the subject of action ; for it would be un
reasonable to multiply suits by giving every man a separate right 
for what damnifies him in common only with the rest of his 
fellow-subjects, (b) In treating of public or common nuisances, 
we may consider, I, of public nuisances in general, II, of nui
sances to public highways ; III, of nuisances to public rivers ; and, 
IV, of nuisances to public bridges.

(а) 3 Blac. Com. 216. 2 Inst. 406.
(б) 4Blac.Com.166. There are, how

ever, circumstances mentioned in the 
hooks upon which a party has been ad
mitted to have a private satisfaction by 
civil suit for that which is a public nui
sance ; namely, where he has sustained 
some extraordinary damage by it be
yond the rest of the king’s subject 
As if by means of a ditch dug aeros a 
public way, which is a cornino" nui
sance, a man or his horse sufer ofy 
injury by falling therein ; -nere, for 
this particular damage, *°t common 
to others, it has been leld, that, the 
party may have his alien. Co. Lit. 
56. 5 Rep. 73. 3 Blac. Com. 219.
And see also Fowler v. Sanders, Cro. 
Jac. 446. But the particular damage

in this case must he direct, and not 
consequential, as by being delayed in 
a journey of importance. Bull. N. P. 
26. In Rex v. Dewsnap and another, 
16 East. 196. Lord Ellenborough, C. 
j said, “ I did not expect that it 
‘ would have been disputed at this 

“ day that though a nuisance may be 
“ public, yet that there may be a spe- 
“ cial grievance, arising out of the 
“ common cause of injury, which 
“ presses more upon particular indi- 
“ viduals than upon others not so im- 
“ mediately within the influence of it. 
“ In the case of stopping a common 
“ highway which may affect all the 
“ subjects, yet if a particular person 
“ sustain a special injury from it, he 
“ has an action.”

Nuisances are 
public and pri
vate.
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SECT. I.

,Of Public Nuisances in General.

Of public nui
sances in ge
neral.

Offensive 
trades and 
manufactures.

The existence 
of the nui
sance depends 
upon the num
ber of houses 
and concourse 
of people; and 
also upon its 
making the 
enjoyment of 
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Public nuisances may be considered as offences against the 
public order and (economical regimen of the state ; being either 
the doing of a thing to the annoyance of all the King’s subjects, 
or the neglecting to do a thing which the common good re
quires. (c) But the annoyance or neglect must be of a real and 
substantial nature : and the fears of mankind, though they may be 
reasonable, will not create a nuisance, (cl)

Offensive trades and manufactures may be public nuisances. A 
hrewhouse, erected in such an inconvenient place that the business 
cannot be carried on without greatly incommoding the neighbour
hood, may be indicted as a common nuisance : and so in the like 
case may a glasshoiâe, or Sidney arci. With respect to a candle 
manufactory, it has been holden, that it is no common nuisance to 
make candles in a town, because the needfulness of them shall 
dispense with the noisomeness of the smell : but the reasonable
ness of this opinion seems justly to be questionable, because, what
ever necessity there may be that candles be made, it cannot be 
pretended that it is necessary to make them in a town, (e)

An indictment will not lie for that which is a nuisance only to 
a few inhabitants of a particular place : as where, upon an indict
ment against a tinman for the noise made by him in carrying on 
his trade, it appeared in evidence, that the noise only affected 
the inhabitants of three numbers of the chambers in Clifford’s Inn, 
and that by shutting the windows the noise was in a great mea
sure prevented, it was ruled by Lord Ellenborough, C. J. that the 
indictment could not be sustained, as the annoyance was, if any 
thinrr, a private nuisance. (/) But an indictment for a nuisance, 
by steeping stinking skins io water, laying it to be committed 
near the highway, and also near' several dwelling houses, has been 
held sufficient : and the court said, that if a man erects a nuisance 
near the highway, by which the dis thereabouts is corrupted, it 
must in its nature be a nuisance to those who are in the highway; 
and that therefore the indictment was well enough, (g) And an 
indictment was held good for a nuisante in erecting buildings, 
and making Gres which sent forth noisome, offensive, and stinking

(c) 4 Blac. Com. 166. 1 Hawk, P. C.
c. 75. s. 1. 2 Roll. Ahr. 83.

(d) By Lord Ilardwicke, Anon. 3 
Aik. 750.

(e) 1 Hawk. P. C. c. 75. s. 10. In 5 
Bac. Abr. Nuisance, (A) it is said, “ It 
“ seems the better opinion that a 
“ brewhouse, glasshouse, chandler’s 
“ shop, and sty for swine, set up in 
n such inconvenient parts of a town

“ that they caxnot but greatly incom- 
“ mode the neighbourhood, are com
ti mon nuisances:” and 2 Roll. Abr. 
139. Cro. Car. 510. Hut. 136. Palm. 
536. Vent. 26. Kcb. 500. 2 Salk.
458. pi. 3. 460. pi. 7. 2 Lord Raym. 
1163. are cited.

(/) Rex v. Lloyd, 4 Esp. 200.
(g) Rex o. Pappineau, 1 Str. 686.
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smokes, and making great quantities of noisome, offensive, and 
stinking liquors, near to the King’s common highway, and near 
to the dwelling houses of several of the inhabitants, whereby the 
air was impregnated with noisome and offensive stinks and 
smells. (A) Upon the report of the evidence it appeared that the 
smell was not only intolerably offensive, but also noxious and 
hurtful, and made many persons sick, and gave them head-aches ; 
and it was held that it was not necessary that the smell should be 
unwholesome, but that it was enough if it rendered the enjoyment 
of life and property uncomfortable ; and further, that the exist
ence of the nuisance depended upon the number of the houses 
and concourse of people, and was a matter of fact to be judged of 
by the jury, (i) But the carrying on of an offensive trade is not 
indictable, unless it be destructive of the health of the neighbour
hood, or render the houses untenantable or uncomfortable. (A)

It appears to have been ruled that a person cannot be indicted 
for setting up a noxious manufactory in a neighbourhood in which 
other offensive trades have long been borne with, unless the in
convenience to the public be greatly increased. (Z ) And also that 
a person cannot be indicted for continuing a noxious trade which 
has been carried on at the same place for nearly fifty years, (m) 
But this seems hardly to be reconcileable to the doctrine, subse
quently recognized, that no length of time can legalize a public 
nuisance, although it may supply an answer to the action of a pri
vate individual, (n) It should seem that in judging whether a 
thing is a public nuisance or not, the public good it does may, in 
some cases, when the public health is not concerned, be taken 
into consideration, to see if it outweighs the public annoyance. 
With respect to offensive works, though they may have been ori
ginally established under circumstances which would prima facie 
protect them against a prosecution for a nuisance, it seems that a 
wilful neglect to adopt established improvements, which would 
make them less offensive, may be indictable.

It seems, that erecting gunpowder mills, or keeping gunpowder 
magazines near a town, is a nuisance by the common law, for 
which an indictment or information will lie. (o) And the making, 
keeping, or carrying, of too large a quantity of gunpowder at one 
time, or in one place or vehicle, is prohibited by the statute 12 
Geo. 3. c. 61. under heavy penalties and forfeiture; And it ap-

(h) Rex ti. White and Ward, 1 Burr. 
333.

O') Rex V. While and Ward, 1 Burr, 
337. where see also that the word 
“ noxious” not only means hurtful 
and offensive to the smell, but in
cludes the complex idea of insalubrity 
and offensiveness.

(A) Rex v. Davey and another, 5 
Esp. 217.

(l) Rex t>. Bartholomew Neville, 
Peake 91.

(m) Rex u, Samuel Neville, Peake 93. 
(«) Weld v. Hornby, 7 East. 199.

tiex Cross, 3 Campi), 227,, and see 
post, 305.

(o') Rex v. Williams, E. 12. W. an 
indictment against Roger Williams for 
keeping 400 barrels of gunpowder 
near the town of Bradford, and he was 
convicted. And in Rex v. Taylor, 15 
Geo. 2. the Court granted an informa
tion against the defendant as for a 
nuisance, on affidavits of his keeping 
great quantities of gunpowder near 
Maldon in Surry, to the endangering 
of the church and houses where he 
lived. 2 Str. 1167. 2 Burn. Just. 
Gunpowder ; where it is said, “ or ra- 
“ ther it should have been expressed 
“ to the endangering the lives of his 
“ majesty’s subjects.”

How far a 
noxious trade 
may be sanc
tioned.

Gunpowder 
and combusti
bles.
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pears, that persons putting on board a ship an article of a com
bustible and dangerous nature, without giving due notice of its 
contents, so as to enable the master to use proper precautions in 
the stowing of it, will be guilty of a misdemeanor. The case did 
not come before the court of King's Bench directly upon its cri
minal nature : but that court, in adverting to the conduct imputed 
to the defendants, declared it to be criminal ; and said, “ in order 
cc to make the putting on board wrongful the defendants must be 
“ conusant of the dangerous quality of the article put on board ; 
“ and if, being so, they yet gave no notice, considering the 
“ probable danger thereby occasioned to the lives of those on 
“ board, it amounts to a species of delinquency in the persons 
“ concerned in so putting such dangerous article on board, for 
" which they are criminally liable, and punishable as for a mis- 
“ demeanor at least.” (p)

All disorderly inns or ale-houses, baiody-houses, gaming-houses, 
play-houses, unlicensed or improperly conducted, booths and 
stages for rope-dancers, mountebanks, and the like, are public 
nuisances, and may therefore be indicted, (q)

It seems to be agreed, that the keeper of an inn may, by the 
common law, be indicted and fined as being guilty of a public 
nuisance, if he usually harbour thieves, or persons of scandalous 
reputation, or suffer frequent disorders in his house, or take exor
bitant prices, or set up a new inn in a place where there is no 
manner of need of one, to the hindrance of other ancient and well 
governed inns, or keep it in a place in respect of its situation 
wholly unfit for such a purpose, (r) And it seems also to be clear 
that if one who keeps a common inn refuse either to receive a tra
veller as a guest into his house, or to find him victuals or lodging, 
upon his tendering him a reasonable price for the same, he is not 
only liable to render damages to the party in an action, but may 
also be indicted and fined at the suit of the king ; and it is also 
said, that he may be compelled by the constable of the town to 
receive and entertain such a person as his guest ; and that it is in 
no way material whether he have any sign before his door or not, 
if he make it his common business to entertain passengers, (.sj

The keeping of an inn is no franchise, but a lawful trade when 
not exercised to the prejudice of the public; and therefore there is 
no need of any licence or allowance for such erection, (t) But if 
an inn use the trade of an alehouse, as almost all innkeepers do, it 
will be within the statutes made concerning alehouses. (t<)

(p) Williams v. The East India 
Company, 3 East. 192, 201.

(q) 4 Blac. Com. 167.
(r) 1 Hawk. P. C. c. 78. s. 1. And

see in 3 Bac. Abr. Inns, $c. (A) that as 
inns from their number and situation 
may become nuisances, they may he 
suppressed, and the parties keeping 
them may at common law be indicted 
and fined. And see also as to exor
bitant prices, Id. (C) 2. 21 Jac. 1. c.
21.

(s) 1 Hawk. P. C. c. 78. s. 2.

(<) Dalt. c. 56. Blackerby 170. 1
Burn. Just. tit. Alehouses, I. 3 Bac. 
Abr. Inns, fyc. (A)

(u) 1 Burn. Just. Alehouses, where 
those statutes are collected. Before 
the stat. 5 and 6 Edw. 6. c. 25. it was 
lawful for any one to keep an alehouse 
without licence, for it was a means of 
livelihood which any one was free to 
follow. But if it was so kept as to be 
disorderly, it was indictable as a nui
sance. 1 Salk. 45. 1 Hawk. P. C. c.
78, S. 52. in rnarg.
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It is clearly agreed that keeping a bawdy-house is a common Bawdy- 

nuisance, as it endangers the public peace by drawing together houses' 
dissolute and debauched persons ; and also has an apparent tend
ency to corrupt the manners of both sexes, by such an open pro
fession of lewdness, (tv) And it has been adjudged that this is an 
offence of which a feme covert may be guilty as well as if she were 
sole, and that she, together with her husband, may be convicted of 
it; for the keeping the house does not necessarily import property, 
but may signify that share of government which the wife has in a 
family as well as the husband ; and in this she is presumed to have 
a considerable part, as those matters are usually managed oy the 
intrigues of her sex. (x) If a person be only a lodger, and have 
hut a single room, yet if she make use of it to accommodate people 
in the way of a bawdy-house, it will be a keeping of a bawdy-house 
as much as if she had a whole house. (_?/) But an indictment can
not be maintained against a person for being a common bawd, and 
procuring men and women to meet together to commit fornica
tion : the indictment should be for keeping a bawdy-house, (a)
For the bare solicitation of chastity is not indictable, but cogni
zable only in the ecclesiastical courts, (a)

It is clearly agreed, that all common gaming-houses are nui- Common 
sauces in the eye of the law, being detrimental to the public, as 
they promote cheating and other corrupt practices ; and incite to 
idleness, and avaricious ways of gaining property, great numbers 
whose time might otherwise be employed for the good of the 
community, (b) And in a late case it was held, that the keeping 
a common gaming-house, and for lucre and gain unlawfully 
causing and procuring divers idle and evil disposed persons to fre
quent and come to play together at a game called “rouge et noir,” 
and permitting the said idle and evil disposed persons to remain 
playing at the same game for divers large and excessive sums of 
money, is an indictable offence at common law. (i) It has also 
been adjudged, that it is an offence for which a feme covert may 
be indicted ; for, as she may be concerned in acts of bawdry, as 
has been observed above, so she may be active in promoting 
gaming, and furnishing the guests with conveniences for that pur
pose. (e) There are also certain penalties imposed by statutes 
upon the offence of keeping a common gaming-house, (d)

An indictment against a defendant for that he did keep a com
mon, ill-governed, and disorderly house, and in the said house for

(w) 3 Inst. c. 93. p. 204. 1 Hawk.
P- C. c. 74. and c. 75. s. 6. 5 Bac. 
Abr. Nuisances (A). 3 Burn. Just.
Lexvdness and JVuisance.

(a1) Reg. v. Williams, 1 Salk. 383. 
“Me, 16.

(y) Rex v. Pierson, 2 Lord Raym. 
1197. 1 Salk. 382.

(%) Id. Ibid.
(«) 1 Hawk. P. C. c. 74. 3 Burn.

Just. Lewdness.
(1>) 5 Bac. Abr. Nuisances (A). 1 

Hawk. P. C. c. 75. s. 6. Rext). Dixon, 
10 Mod. 336.

W Rex v. Rogier and Humphry, 1

B and C. 272. And Holroyd, J. said, 
that in his opinion it would have been 
sufficient merely to have alleged, that 
the defendants kept a common gam
ing-house. And see Rex v. Taylor, 3 
B. and C. 502.

(c) Rex v. Dixon, Trim 2 Geo. 1. 5 
Bac. Abr. Nuisances (A). 10 Mod. 335. 
1 Hawk. P. C. c. 92. s. 30. and see ante, 
16.

(rf) ! Hawk. P. C. c. 92. s. 14. et 
sequ. And see 25 Geo. 2. c. 36. s. 5. 
42 Geo . 3. c. 119. And see post, p. 
304, as to lotteries and little goes.
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his lucre, &c. certain persons of ill-name, &c. to frequent and come 
together, did cause and procure, and the said persons in the said 
house to remain fighting of cocks, boxing, playing at cudgels, and 
misbehaving themselves, did permit, has been held to be good, (e) 
And it seems that the keeping of a cockpit is not only an indict
able offence at common law, but that a cockpit is considered as a 
gaming-house within the statute 33 Hen. 8. c. 9. s. 11. which im
poses a penalty of forty shillings per day upon such houses ; and 
therefore, on a conviction on an indictment at common law, the 
court will measure the fine by inflicting forty shillings for each day, 
according to the number of days such cockpit was kept open. (/) 

It seems to be the better opinion that playhouses, having been 
originally instituted with a laudable design of recommending virtue 
to the imitation of the people, and exposing vice and folly fare not 
nuisances in their own nature, but may only become such by acci - 
dent ; as, where they draw together such numbers of coaches or 
people, &c. as prove generally inconvenient to the places adjacent: 
or, when they pervert their original institution by recommending 
vicious and loose characters, under beautiful colours, to the imi- 
a ion o the people, and make a jest of things commendable, 

serious, and useful, (g) Players and playhouses are now put under 
salutary regulations by the provisions of several statutes. (A) And 
places of public entertainment in the neighbourhood of London if 
not properly licensed, are to be deemed disorderly houses by the 
statute 25 Geo. 2. c. 36. (i) which, reciting the multitude of places 
ot entertainment for the lower sort of people as a great cause of 
thefts and robberies, enacts, "that any house, room, garden, or 

other place, kept for public dancing, music, or other public en
tertainment of the like kind in the cities of London and West
minster, or within twenty miles thereof,” without a licence from 

the last preceding Michaelmas quarter sessions, under the hands 
and seals of four of the justices, “ shall be deemed a disorderly 
• hf,!SC [r plac6, The act then particularizes the mode of grant- 
mg the licence, makes it lawful for a constable or other person 
authorized by warrant of a justice, to enter such house or place' 
and to seize every person found therein ; and makes every person 
keeping such house, &c. without a licence liable to a penalty of
IUU/. and otherwise punishable as the law directs in cases of dis
orderly houses. (/<)

(e) Rex v. Higginson, 2 Burr. 1233. 
(/) Rex v. Howell, 3 Keb. 510. 1

Hawk. P. C. c. 92. s. 29.
(S') 5 Bac. Abr. Nuisances (A). 1

Hawk. P. C. c.75. s. 7. And as to the 
performance of an obscene play, see 
ante, 220, note (d).

(h) The 10 Geo. 2. c. 28. enacts that 
persons performing any entertainment 
ot the stage without authority or li
cence, shall be deemed rogues and 
vagabonds, and liable to the penalties 
of 12 Ann. slat. 2. c. 23. (an act re
pealed, hut re-enacted by 17 Geo. 2. 
c. 5.) and also to a penalty of 50k See 
also the 28 Geo. 3. c. 30. by which

justices of the peace at their quarter 
sessions may license theatrical repre
sentations occasionally, under certain 
restrictions The words “ entertain- 
“ment of the stage,” in 10 Geo. 2. c. 
£8. have been held not to extend to an 
exhibition of tumbling. Rex v. Han- 
dy, 0 T. R. 286. By special acts of 
Parliament playhouses are permitted 
to be erected in particular places.

(*) Made perpetual by the 28 Geo. 2. 
C. 19.

(k) By s. 3. this act is not to extend 
to the theatres in Drury Lane and 
Covent Garden, or the King’s Theatre 
in the Haymarket ; nor to perform-
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It seems also to be the better opinion, that all common stages for Stages for 

rope-dancers, Sjc. ■ are nuisances, not only because they are great rope-dancers, 
temptations to idleness, but also because they are apt to draw 
together numbers of disorderly persons, which cannot but be very 
inconvenient to the neighbourhood. (1)

The proceedings in respect of prosecutions against persons Proceedings in 
keeping bawdy-houses, gaming-houses, or other disorderly houses, prosecutions 
are facilitated by 25 Geo. 2. c. 36. by which it is enacted, that if gQ^fo/keep- 
two inhabitants of any parish or place, paying scot and lot, give mg bawdy- 
notice in writing to the constable, of any person keeping a bawdy- gam-
house, gaming-house, or any other disorderly house, in such Ò^therdis- 
parish or place, the constable shall go with such inhabitants to a orderly 
justice J and shall, upon such inhabitants making oath before the h™86®- c2|6- 
justice that they believe the contents of the notice to be true, and 
entering into a recognizance in twenty pounds each to give mate
rial evidence against the person for such offence, enter into a re
cognizance in the sum of thirty pounds to prosecute with effect at 
the next sessions or assizes as to the justice shall seem meet. And 
provision is also made for the payment by the overseers of the 
charges of prosecution to the constable, and ten pounds on con
viction to each of the two inhabitants, (m) The person keeping 
such bawdy-house, &c. is also to be bound over to appear at the 
sessions or assizes.

The eighth section of this statute, reciting that by reason of the persons act- 
many subtle and crafty contrivances of persons keeping bawdy- 
houses, &c. it is difficult to prove who is the real owner or keeper, houses to 
enacts, that any person “ who shall appear, ■ act, or behave as be deemed 
cc master or mistress, or as the person having the care, govern- keepers.
“ ment, or management, of any bawdy-house, gaming-house, or 
“ other disorderly house, shall be deemed and taken to be the 
“ keeper thereof, and shall be liable to be prosecuted and punished 
“ as such, notwithstanding he or she shall not in fact be the real 
“ owner or keeper thereof.” By the ninth section any person Witness, 
may give evidence upon such prosecution, though an inhabitant of 
the parish or place, and though he may have entered into the 
before-mentioned recognizance. The tenth section enacts, that Certiorari, 
no indictment shall be removed by certiorari, but shall be tried at 
the same sessions or assizes where it shall have been preferred 
(unless the court shall think proper, upon cause shewn, to adjourn 
the same,) notwithstanding any such writ or allowance. Upon 
this last clause it has been decided, that the general words do not 
restrain the crown from removing the indictment by certiorari ; 
there being nothing in the act to shew that the Legislature intended 
that the crown should be bound by it. (n)

Any number of persons may be included in the same indict- indictment 
ment for keeping different disorderly houses, stating that they 
" severally” kept, &c. such houses, (o) It seems that it is neces- ^
ances and public entertainments car- 
ned on under letters patent, or licence 
°f the crown, or licence of the lord 
chamberlain.

being indicted for a riot and unlawful 
assembly,

(m) S. 4.
(«) Rex v. Davies and others, 5 T.

(t) 5 Bac. A hr. JVuîsannes (A). 1 R. 626.
Hawk. P. C. c. 75. s. 6. And see ante, io) 2 Hale 174, where it is said, “ It is 
P 248, note (g), as to stage-players “ common experience at this day that



308 Of Nuisances.—Indecency, Eaves-droppers, [book ii.

Open lewdness 
and indecent 
exposure.

Eaves drop
pers.

Common
scold.

sary to state where the house is situate, and the time, so as to 
make a particular statement of the offence, which is the keeping 
of the house, (p) But particular facts need not be stated ; and 
though the charge is thus general, yet at the trial evidence may be 
he given of particular facts, and of the particular time of doing 
them. (<f) It is not necessary to prove who frequents the house, 
for that may be impossible : but if any unknown persons are 
proved to be there behaving disorderly, it is sufficient to support 
the indictment, (r)

In general, all open lewdness grossly scandalous is punishable 
by indictment at the common law : and it appears to be an esta
blished principle that whatever openly outrages decency, and is 
injurious to public morals, is a misdemeanor, (s) In a late case it 
was held to be an indictable offence for a man to undress himself 
on the beach and to bathe in the sea near inhabited houses, from 
which he might be distinctly seen ; although the houses had been 
recently erected, and, until their erection, it had been usual for 
men to bathe in great numbers at the place in question. M‘Do- 
nald, C. B., ruled, that whatever place becomes the habitation of 
civilized men, there the laws of decency must be enforced. (/) 
And to shew a being of unnatural and monstrous shape for money 
is a misdemeanor, (u)

Eaves droppers, or such as listen under walls or windows, or 
the eaves of a house, to hearken after discourse, and thereupon 
to frame slanderous and mischievous tales, are a common nui
sance, and presentable at the court leet; or are indictable at the 
sessions, and punishable by fine and finding sureties for their good 
behaviour.(w) * ^

A common scold, communis rixatrix, (for our law confines it to 
the feminine gender) is a public nuisance to her neighbourhood, 
and may be indicted for the offence ; and, upon conviction, pu
nished by being placed in a certain engine of correction called the 
trebucket, or cucking stool, (x) And she may be convicted with-
“ twenty persons may be indicted for 
“keeping disorderly houses or bawdy 
“ houses ; and they are daily convicted 
“ upon such indictments, for the word 
M separ ali ter makes them several in
dictments.” And in Rex v. King
ston and others, 8 East. 41., it was 
held that it is no objection on demur
rer that several different defendants 
are charged in different counts of an 
indictment for offences of the same 
nature ; though it may be a ground 
for application to the discretion of the 
court to quash the indictment.

(p) By Buller, J. in J’Anson v. Stu
art, IT. R. 754.

(?) By Lord Hardwicke, in Clarke 
v. Periam, 2 Atk. 339.

(r) J’Anson v. Stuart, 1 T. R. 754., 
by Buller, J.

(*) 1 Hawk. P. C. c. 5. s. 4. 3 Burn. 
Just. Lewdness. 4 Bla. Com. 65, (n).
1 East. P. C. c. 1. s. 1.

(<) Rex v. Crunden, 2 Campi,. 89.

And the Court of King’s Bench, when 
the defendant was brought up for j ud <?- 
ment, expressed a clear opinion that 
the offence imputed to him was a mis
demeanor, and that he had been pro
perly convicted. In Rex v. Sir Chas. 
Sedley, Sid. 168., 1 Keb. 620. S. C. the 
defendant being indicted for shewing 
himself naked from a balcony in Co
vent Garden to a great multitude of 
people, confessed the indictment; and 
was sentenced to pay a fine of 2000 
marks, to be imprisoned a week, and 
to give security for his good behaviour 
for three years.

(u) Barring v. Walrond, 2 Cha. Ca.
110, the case of a monstrous child that 
died, and was embalmed to be kept for 
shew, but was ordered by the Lord 
Chancellor to be buried,—(cited in 
Burn. Just. Nuisance.)

(w) 4 Bla. Com. 167, 168. 1 Burn.
Just. Eaves Droppers.

(x) 1 Hawk. P. C, c. 75. s. 14. 4 Bla.



chap xxx. § I.} Noises, Spreading Infection, Mastiff, 8$c.
Out setting forth the particulars in the indictment : (y) though the 
offence must he set forth in technical words, and with convenient 
certainty ; and the indictment must conclude not only against the 
peace, but to the common nuisance of divers of his Majesty’s liege 
subjects.(3) It is not necessary to give in evidence the particular 
expressions used ; it is sufficient to prove generally that the de
fendant is always scolding, (a)

A defendant was convicted on an indictment for making great 
noises in the night with a speaking trumpet, to the disturbance of 
the neighbourhood : which the court held to be a nuisance, (b)

The exposing in public places persons infected with conta
gious disorders, so that the infection may be communicated, is a 
nuisance, and has been already treated of in a preceding Chap - 
ter. (c)

It is said that a mastiff going in the street unmuzzled, from the 
ferocity of his nature being dangerous and cause of terror to his 
Majesty’s subjects, seems to be a common nuisance; and that, 
consequently, the owner may be indicted for suffering him to go 
at large, (d)

There are also some offences which are declared to be nuisances 
by the enactments of particular statutes.

By the 9 & 10 W. 3. c. 7- it is enacted that it shall not be law
ful for any person to make, or cause to be made, or to sell or 
utter, or offer or expose to sale, any squibs, rockets, serpents, or 
other fireworks, or any cases, moulds, or other implements for the 
making any such squibs, &c. or for any person to permit or suffer 
any squibs, &c. to be cast, thrown, or fired from out of or in his 
house, lodging, or habitation, or any place thereto belonging or 
adjoining, into any public street, highway, road, or passage, or 
for any person to throw, cast off, or fire, or be aiding or assisting 
in the throwing, casting, or firing of any squibs, &c. in or into 
any public street, house, shop, river, highway, road, or passage, 
“ and that every such offence shall be a common nuisance.” The 
statute also imposes pecuniary penalties for these offences, to be 
inflicted upon conviction before a magistrate : but as it declares 
the offences to be common nuisances, they may clearly be also 
prosecuted by indictment, (e)
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Noises in the 
night.

Spreading in
fection.

Mastiff un
muzzled.

Nuisances by 
statutes.

Fireworks. 9 
&10W.3.C.7.

Com. 168. Burn. Just. Nuisance, III. 
Cuck, or guck, in the Saxon language, 
(according to Lord Coke) signifies to 
scold or brawl ; taken from the bird 
vuclcow, or guekhaw : and ing in that 
language signifies water, because a 
scolding woman, when placed in this 
stool, was for her punishment soused 
ln the water. 3 Inst. 219.

(y) 2 Hawk. P. C. c. 25. S. 59.
(%) Bex i’. Cooper, 2 Str. 1246.
(a) By Buller, J. in J’Anson v. Stu

art, 1 T. R. 754.
(!>) Rex v. Smith, 1 Str. 704. And 

see a precedent of an indictment for 
keeping- dogs which made noises in the 
m8'ht, 2 Chit. Crim. Law, 647.

(c) Ante, Chap. ix. p. 113, et seq. 
hO 3 Burn. Just. JVmsatice, I. And

see a precedent of an indictment for 
this often ce, 3 Chit. Crim. Law, 643. 
It should be observed, however, that 
the offence seems to he stated too ge
nerally in the authority from which 
the text is taken. To permit a furious 
mastiff or hull dog to go at large and 
unmuzzled may be a nuisance ; but 
those dogs are frequently quiet and 
gentle in their habits, except when 
incited by their owners ; and it can 
hardly be said to be a nuisance to per
mit them to go at large and unmuz
zled, because some of their breed are 
ferocious.

(e) Ante, p. 47. The pecuniary pe
nalties are imposed by ss. 2. and 3. of 
this statute. And see 2 Bum- Just, 
Fireworks.
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By the 10 & 11 W. 3. c. VJ. all lotteries are declared to be pub
lic nuisances ; and all grants, patents, and licences, for such lot
teries to be against law. But for many years past it has been 
found convenient to the Government to raise money by the means 
of them ; and accordingly different state lottery acts have been 
passed to license and regulate offices for lotteries.(/) But the 
statute 42 Geo. 3. c. 119. declares all games or lotteries, called 
Little Goes, to be public nuisances, and provides for their sup
pression ; and also imposes heavy penalties upon persons keeping 
offices, &c. for lotteries not authorized by parliament.

It is laid down in the books that any one may pull down, or 
otherwise destroy, a common nuisance ; and it is said that if any 
one, whose estate is, or may be, prejudiced by a private nuisance, 
may justify the entering into another’s ground and pulling down 
and destroying such nuisance, surely it cannot but follow à for
tiori that any one may lawfully destroy a common nuisance. (Z) 
And it is also said that it seems that in a plea justifying the re
moval of a nuisance, the party need not shew that he did as little 
damage as might be : (m) but this may perhaps be doubted, as, even 
where there is a judgment to abate a nuisance, it is only to abate 
so much of the thing as makes it a nuisance, (n)

It is also stated as the better opinion, that the Court of King’s 
Bench may by a mandatory writ prohibit a nuisance, and order 
that it shall be abated ; and that the party disobeying such writ 
will be subject to an attachment.(o) Such writs appear to have 
been granted in some cases ; and the proceeding in one case was 
that the Judges, upon view, ordered a record to be made of the 
nuisance, and sending for the offender, ordered him to enter into 
a recognizance not to proceed ; but he refusing to comply, the 
Court committed him for the contempt, issued a writ to the sheriff 
on the record made, to abate the building, and ordered the offender 
to be indicted for the nuisance, (p)

But the more usual course of proceeding in cases of nuisance 
is by indictment, in which the nuisance should be described ac
cording to the circumstances ; and it should be stated to be con
tinuing, if that be the fact, (y) An indictment for carrying on 
offensive works may state them to be carried on at such a parish. 
It is not necessary to state that they were carried on in a town or 
village;(a1) stating them to be carried on near a common King’s 
highway, and near the dwelling-houses of several persons, to the 
common nuisance of passengers and of the inhabitants, is sufficient : 
it need not be stated how hear the highway or houses they were car
ried on. (y) The offence should be charged to be done ad commune 
nocumentum, “to the common nuisance of all the liege subjects, 
&c.”(z) But an indictment against a common scold, using the

(/) See the acts collected, 2 Burn. 
Just. Gaming, III.

(f) 1 Hawk. P. C. c. 75. s. 12. 5 Bac. 
Abr. Nuisance, (C).

(m) Id. ibid.
(n) Post. 306.
(e) 6 Bac. Abr. Nuisance, (C).
(p) Rex v. Hall, t Mod. 76. 1 Vent. 

169. S. C. And Hale, C. J. mentioned

another case in 8 Car. 1. of a writ to 
prohibit a bowling-alley erected near 
St. Dunstan’s church.

(q) Rex v. Stead, 8 T. R. 142,; other
wise there will not be judgment to 
abate it.

(x) Burr. 333.
(y) Id. ibid.
(s) Tin, Abr, Indictment (Q,). JVui-
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Words communis rixatrix has been considered to be good, though 
it concluded ad commune nocumentum diversorum, instead of 
omnium, because from the nature of the thing it could not but he 
a common nuisance. And Hawkins says that for the same reason 
it may be argued that an indictment, with such a conclusion, for 
a nuisance to a river, plainly appearing to be a public navigable 
river, or to a way, plainly appearing to be a highway, is sufficient : 
and he says that perhaps the authorities which seem to contradict 
this opinion might go upon this reason, that in the body of the 
indictment it did not appear with sufficient certainty whether the 
Way wherein the nuisance was alleged were a highway, or only a 
private way ; and that therefore it should be intended, from the 
conclusion of the indictment, that the way was private, (s) The 
safer mode, however, will be to lay the offence to have been com
mitted “ to the common nuisance of all the liege subjects, &c.”

It will be no excuse for the defendant that the nuisance, for 
which he is indicted, has been in existence for a great length of 
time; as however twenty years’ acquiescence may bind parties 
Whose private rights only are affected, yet the public have an in
terest in the suppression of public nuisances though of longer 
standing, (t) It has been held that a party could not defend the 
putting his woodstack in the street before his house, on the ground 
that it was according to the ancient usage in the town, leaving 
sufficient room for passengers : for it is against law to prescribe 
for a nuisance, (u) And Lord Ellenborough, C. J. said in a late 
case, “ It is immaterial how long the practice may have prevailed, 
“ for no length of time will legitimate a nuisance. The steli 
“ fishery across the river at Carlisle had been established for a 
“ vast number of years : but Mr. Justice Buller held that it con- 
“ tinned unlawful, and gave judgment that it should be abated.” (tv) 
But in some cases length of time may concur with other circum
stances in preventing an obstruction from having the character of 
a nuisance : as where, upon an indictment for obstructing a high
way by depositing bags of clothes there, it appeared that the place 
nad been used for a market for the sale of clothes, for above 
twenty years, and that the defendant put the bags there for the 
purpose of sale, Lord Ellenborough, C. J. said that after twenty 
years’ acquiescence, and it appearing to all the world that there 
Was a fair or market kept at the place, he could not hold a man to 
be criminal who came there under the belief that it was such fair, 
°r market, legally instituted, (x)

All common nuisances are regularly punishable by fine and im
prisonment : but, as the removal of the nuisance is usually the 
chief end of the indictment, the court will adapt the judgment to 
fue nature of the case. Where the nuisance therefore is stated in 
me indictment to be continuing, and does in fact exist at the time

13- Prat v. Steam, Cro. Jac. churchyard “ to the nuisance of the 
A ' Rex r. Hayward, Cro. Eliz. 148. “ inhabitants of the parish” But qu.
unou. i Venir. 86. S Roll. Abr. S3. (s) 1 Hawk. P. C. c. 75. s. 5.
thei ? . b- c. 75. s. 3, 4, 5, and (t) Weld v. Hornby, 7 East. 199 ;

authorities there cited. And see 5 and see post, Sect. 3.
• c. Abr. Nuisance (B). In 6 East. 315, (u) Fowler v. Sanders, Cro. Jac. 446.

rneVf' Reynelh there is an indict- (w) Rex v. Cross, 3 Carapb. 227. 
voi DOt rePa‘r*nQ the fences of a (a) Rex r. Smith & others, 4 Esp. 111.
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Costs upon an 
indictment 
for a nuisance 
where tile de
fendant had 
removed it by 
certiorari^ and 
been convict
ed.

Costs in cases 
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arising from 
furnaces used 
for steam- 
engines.

of the judgment, the defendant may be commanded by the judg
ment to remove it at his own costs: (_?/) but only so much of the 
thing as causes the nuisance ought to be removed ; as if a house 
be built too high, only so much of it as is too high should be 
pulled down ; and if the indictment were for keeping a dye-house, 
or carrying on any other stinking trade, the judgment would not 
be to pull down the building where the trade was carried on. (2) 
So in the case of a glass-house the judgment was to abate the 
nuisance ; not by pulling the house down, but only by preventing 
the defendant from using it again as a glass-house, (a) But where 
the indictment does not state the nuisance to be continuing, a 
judgment to abate it would not be proper. In a case where this 
point arose, Lord Kenyon, C. J. said, “ When a defendant is in- 
“ dieted for an existing nuisance, it is usual to state the nuisance 
“ and its continuance down to the time of taking the inquisition ; 
“ it was so stated in Rex v. Pappineau, et adirne exis tit ; and in 
“ such cases the judgment should be that the nuisance be abated. 
“ But in this case it does not appear in the indictment that the 
“ nuisance was then in existence ; and it would be absurd to give 
“ judgment to abate a supposed nuisance which does not exist. 
“ If however the nuisance still continue, the defendant may be 
“ again indicted for continuing it.” (b)

The statute 5 W. & M. c. 11. s. 3. enacts that if a defendant 
prosecuting a writ of certiorari (as mentioned in the act) be con
victed of the offence for which he is indicted, the court of King’s 
Bench shall give reasonable costs to the prosecutor if he be the 
party grieved, or be a justice, &c. or other civil officer, who shall 
prosecute for any fact that concerned them as officers to prosecute 
or present. Upon this clause it was decided in a recent case, that 
persons dwelling near to a steam engine, which emitted volumes 
of smoke affecting their breath, eyes, clothes, furniture, and 
dwelling houses, and prosecuting an indictment for such nuisance, 
are parties grieved entitled to their costs, the defendants having 
removed the indictment from the sessions by certiorari, and been 
afterwards convicted, (c)

The statute 1 & 2 G. 4. c. 41. reciting the great inconvenience 
and injury sustained from the improper construction and negli
gent use of furnaces employed in the working of engines by steam, 
and that though such nuisance, being of a public nature, is aba
table as such by indictment, the expense had deterred parties 
suffering thereby from seeking the remedy given by law, enacts 
“ that it shall and may be lawful for the court by which judg- 
“ ment ought to be pronounced, in case of conviction on any such 
“ indictment, to award such costs as shall be deemed proper and 
“ reasonable to the prosecutor or prosecutors, to be paid by the 
“ party or parties so convicted as aforesaid ; such award to be 
“ made either before or at the time of pronouncing final judgment, 
“ as to the court may seem fit.”

0) 2 RolL Abr. 84. 1 Hawk. P. C. 
c. 75. s. 14. Rex v. Pappineau, 1 Str. 
686.

(=) Rex v. Pappineau, ante, note(^) 
9 Co. 53. Godb. 221.

(a) Co. Ent. 92 b.
(5) Rex v. Stead, 8 T.R, 142. A

strong opinion was intimated upon 
the point when the same case was 
previously brought before the court 
in another shape, Rex v. the Justices 
of Yorkshire, 7 T. R. 468.

(c) Rex v. Dewsnap and another, 
16 East. 194. 2
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The second section enacts, that if it shall appear to the court 

by which judgment ought to be pronounced that the grievance 
iuay be remedied by altering the construction of the furnace, it 
shall be lawful for the court, without the consent of the prosecutor, 
to make such orders as shall be by the court thought expedient 
for preventing the nuisance in future, before passing final sen
tence on the defendant.

The statute then enacts, that the provisions contained in it, as 
far as they relate to the payment of costs and the alteration of 
furnaces, shall not extend to the owners or occupiers of any 
furnaces of steam engines, erected solely for the purpose of work
ing mines of different descriptions, or employed solely in the 
smelting of ores and minerals, or in the manufacturing the pro
duce of ores or minerals, on or immediately adjoining the pre
mises where they are raised, (c)

SECT. II.

Of Nuisances to Public Highways.

In treating of nuisances to public highways, we may consider in the 
first place what is a public highway; secondly, of nuisances to a 
public highway by obstruction ; and, thirdly, of nuisances to a 
public highway by the neglect, on the part of those who are liable, 
to put it in repair.

Highway is said to be the genus of all public ways ; (d) of 
which there are three kinds, a footway ; a foot and horseway, 
tvhich is also a pack and prime-way ; and a foot horse and cart 
tvay. (e) Whatever distinctions may exist between these ways, it 
seems to be clear that any of them, when common to all the king’s 
subjects, whether directly leading to a market-town, or beyond a 
town as a thoroughfare to other towns, or from town to town, may 
Properly be called a highway ; and that the last, or more consider
able of them, has been usually called the king’s highway. (/) 
But a way to a parish-church, or to the common fields of a town, 
0r to a private house, or perhaps to a village, which terminates 
there, and is for the benefit of the particular inhabitants of such 
parish, house, or village only, is not a highway ; because it belongs 
11Qt to all the king’s subjects, bui only to some particular persons, 
each of whom, as it seems, may have an action on the case for a 
nuisance therein, (g) And in a late case, a very learned Judge

s- 3. public footway, it was held that the
W Reg. v. Saintiff, 6 Mod. 255. description was sufficient. Allen v. 
(e) Co. Lit 56 a. Ormond, 8 East. 4.
(/) Id. Ibid, i Hawk. P. C. c. 76. (g) I Hawk. P. C. c. 76. s. 1. So by

in-' 3 Bac. Abr. Highways (A). And Hale, C. J. in Austin’s case, 1 Vent. 
w a C!!se where the terminus ad ijuem 189. A way leading to any market 

as laid to be a public highway, and it town, and common for all travellers, 
beared in evidence that it was a and communicating with any great

x 2
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said, lie had great difficulty in conceiving that there can be a 
public highway which is not a thoroughfare, because the public at 
large cannot well be in the use of it. (a)

It is not to be understood by the term cart-wav, that the way 
is to be used only with the particular vehicle called a cart ; for if 
it is a common highway for carriages, it is a highway for all man
ner of things. (A) Many public highways however, as a footway, 
are to be used only in a particular mode. Thus, though a towing 
path is to be used only by horses employed in towing vessels, yet 
it is a common highway for that purpose, (i) And where a rail
way or tram road was made under the authority of an act of par
liament, by which the proprietors were incorporated, and by which 
it was provided that the public should have the beneficiai enjoy
ment of it, such rail-way or tram road was taken to be a public 
highway. (/<)

The number of persons who may be entitled to use the way, or 
may be obliged to repair it, will not make it a public way, if it be 
not common to all the king’s subjects. Thus where the commis
sioners under an inclosure act set out a private road for the use of 
the inhabitants of nine parishes, directing the inhabitants of six 
of those parishes to keep it in repair, it was held that no indict
ment could be supported against those six parishes for not repair
ing it; because it did not concern the public. It was argued, 
amongst other reasons in support of the indictment, that there 
was no other remedy ; for that there were not less than 250 per
sons who were liable to the repair of the road, and that the diffi
culty of suing so many persons together was almost insuperable. 
But the court said that, however convenient it might be that the 
defendants should be indicted, there was no legal ground on which 
this indictment could be supported ; that the known rule was that 
those matters only which concerned the public were the subject 
of an indictment ; that the road in question, being described to be 
aprivate road, did not concern the public, nor was of a public 
nature, but merely, concerned the individuals who had a right to 
use it; and that the question was not varied by the circumstance 
that many individuals were liable to repair, or that many others 
were entitled to the benefit of this road. (l)

Though a highway is said to be the king’s, yet this must be 
understood as meaning that in every highway the king and his 
subjects may pass and repass at their pleasure ; for the freehold 
and all the profits, as trees, mines, &c. belong to the lord of the 
soil, or to the owner of the lands on both sides the way. (m) The 
rights, however, of the owner of the soil will be subject to those 
of the public as to their exercise of their right of way in its full 
extent. Thus it seems to be established, that if a common high
way is so fournirons and out of repair as to become impassable, or
road, is a highway : hut if it lead only 
to a church, or to a house or village, 
or to fields, it is a private way.

(a) By Abbott, C. J. in Wood v. 
Veale, 1 B. & A. 454.

(h) Rex v. Hatfield, Cas. temp. 
Hardw. 315.

if) Per Bayley, J. in Rex v. Severn

and Wye Railway Company, 3 B. & A 
648.

(A) Rex v. Severn and Wye-Rail 
way Company, 2 B. & A. 646.

(l) Rex v. Richards, 8 T. R. 634.
(m) 3 Bac. Abr. Highways (B) 3 Coin 

Dig.'Cheinin (A. 2.)
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even dangerous to be travelled over, or incommodious, the public 
have a right to go upon the adjacent ground ; and that it makes no 
difference whether such ground be sown with grain or not. (1c)
But it is a right of passage only which is given up by the owner of 
the soil, even where the way is dedicated by him to the public.
Thus where, in an action of trespass, a case was made that the 
place where the supposed trespass was committed was formerly 
the property of the plaintiff, who some years ago had built a street 
upon it, which had ever since been used as a highway, that the 
defendant had lands contiguous, parted only by a ditch, over which 
ditch he had laid a bridge, the end of which rested on the highway; 
and it was insisted, for the defendant, that by the plaintiff’s having 
made this a street, it was a dedication of it to the public, and that 
he could not therefore sue as for a trespass on his private pro
perty ; the court held that though it was a dedication to the pub
lic, so far as the public had occasion for it, which was only for a 
right of passage, it never was understood to be a transfer of the 
absolute property in the soil. (/)

A way may become a public highway by a dedication of it, by a way may be- 
the mener of the soil, to the public use. Thus where the owners 
of the soil suffered the public to have the free passage of a street tk>n ofitby 
in London, though not a thoroughfare, for eight years, without the owner of 
any impediment (such as a bar set across the street, and shut at tbe
pleasure, which would shew the limited right of the public,) it pu 
was held a sufficient time for presuming a dereliction of the way 
to the public, (m) And though if the land had been under lease 
during that time, or even for a much longer period, the acquiescence 
of the tenant would not have bound the landlord, without evidence 
of his knowledge ; (n) yet it was held, that where a way had been 
need by the public for a great number of years over a close in the 
hands of a succession of tenants, the privity of the landlord, and 
a dedication by him to the public, might be presumed, although he 
Was never in the actual possession of the close himself, and was 
not proved to have been near the spot, (o) And it was also held 
in this case that where a way has been so used, notice of the fact 
to the steward is notice to the landlord, (p) In a case where it 
appeared that a passage, leading from one part to another of a 
public street, (though by a very circuitous route) made originally 
for private convenience, had been open to the public for a great 
number of years, without any bar or chain across it, and without 
any interruption having been given to persons passing through it, 
it was ruled, that this must be considered as a way dedicated to 
the public, (iq) But the erection of a bar, to prevent the passing 
°f carriages, rebuts the presumption of a dedication to the public ;

(*) 1 Roll. Abr. 390 (A) pi. 1. and 
™)pl. 1. Absor v. French, 2 Show. 
28- Taylor v. Whitehead, Dough 749. 

V) Sir John Lade v. Shepherd, 2
Str. 1004.

(m) Trustees of the Rugby Charity 
v- Merryweather, 11 Bast. 375. in the 
note. Lord Kenyon also said, “ In a 

t great case, which was much con
tested, six years was held sufficient,”

B ut some observations were made upon 
this doctrine; and it was somewhat 
shaken in a late case of Woodyer v. 
Hadden, 5 Taunt. 125. Post. 310, n. (<).

(re) Trustees of the Rugby Charity 
v. Merryweather, 11 East. 375. Wood 
v. Veal, 310, note (a).

(o) Rex v. Barr, 4 Campb. 16.
(p) Id. ibid.
(q) Rex v. Lloyd, 1 Campb. 260.
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although the bar may have been long broken down : and though 
such a bar do not impede the passing of persons on foot, no public 
right to a footway is acquired, as there can be no partial abandon
ment to the public, (r) And it has been ruled that the owner of 
the soil may replace the bar after it has been taken away for 
twelve years, (s) It must be observed, however, that in every 
case the facts must be such as are sufficient to shew that the 
owner meant to give the public a right of way over his soil, be
fore a dedication by him will be presumed. Thus in a late case, 
where the plaintiff erected a street, leading out of a highway 
across his own close, and terminating at the edge of the defendant’s 
adjoining close, which was separated by the defendant’s fence 
from the end of the street for twenty-one years, during nineteen 
of which the houses' were completed, and the street publicly 
watched, cleansed, and lighted, and both footways, and half 
the horseway paved, at the expense of the inhabitants, it was held, 
that this street was not so dedicated to the public, that the de- 
fendant, pulling down his wall, might enter it at the end adjoining 
to his land, and use it as a highway, (t) And nothing done by a 
lessee without the consent of the owner of the fee will give a right 
of way to the public. Thus in a late case of an action of trespass, 
and a justification under a public right of way, the facts were, 
that the placé in question, which was not a thoroughfare, had been 
under lease from Y]\9 to 1818; but had been used by the public, as far 
bacit as living memory could go ; and had been lighted, paved, and 
watched, under an act of Parliament, in which it was mentioned 
as one of the streets of /Fêafwwiafer.. and that the plaintiff who 
inclosed it after 1818, had previously lived for 24 years in its 
neighbourhood. But it was held, that even under these circum
stances the jury were well justified in finding that there was no 
public right of way, inasmuch as there could be no dedication to 
the public by the tenants for ninety-nine years, nor by any one 
except the owner of the fee. (a) And where the owner of the 
soil has been under a compulsory obligation to permit a qualified 
passage over his soil, the circumstance of a general passage havin'? 
been used by the public for many years will not lead to the con
clusion of a dedication to the public. Thus where a road was set 
out by commissioners under a local act, and certain persons only 
were by the act to use it, but in fact it had been used by the

(r) Roberts v. Karr, cor. Heath. J. 
Kingston Lent Ass. 1808. 1 Carapb.
261, note (6).

(*) Lethbridge v. Winter, Somerset 
Spr. Assiz. 1808. cor. Marshal, Serjt. 1 
Campb. 263. in the note.

(t)Woodyer and another v. Hadden, 
5 Taunt. 125. Chambre, J. dissent. 
In this case Mansfield, C. J. said, “ No 

one can respect Lord Kenyon more 
“ I i but I always thought, as 
“ to the Rugby case, (ante, 309, note 
“ ™.) there was reason to doubt. I 
“ never could discover when the dedi- 
“ cation began : he says that during 
“ the lease there was no dedication, b ut

“ that eight years’ acquiescence after- 
“ wards were sufficient : he says that 
“ in another case, six years were held to 
“ be enough, not naming the case ;—if 
“ six, why not one ? Why not half a 
“ year? It would then become neces- 
“ sary for every reversioner, coming 
“ into possession of his estate after a 
“ lease, instantly to put up fences all 
“ round his property, to prevent de- 
“ dication.” And see Rex v. Hudson, 
2 Str. 909.

(a) Wood v. Veal, 5 Barn. & Aid. 
454. The case was decided independ
ently of the fact of there not being 
a thoroughfare.
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public for nearly 17 years, it was held, that this was not sufficient 
evidence of a dedication to the public, (a)

By the common law an ancient highway cannot be changed 
without the king’s licence first'obtained upon a writ of ad quod 
damnum;, and an inquisition thereon found that such a change will 
not be prejudicial to the public : and it is said that if one change 
a highway without such authority, he ruay stop the new way when- 
ever he pleases ; and it seems that the king s subjects have not 
such an interest in such new way as will make good a general jus
tification of their going in it as in a common highway ; but that 
in an action of trespass, brought by the owner of the land, against 
those who shall go over it, they ought to shew specially, by way of 
excuse, how the old way was obstructed, and the new one set out. 
And it is also said, that the inhabitants are not bound to keep watch 
in such new way, or to make amends for a robbery therein com
mitted, or to repair it. (u)

It is certain that a highway may be changed by the act of God ; 
and therefore it has been holden that if a water, which has been 
an ancient highway, by degrees change its course, and go over 
different ground from that whereon it used to run, yet the highway 
continues in the new channel as it previously was in the old. (w)

By the statute 13 Geo. 3. c. 78. & power was given to the jus- 
tices of peace to widen, divert, and change, highways as they should 
judge most convenient. This power was in aid of the common 
law, and in order to render the changing of highways less trouble
some and expensive.

This statute enacts, that the surveyor shall make every public 
cartway, leading to any market town, twenty feet wide at the 
least ; and every public horse-way or drift-way, eight feet wide at 
the least, if the ground between the fences inclosing the same will 
admit thereof. (#) And that where it shall appear, upon the view 
of two justices, that any highway between the fences thereof is 
not of sufficient breadth, and may be conveniently widened and 
enlarged, or that the same cannot be conveniently enlarged and 
made commodious for travellers, without diverting and turning the 
same, the said justices shall order such highway to be widened 
and enlarged, or diverted and turned, in such manner as they shall 
think fit, so that the said highway, when enlarged and diverted, 
shall not exceed thirty feet in breadth ; and that neither of the 
said powers do extend to pull down any house or building, or to 
take away the ground of any garden, park, paddock, court, or 
yard. The statute then proceeds to empower the surveyors to
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(a) Rex v. St. Benedict, 4 B. & A. 
447. And see the case post, 321, as to 
the opinion of Bayley, J., that though 
there be a dedication of the road by 
the owner of the soil, and the public 
use it, the parish is not hound to re
pair, unless there has been some act 
of acquiescence or adoption on the 
part of the parish.

(«) 1 Hawk. P. C. c. 76. s. 3. The 
writ of ad quod damnum is an original 
writ issuing out of, and returnable

into the chancery, directed to the 
sheriff, to inquire by a jury whether 
such change will be detrimental to the 
public ; which inquisition being a pro
ceeding only ex parte, is in its own 
nature traversable ; and heretofore the 
party grieved might be heard against 
it before the chancellor. 2 Burn. Just. 
Highways, s. 11.

(it>) 1 Hawk. P. C. c. 76. s. 4.
(x) 1 Hawk. P. C. c. 76. s. 15.
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agree with the owners of the ground wanted for such purposes, 
for their recompence ; and provides, that if they cannot agree, the 
same may be assessed by a jury at the quarter sessions : and, after- 
directing the proceedings in such event, it enacts that, “ upon 
u payment or tender of the money so to be awarded and assessed, 
[ to the person or persons, bodies politic or corporate, entitled to 
“ receive the same, or leaving it in the hands of the clerk of the 
“ peace of such limit, in case such person, &c. cannot be found, or 
6<r shall refuse to accept the same, for the use of the owner of, or 
“ others interested in the said ground, the interest of the said per- 
" son, &c. in the said ground shall be for ever divested out of 
“ them ; and the said ground, after such agreement or verdict as 
“ aforesaid, shall be esteemed and taken to be a public highway, to 
“ all intents and purposes whatsoever.” (y) When such new 
highway is made, the old highway is to be stopped up, and the 
land thereof sold by the surveyor in the manner directed in 
the act : but if such old road shall lead to any place which 
cannot, in the opinion of the justices, be accommodated with a 
convenient way or passage from the new highway, then the old 
highway is only to be sold, subject to the right of way and pass
age to such place, (s)

This power of It has been decided, that the power thus given to two justices 
?^er any highway to be widened extends to roads repairable 

widened ex- ratione temirœ ; and that upon disobedience to such order the 
may either be proceeded against summarily under the sta- 

tiune tenurœ. tute, or by an indictment as for an offence at common law. (a)
13 G.3. c. 78. The nineteenth section of this statute then enacted, that high- 
S. iti. repealed ways, bridleways, and footways, might be turned by the justices, 
G 3aictb6855 at their special sessions, with the consent of the owners of the 

' u' c' ’ lands, so as to make them nearer and more convenient to the pub
lic ; and provided for an appeal to the quarter sessions by persons 
injured by any such proceeding, or by the inclosure of any road 
by an inquisition upon a writ of ad quod damnum; but this part 
of the section is repealed by a recent statute, 55 Geo. 3. c G8 
which recites, that it was expedient that more public notice should 
be given of any order or proceeding for diverting or stopping any 
such ways 5 and also that a greater facility of appeal to the quarter 
sessions against such order or proceeding should be given to any 
person aggrieved thereby : and also that the justices of peace 
should have power, under certain regulations, to stop up unneces
sary highways, bridleways, and footways.

Ttm second section of the statute 55 Geo. 3. then enacts, that 
may, in certain when it shall appear, “ upon the view of any two or more of the 
cases, with the “ said justices of the peace, that any public highway, or public 

% bridleway or footway, may be diverted, so as to make the same 
lands, by order ^ nearer oi more commodious to the public, and the owner or 
at a special “ owners of the lands and grounds through which such new high- 

high- % bridleway, or footway so proposed to be made, shall con- 
ways, bridle- sent thereto, (w) by writing under his or their hand and seal, or 
ways, and
footways. (y) S. 16. There is a saving to the (a) 1 Hawk. p. C. c. 76. s. 57. Rex

owners or the ground of mines, timber, v. Salme, Cowp. 648.
^c; : (id) There must be a consent of the

(z) sect. 17. person who is the owner of the estate
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fi£ hands and seals, it shall and may be lawful, by order of such 
“ justices, at some special sessions, (»•) to divert and turn, and to 
“ stop up such footway, and to divert, turn, stop up, and inclose, 
£f sell, and dispose of, such old highway or bridleway, and to pur- 
“ chase the ground and soil for such new highway, bridleway, or 
“ footway, by such ways and means, and subject to such excep- 
11 tiens and conditions, in all respects, as in the said recited act 
“ mentioned with regard to highways to be widened or divert- 
cc ed ; (y) and also when it shall appear, upon the view of any two 
“ or more of the said justices of the peace, that any public high- 
se way, bridleway, or footway, is unnecessary, it shall and may be 
"c lawful, by order of such justices, or any two of them, to stop 
“ up, (z) and to sell and dispose of such unnecessary highway, 
<£ bridleway, or footway, by such ways and means, and subject to 
££ such exceptions and conditions in all respects as in the said re- 
“ cited act is mentioned, in regard to highways to be widened and 
“ diverted ; except that the money to arise from such sale, where, 
“ by the said act, it would be applicable to the purchase of the 
“ ground and soil of the new highways or bridleways therein men- 
“ tioned, shall be paid to the surveyor or surveyors, and be applied 

towards the general repairs of the highways and bridleways of 
£c the parish, township, or place, within which the said highway, 
‘c bridleway, or footway, so stopped up, shall be situate. Pro- 
“ vided that in the several cases before mentioned a notice, in the 
“ form, or to the effect of the schedule (c) to this act annexed, 
“ shall be affixed in legible characters at the place and by the 
“ side of the said highway, bridleway, or footway, from whence

at the time when the order is made. 
An order stated that the new road was 
to pass through the lands of the late 

Jones, Esq., and that the justices 
had received evidence of the consent
of the said T. Jones in his lifetime, 
mit it was held, that this order was 
hud, because it did not thereby appear 
that T. Jones was the owner of the 
ostate at the time when the order was 
*Hade. ilex v. Kirk, 1 B. & C. 21. 
And an assent to the turning of a road, 
given under the hand and seal of the 
solicitor and agent of the party through 
Whose ground the new road is to pass, 
js not sufficient. Rex v. Justices of 
■Kent, l B. & C. 629.

W It has been holden, that the 13 
3- c. 78. s. 69. is applicable to pro

ceedings, by order of two justices, 
nnder this statute ; and that therefore 

18 necessary to give reasonable no- 
lce °f the special sessions at which 

nny such order is to be made to the 
-vecal justices acting and residing 

‘thin the division ; and that, unless 
i* notices be given, the sessions 
llJ>ht not to confirm and enrol such 
iaer, even though there be no appeal 
If* it. Rex v. the Justices of
Worcestershire, 0 B. & A. 088.

(y) 13 Geo. 3. c. 78. s. 16. Ante, 
311, 312.

(a) This order for stopping up an 
unnecessary highway must be made at 
a special sessions, and that fact must 
appear on the face of the order. Rex 
v. Sheppard, 3 B. & A. 414.

(c) The form of the notice is this : 
“ Notice is hereby given, that on the 

day of last an order
was signed by J. W. and T. H., two of 
his majesty’s justices of the peace in 
and for the county of for (if
the order he for turning, diverting, 
and stopping up, &c. here so state it, 
and describe the road ordered to be 
turned, diverted, and stopped up;—if 
the order be for stopping up a useless 
road, here so slate it, and describe the 
road ordered to be stopped up ;) and 
that the said order will be lodged with 
the clerk of the peace for the said 
county, at the general quarter sessions 
of the peace to be holden at 
in and for the said county, on the 

day of next ; and also
that the said order will, at the said 
quarter sessions, be confirmed and en
rolled, unless upon an appeal against 
the same to be then made it be other
wise determined.”

And the jus
tices may also 
order unneces
sary highways, 
bridleways, 
and footways, 
to be stopped 
up.

Bat a notice 
must be affixed 
at the place, 
&c. be inserted 
in a newspaper,
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and also affixed 
to the door of 
the church, &c.
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And then the 
order is to be 
returned to 
the cleric of 
the peace at 
the quarter 
sessions, and 
be confirmed 
and enrolled.

55 Geo. 3. c. 
68. s. 3. gives 
an appeal to 
the sessions 
by any person 
aggrieved by 
such order or 
proceeding, or 
by the inclo
sure of any 
road upon a 
writ of ad 
quod damnum 
upon giving 
ten days’ 
notice.

ec the same is directed to be turned, diverted, or stopped up, and 
“ also inserted in one or more newspaper or newspapers published 
“ or generally circulated in the county where the parish, town- 
“ ship, or place in which the highway, bridleway, or footway, so 
“ ordered to be diverted and turned, ór stopped up, as the case 
“ may be, shall lie, (or, in case no such newspaper shall be so 
“ published or circulated in such county, then in any newspaper 
“ or newspapers published or circulated in the nearest adjoining 
“ county) for three successive weeks after the making of such order; 
“ and a like notice shall be affixed to the door of the church or 
“ chapel of every parish or township in which such highway, bri- 
“ dieway, or footway, so ordered to be diverted, turned, or stopped 
" up, or any part thereof, shall lie, on three successive Sundays 
“ subsequent to the making of such order ; and the said several 
“ notices having been so published, the said order shall, at the 
“ quarter sessions which shall be holden within the limit where 
“ the highway, bridleway, or footway, so diverted and turned, or 
“ stopped up, shall lie, next after the expiration of four weeks from 
“ the first day on which such notices shall have been published as 
“ aforesaid, be returned to the clerk of the peace in open court, 
“ and lodged with him ; and the said order shall, at such quarter 
“ sessions, be confirmed, and by the clerk of the peace enrolled 
“ amongst the records of the said court of quarter sessions.” (t) 

The third section provides for an appeal to the quarter sessions 
hy any person aggrieved by such order or proceeding, or by the 
inclosure of any road by an inquisition upon a writ of ad quod 
damnum ; and enacts, “ that where any such highway, bridleway, 
“ or footway, shall be so ordered to be stopped up or inclosed, and 
“ such new highway, bridleway, or footway, set out and appro- 
“ printed in lieu thereof as aforesaid ; or where any unnecessary 
“ highway, bridleway, or footway, shall be so ordered to be stopped 
“ up as aforesaid ; it shall and may be lawful for any person or 
<e persons injured or aggrieved by any such order or proceeding, or 
“ by the inclosure of any road or highway, by virtue of any inqui- 
“ sitimi taken upon any writ of ad quod damnum, to make his or 
“ their complaint thereof, by appeal to the justices of the peace at 
“ the said quarter sessions, upon giving ten days’ notice in writing 
“ of such appeal to the surveyor of the highways of the parish, 
“ township, or place, wherein such highway, bridleway, or footway, 
“ shall be situated ; and also affixing such notice to the door of 
“ the church or chapel of such parish, township, or place ; (d) 
“ and the said court of quarter sessions is hereby authorized and 
“ empowered to hear and finally determine such appeal.” (e)

(i) This computation of four weeks
must be made from the first day of 
giving that description of notice which 
is last published. Rex v. the Justices 
of Kent, 1 B. and C. 623. And the 
sessions ought not to confirm an order 
unless it be regularly made. Rex v. 
the Justices of Worcestershire, ante, 
p. 313. And by Bayley, J. in Rex v. 
the Justices of Kent, supra. “ The 
“ public have a right, if a path is di- 
“ verted, to sec the order with all its

“ requisites enrolled amongst the re- 
“ cords of the sessions, as evidence of 
“ the right to the new path.”

(d) These notices must be given in 
case of an appeal against an indosure 
of a highway by virtue of a writ of ad 
quod damnum , and a notice to the party 
interested is not alone sufficient. In
deed the act is express upon this point. 
Rex v. the Just, of Essex, 1 B. and A* 
373.

(e) This section says nothing as to
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The fourth section then enacts, “ that if no such appeal be 55 Geo. 3. c.

“ made, or, being made, such order and proceedings shall be con- 68-s-4- > If no 
“ firmed by the said court, the said inclosures may be made, and 03®if 
“ the said ways stopped ; and the proceedings thereupon shall be the order be 
“ binding and conclusive to all persons whomsoever ; and the new confirmed,^the 
“ highways, bridleways, and footways, so to be appropriated and %opped%nd 
“ set out, shall he and for ever after continue a public highway, the proceed- 
“ bridleway, or footivay, to all intents and purposes ivhatsoever : are
“ but no inclosures of such old highways, bridleways, or footways, conclusive,
“ (except in the case of stopping up of such useless highways, and the new 
“ bridleways, or footways, as hereinbefore is mentioned.) shall be 
“ made, until such new highway, bridleway, or footway, shall be Hcehighways,
<<r completed and put into good condition and repair, and so certi- &c. to all in- 
“ fied by two justices of the peace upon view thereof ; which cer- tents and 
“ tificate shall be returned to the clerk of the peace, and by him l)mi,oses"
“ enrolled amongst the records of the court of quarter sessions 
<c next after such order as aforesaid shall have been confirmed or 
u enrolled pursuant to the directions hereinbefore contained ; but 
“ from and after the enrolment (d) of such order and certificate,
“ such old highway, bridleway, or footway, shall be stopped up ;
“ and the soil of such old highway or bridleway sold, in the man- 
“ ner, and subject to the reservations and restrictions in the said 
“ recited act mentioned, with respect to highways to be diverted 
“ by virtue of the said recited act.” (e)

A part of section 19 of the 13 Geo. 3. c. %8. remains unrepealed 3y
by the 55 Geo. 3. c. 68.; and by this it is enacted that “ where any where ways 
“ highway, bridleway, or footway, hath been diverted and turned had been di- 
“ above twelve months, either from necessity, where the same have 
“ been destroyed by hoods, or slips of the ground on which they smoothers'

costs: and where notice of appeal 
against an order for diverting a foot
way was given, and the order was not 
filed with the clerk of the peace for 
enrolment, but the justices who made 
*b before the next quarter sessions, 
gave the appellant notice that they 
abandoned the order, it was held that 
the justices at sessions had no power 
to award to the appellant the costs of 
Preparing to try the appeal. It was 
contended that the general right of 
aPpeal given by 13 Geo. 3. e. 78. s. 80. 
Was applicable to this case : but neither 
a notice of appeal had been given, nor 
? recognizance entered into as required 
by that section. And qu. whether the 
)jght of appeal against such an order 

°es not depend solely upon the above 
Action of the 55 Geo. 3. c. 68., and not 
“Pon the 13 Geo. 3. c. 78. Rex v. 
Wlng, 4 B. and C. 182.

(<b In section 19 of the 13 Geo. 3. c. 
,, the words were “ from and after 

such certificate,” but in other re- 
fPfj't.s the clause was nearly similar to 
.. ft m the recent statute -, and upon 

il section it was held by the court of

Common Pleas that if the orders and 
certificates of magistrates were deli
vered to the clerk of the peace to be 
enrolled, the statute was satisfied, al
though the clerk of the peace made no 
transcript thereof, the statute being 
only directory to the officer as to the 
enrolment ; and it is doubted whether 
that statute intended that a transcript 
should be made. De Ponthieu v. Pen- 
nyfeather, 5 Taunt. 634. In the same 
case it seems to have been considered, 
that as the statute 13 Geo. 3. did not 
prescribe any particular form of cer
tificate, by the magistrates, of the new 
road being complete and in good con
dition and repair, previous to the stop
ping up of the old road, a recital that 
they had so certified, contained either 
in the order for diverting the road, or 
in the order for stopping up the old 
road, was a sufficient certificate with
in the 19th section.

(e) Viz. the 13 Geo. 3. c. 78. s. 17. 
ante, 311, 312. The 55 Geo. 3. c. 68. 
is not to annul or affect any order or 
proceeding made or had previous to 
the passing of the act. S. 5.
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made in lieu 
thereof and 
acquiesced in, 
the new ways 
were to be the 
public ways.

34 Geo. 3. c. 
64. Where 
the boundaries 
of parishes are 
in the middle 
of a highway, 
two justices 
may divide the 
highway by a 
transverse line.

Highways may 
be changed, 
&c. by parti
cular acts of 
Parliament,

Towing path 
under the cir
cumstances 
held not to be 
affected by an 
act of Parlia
ment.

Of Nuisances to Highways, Ijbook ii.

“ were made, or from other causes and motives, if new highways, 
“ bridleways, or footways, have been made in lieu thereof nearer or 
“ more commodious to the public, and the same have been ac- 
“ quiesced in, and no suit or prosecution hath been commenced 
“ for the diverting or turning the same, every new highway, bri- 
“ dleway, or footway, set out and used in the place of that so di- 
“ verted and turned, shall from henceforth be the public highway, 
“ bridleway, or footway, to all intents and purposes whatsoever.” 
But it has been decided that this clause is only retrospective in its 
operation. (/)

It frequently happened that the boundaries of parishes passed 
through the middle of a highway ; one side of the highway being 
situated in one parish, and the other side of the highway being 
situated in another parish, whereby great inconveniences arose to 
the parishes in settling the time and manner of repairing such 
highway : and it was therefore provided by the 34 Geo. 3. c. 64. 
that two justices, upon application by the surveyor, may divide 
the whole of any such common highway, by a transverse line 
crossing it, into two equal parts, or into two such unequal parts 
and proportions as in consideration of the soil, waters, floods, the 
inequality of such highway, or any other circumstances, they think
just-Qr)

Besides the methods which have been already mentioned, roads 
are sometimes changed or stopped, or new ones created by turnpike 
acts, inclosure acts, or other acts of Parliament, containing specific 
enactments for such purposes ; but such new roads may or may 
not be public, according to the provisions of the particular acts : 
and we have seen that where a road was set out by commissioners 
under an inclosure act, the number of persons using or repairing 
it would not make it a public way, it not being common to all the 
king’s subjects. (A)

A statute authorizing the making a new course for a navigable 
river, and turning the old part into a floating harbour, will not, 
without words for the purpose, put an end to a public towing path 
upon that part ; but such towing path will be liable to be used as 
such for the purposes of the harbour : and it will make no differ
ence though the river was a tide river, and at low water admitted 
of no navigation. By an act 43 Geo. 3. power was given to carry 
part of the Bristol river along a new course, and to convert the 
old part into a floating harbour. There had immemorially been a 
towing-path on the north side ; and whether that continued a 
public towing path along the side of the floating harbour was the 
question. It was urged that it did not, because this was a tide 
river, not navigable at low water ; and the floating harbour would 
make it useable at all times, and therefore increase the burthen on

(/) Waite v. Smith, 8 T. R. 133. 
Lord Kenyon, in giving his judgment, 
said, “If any jobs had been done be- 
“ fore the act passed, that act has cer- 
“ tainly cured them : but the Legisla- 
“ ture did not meanto give a sanction 
“ to any jobs in future."

<g) The act sets forth particularly 
the proceedings to be had for the pur

pose of such division ; and afterwards 
enacts as to the liabilities of the pa
rishes respectively to repair their por
tions after such division; which pro
visions, as to the repairing, will be fur
ther noticed in a subsequent part of 
this chapter, upon nuisances in not re
pairing highways.

(h) Ante, 308.
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the land. But, after taking time to consider, the court held that 
as there were no words in the act to annihilate the right of the 
public, that right would continue notwithstanding the improved 
state of the water within the bank ; that such water being still 
applied to navigation purposes, for the use of the public, was still 
in a state to derive the benefit from the path for which the path 
had first been given to the public : and judgment was given for the 
King, (a)

In some instances a highway may, it seems, be in some measure 
changed or confined to a particular course by a private individual ; 
as, where it lies over an open field, and the owner of the field turns 
it to another part of the field for his own convenience, or incloses 
the field for his own benefit, leaving a sufficient way. (i) But in 
such case, as the public had clearly a right before such alteration 
to go upon the adjacent ground when the way was out of repair, 
the owner of the field can only make the alteration subject to the 
onus of making a good and perfect way. (k)

Having thus inquired concerning the different sorts of highways, 
and the methods by which they may be changed, widened, or 
stopped up, we may now consider of nuisances to highways, by 
obstructions.

There is no doubt but that all injuries whatsoever to a highway, 
as by digging a ditch, or making a hedge across it, or laying logs 
of timber in it, or by doing any other act which will render it less 
commodious to the king’s subjects, are public nuisances at com
mon law. (1) And it is clearly a nuisance at common law to erect 
a new gate in a highway, though it be not locked, and open and 
shut freely ; because it interrupts the people in that free and open 
passage which they before enjoyed and were lawfully entitled to : 
but where such a gate has continued time out of mind, it shall be 
intended that it was set up at first by consent, on a composition 
with the owner of the land, on the laying out the road ; in which 
ease the people had never any right to a freer passage than what 
they continue to enjoy, (m)

It is a nuisance to suffer the highway to be incommoded by 
reason of the foulness of the adjoining ditches, or by boughs of 
trees hanging uver it, &c. ; and.an occupier, as such, though at 
will only," is indictable for suffering a house standing upon the 
highway to he ruinous ; and it is said that the owner of land next 
adjoining to the highway ought of common right to scour his 
ditches ; but that the owner of land, next adjoining to such land, 
is not bound by the common law so to do, without a special pre
scription : and it is also said that the owner of trees hanging over 
a highway, to the annoyance of travellers, is bound by the common 
law to lop them ; and that any other person may lop them, so far 
as to avoid the nuisance, (n) The general highway act also relates 
to offences of this description, imposing pecuniary penalties upon

(a) Rex'n. Tippett, Mich. T. 1818,
™S. Bayley, J. The indictment was 
t°r an obstruction of the public path.

(') 3 Salk. Igg.
(k) Id. Ibid. And see the cases col- 

.ectei* in Rex v. Stoughton, 2 Saund.
a. note (12). And see also post, 

as to the repair of highways.
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And in some 
instances by- 
private indi
viduals.

Of nuisances 
to highways by 
obstruction,

Obstructions 
and annoy
ances in high
ways by means 
of trees hang
ing over, 
ditches not 
being scoured, 
carriages, &c. 
left in such 
highways, mis
conduct of 
drivers, and 
the excessive 
loading of 
carriages.

(Z) 1 Hawk. P. C. c. 76. s. 144.
\m) 1 Hawk. P. C. c. 75. s. 9. and c. 

76. s. 146. 3 Com. Dig. Chemin (A. 3.)
(«) 3 Bac. A hr. Highways (È). 1

Hawk. P. C. c. 76. s.'s, g. 147. But 
the building of a house in a larger 
manner than it was before, whereby 
the street became darker, has been
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persons obstructing highways by means of trees or hedges, and 
omitting to cleanse and scour their ditches, drains, and water
courses ; and penalties are also imposed upon persons laying 
stones, timber, or other matter, or leaving any carriages, or imple
ments of husbandry, in the highways ; and also upon persons en
croaching upon them, (o) Provision is also made for the punish
ment, by similar penalties, of drivers of carriages who may create 
annoyances in the public ways by their misconduct, (p) And 
with the view of preventing the highways from being destroyed 
by the narrowness of the wheels of the carriages travelling 
thereon, and by the excessive burdens which might be carried in 
them, it is enacted that no waggons, &c. the wheels of which are of 
a specified breadth, shall be drawn with more than a certain num
ber of horses, on pain that the owner forfeit five pounds, and the 
driver ten shillings, for every horse or beast above the number, (q) 
With respect to turnpike roads, similar provisions are contained 
in the general turnpike acts, 3 Geo. 4. c. 126., and 4 Geo. 4. c. 95.

It has. been held that if a carrier carries an unreasonable 
weight, with an unusual number of horses, it is a nuisance to the 
highway, by the common law. (r) And upon an information for 
this offence, it was adjudged, that, though it was stated that the 
carrier went “ with an unusual number of horses,” without setting 
forth what number, yet the information was good, because it was 
the excessive weight which he carried that made the nuisance, (s) 

Everyunautho- It appears to have been holden that an indictment will not lie
tionofaliTh "*?01" set^ing a person on the footway in a street to distribute hand- 
way,Vthean- bills, whereby the footway was impeded and obstructed;(7) nor 
noÿance of the for throwing down skins into a public way by which a personal 
kings subjects, injury is accidentally occasioned : (u) but acts of this kind, if im- 
offence. properly performed, might possibly oe deemed nuisances ; as it

seems now to be well established that every unauthorized obstruc
tion of a highway, to the annoyance of the King’s subjects, is an 
indictable offence, (w) Thus where a waggoner occupied one side 
of a public street in the city of Exeter, before his warehouses, in 
loading and unloading his waggons, for several hours at a time, 
both day and night, and had one waggon at least usually standing 
before his warehouses, so that no carriage could pass on that side 
of the street, and sometimes even foot-passengers were incom

bei d not to be a public nuisance by 
reason of the darkening, Rex v. Webb, 
1 Lord Raym. 737.

(o) 13 Geo. 3. c. 78. s. 6, 7, 8, 9, 10, 
11, 12, 13, 14, 63. which makes pro
vision also for the removal of such 
annoyances by the surveyor and other 
persons. The different sections of the 
statute are abstracted in 2 Burn. Just. 
Highways. S. Vili. This statute does 
not say that every highway shall be 
thirty feet wide; and in a late case it 
was held that it did not authorize the 
surveyor to remove a fence in front of 
a house for the purpose of widening 
the road, which in that part was not 
more than twenty-four feet in breadth 
—such fence not being on the highway.

Lowen v. Kaye, 4 B. and G. 3.
(p) 1 Geo. 1. st. 2. c. 57. 24 Geo.

2. c. 43. and 30 Geo. 2. c. 22. as to 
drivers in London, Westminster, and 
the neighbourhood ; and 13 Geo. 3. c. 
78. s. 60. as to drivers in general. See 
the statutes abstracted, 2 Burn. Just, 
Ibid, and for enactments relative to 
the misconduct of drivers of public 
coaches, see 5 Burn. Just. Post. S. 4.

(q) 13 Geo. 3. c. 78. s. 55. And as to 
furious driving, post. Book III. Chap, 
xii.

(r) 3 Com. Dig. Chemin (A 3.)
(s) Rex v. Egeri y, 3 Salk. 183.
(t) Rex v. Sermon, 1 Burr. 516.
(«) Rex v. Gill, 1 Str. 190.
(w) Rex v. Cross, 3 Campb. 227.
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moded by cumbrous goods lying on the ground on the same side, 
ready for loading, he was held to be indictable for a public nui
sance : although it appeared that sufficient space was left for two 
carriages to have passed on the opposite side of the street, {x) 
Upon the same principle it has been held to be an indictable 
offence for stage coaches to stand plying for passengers in the 
public streets ; and Lord Ellenborough, C. J., said. “A stage 
“ coach may set down or take up passengers in the street, this 
“ being necessary for public convenience : but it must be done in 
“ a reasonable time ; and private premises must be procured for 
“ the coach to stop in during the interval between the end of one 
“ journey and the commencement of another.” (3/) In the same 
case his Lordship intimated that there would be no doubt but that, 
if coaches, on the occasion of a rout, should wait an unreasonable 
length of time in. a public street, and obstruct the transit of his 
Majesty’s subjects wishing to pass through it in carriages or on 
foot, the persons who might cause and permit such coaches so to 
Wait would be guilty of a nuisance, (z)

Laying logs of timber in a highway has been already stated as 
one of the clear instances of nuisance, (a) And the party will not 
be excused by shewing that he laid them only here and there, so 
that the people might have a passage through them by windings 
and turnings.(b) And though it is not a nuisance for an inhabit
ant of a town to unlade billets, &c. in the street before his house, 
by reason of the necessity of the case, yet he must do it promptly, 
and not suffer them to continue in the street an unreasonable 
length of time.(c) From a recent case it appears also that an 
obstruction to a public highway will not be excused on the plea 
of its being necessary for the carrying on of the party’s business, 
though such obstruction be only occasional. It was proved that 
the defendant, who was a timber merchant, occupied a small tim- 
her-yard close to a street, and that from the narrowness of the 
street and the construction of his own premises he had in several 
instances necessarily deposited long sticks of timber in the street, 
and had them sawed into shorter pieces there before they could be 
carried into his yard : and it was contended on his behalf that he 
had a right so to do, as it was necessary to the carrying on of his 
business ; and that it could not occasion more inconvenience to 
the public than draymen taking hogsheads of beer from their 
drays, and letting them down into the cellar of a publican. But 
Lord Ellenborough, C. J. said, c; If an unreasonable time is occu- 
‘ pied in the operation of delivering beer from a brewer s dray 

into the cellar of a publican, this is certainly a nuisance. A 
( cart or waggon may be unloaded at a gateway : but this must 
J be done with promptness. So as to the repairing of a house, 
J the public must submit to the inconvenience occasioned neces- 
(c sarily in repairing the house : but if this inconvenience be pro- 
t£ longed for an unreasonable time, the public have a right to com

plain, and the party may be indicted for a nuisance. The rule
(*) Rex v. Russell, 6 East. 427. 
y) Hex v. Cross, 3 Campì). 224. 
(%)#.##.
W Ante, p. 317,

(b) 2 Roil. Abr. 137. 1 Hawk. P. C. 
c. 76. s. 145.

(c) Id. ibid, and 3 Bac. Abr. High
ways, (E).
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Of nuisances to 
highways by 
not repairing 
them.

The parish is 
of common 
right bound to 
repair high
ways within it.

ce of law upon this subject is much neglected, and great advan- 
“ tages would arise from a strict and steady application of it. I 
“ cannot bring myself to doubt of the guilt of the present defend- 
“ ant. He is not to eke out the inconvenience of his own pre- 
“ mises by taking in the public highway into his timber yard ; 
“ and if the street be narrow, he must remove to a more commo- 
“ modious situation for carrying on his business.”(c) And in 
repairing or rebuilding a house, care must be taken that the 
encroachment on the highway be not unreasonable. The owner 
will himself be responsible for any excess, if committed by his 
servants ; for, according to Eyre, C. J., “ suppose that the owner 
“ of a house, with a view to rebuild or repair, employ his own 
“ servants to erect a hoard in the street (which being for the 
“ benefit of the public, they may lawfully do,) and they carry it 
“ out so far as to encroach unreasonably on the highway, it is 
“ clear that the owner would be guilty of a nuisance.”(d)

As a nuisance in not repairing highways is an offence in the 
nature of a non-feazance, the principal enquiry upon this subject 
will be as to the persons who are liable to be called upon to keep 
them in repair.

The inhabitants of the parish at large are prima facie, and of 
common right, bound to repair all highways lying within it, unless 
by prescription, or otherwise, they can throw the burden upon 
particular persons, (e) And to such an extent is this obligation, 
that if the inhabitants of a township bound by prescription to 
repair the roads within the township be expressly exempted by 
the provisions of a road act from the charge of repairing new 
roads to be made within the township, that charge must neces
sarily fall upon the rest of the parish. (/) And upon the same 
principle it was holden that if particular persons were made 
chargeable to the repair of such highways by a statute lately 
made, and became insolvent, the justices of peace might put that 
charge upon the rest of the inhabitants, (g) And where a statute 
enacted that the paving of a particular street should be under the 
care of commissioners, and provided a fund to be applied to that 
purpose, and another statute, which was passed for paving the 
streets of the parish, contained a clause that it should not extend 
to the particular street, it was held that the inhabitants of the 
parish were not exempted from their common law liability to keep 
that street in repair ; that the duty of repairing might be imposed 
upon others, and the parish be still liable ; and that the parish 
were under the obligation, in the first instance, of seeing that the 
street was properly paved, and might seek a remedy over against 
the commissioners. (A) And where a local turnpike act, empower-

(c) Rex v. Jones, 3 Campi). 230.
(d) Bush v. Steinman, 1 Bos. & Pul. 

407, 408. And the learned Judge pro
ceeds thus,—“ And I apprehend there 
can he but little doubt that he would 
be equally guilty if he had contracted 
with a person to do it for a certain 
sum of money, instead of employing 
his own servants for the purpose; for, 
in contemplation of law, the erection

of the hoard would be equally his 
act.”

(e) 1 Hawk. P. C. c. 76. s. 5, 6, 7, S. 
Austin’s case, 1 Vent. 189. Anon. 1 Ld. 
Raym. 725.

(/) Rex v. the Inhabitants of Shef
field, 2 T. R. I OS.

(g) Anon. 1 Lord Raym. 725.
(h) Rex v. the Inhabitants of St. 

George,Hanover Square, 3 Campi). 223*
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ing the trustees under it to take tolls, directed that the roads 
should from time to time be repaired by the trustees, out of the 
money arising by virtue of that act, it was holden that this only 
made the tolls an auxiliary fund in the hands of the trustees ; and 
that the inhabitants of the township where the road was situate, 
who by prescription were bound to repair all roads within it, were 
nevertheless liable to be indicted for the non-repair of the road.(x) 
No agreement can exonerate a parish from the common law lia
bility to repair ; and a count in an indictment against the corpora
tion of Liverpool, stating that they were liable to repair a highway, 
hy virtu,e of a certain agreement with the owners of houses along
side of it, was held to be bad ; on the ground that the inhabitants 
of the parish, who are prima facie bound to the repair of all 
highways within their boundaries, cannot be discharged from such 
liability by any agreement with others.(?)

With respect to the repair of roads dedicated to the public by 
the owner of the soil, it has been considered that, notwithstanding 
the use by the public, the parish will not be liable to repair, 
unless there has been on their part some act of acquiescence or 
adoption. The learned Judge, in giving his opinion to this effect, 
proceeded thus :—“ In the case of bridges there always is what is 
“ to be considered as an acquiescence by the county. The county 
“ is not liable except for bridges made in highways ; the making 
“ of the bridge, and thereby obstructing the road while the bridge 
“ is making, may be treated as a nuisance ; and the county may, 
“ if it think fit, stop its progress by indictment ; and the forbearing 
“ to prosecute in that way is an acquiescence by the county in the 
“ building of the bridge. But in the case of a parish they have 
“ no power to prevent the opening of a road, or to obstruct the 
“ public use of it. It would be most unjust if, by the public use 
“ of what was at first a private road, the burthen of repairing it 
“ could be removed from the persons to whom the use of it was 
“ at first confined, and cast upon the parish.” (g)

Formerly it was held that if a parish lay in two counties, the 
inhabitants of that part of the parish in which the road charged 
to be out of repair lay were bound to repair it, and not the inha
bitants of the whole parish.(/r) But it has been more recently 
decided that if part of a parish be situate in one county and the 
rest in another, and a highway lying in one part be out of repair, 
an indictment against the inhabitants of that part only is bad : 
and that in such case the indictment must be against the whole 
parish.{1) And it appears to have been always considered that

(•>.') Rex v. the Inhabitants of Nether- 
tong, 2 B. & A. 179. It was also hold- 
on that such inhabitants might, after 
conviction, apply by motion for relief 
against the trustees under the 13 Geo.

c. 84, s. 33. And it was holden also 
that the is Geo. 3. c. 84. s. 63. only re
ferred to diversions under writs of ad 
quod damnum, and under 13 Geo. 3. c.

s- 16. As to the liability to repair, 
notwithstanding the act of parliament, 
see also Rex v. the Inhabitants of Ox
fordshire, post, s. 4. Bridges.

VOL. I.

(i) Rex v. the Mayor, &c. of Liver
pool, 3 East. 86. And see 3 Bac. Abr. 
Highways, (F).

(g) Rex v. St. Benedict, 4 B. & A. 
450. Ante, 311, per Bayley, J. The 
road had been made under a private 
act of parliament for particular indi
viduals only.

(k) Rex v. the Inhabitants of Wes
ton, 4 Burr. 2507.

(l) Rex v. the Inhabitants of Clifton, 
5 T. R. 498.

Y
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the indictment under such circumstances must he preferred in 
that county wherein the ruinous part of the road lies.(m) If the 
indictment be against that part of the parish only which lies in 
the county in which the indictment is preferred, it must shew on 
what account such part only is chargeable, otherwise it will be bad 
in substance : and the objection may be taken, even after an issue 
on the point, whether the inhabitants of that part were bound to 
repair, and a verdict for the King, (a)

Repair of high- The statute 34 Geo. 3. c. 64., which, when the boundaries of
and allou'etUiy Pushes are in the middle of highways, gives two justices power 
justices on ac- to divide such highways by a transverse line, has been already 
count of the noticed.(ra) The object of that statute was to facilitate the repair-
parishes being- ing °f a highway so situated : and it enacts that the justices may 
in the middle8 order that the whole of such highway, on both sides, in one of 
of them. such parts, shall be repaired by one of such parishes ; and that 

the whole of such highway, on both sides, in the other of such 
parts, shall be repaired by the other of such parishes : and that 
they shall cause their order and plan of the highway to be filed 
with the clerk of the peace. It then enacts “ that after such order 
“ and plan shall be so filed with the clerk of the peace as afore- 
“ said, such parishes, and the inhabitants thereof respectively, 
“ shall be bound, as of common right, to maintain and keep in 
“ repair such parts of such common highway so allotted to them 
“ as aforesaid, and shall be liable to be prosecuted and indicted 
“ for neglect of such duty, and shall in all respects whatsoever 
“ be liable and subject to all the provisions, regulations, and pe- 
“ nalties, contained in any act or acts of parliament, for the repair 
“ of the highways which are or shall be in force, in like manner 
“ as they are liable and subject to with respect to the repair of 
“ any other common highway within such parishes respectively ; 
“ and also shall be discharged from the repair of such parts of 
“ such highway as shall not be included in their respective allot- 
“ ments.”(o) It is further enacted that the statute shall not affect 
or alter the boundaries of counties, lordships, &c. nor any other 
division of public or private property, nor the boundaries "of pa
rishes, otherwise than for the purpose of repairing such particular 
portion of the highways.(p) And also that it shall not relate to 
highways repairable by any bodies politic or corporate, township, 
&c. or by a private person : but in case such bodies politic, &c. 
shall be desirous to be placed under its regulations, and the par
ties bound to the repair òf the other side of the highway consent, two 
justices may make an order for the purpose, (q) In a case where a 
road lay in two parishes, and no division and allotment under this

(m) Rex v. the Inhabitants of Clif
ton, 5 T.R. 498. ; and Rex v. Weston, 
ante, note (k). In Rex v. Clifton, 
Lord Kenyon, C. J., in answer to one of 
the supposed difficulties of this mode 
of proceeding, said, “ On an indict- 
“ ment against a parish for not repair- 
“ ing a road, it is not necessary for the 
“ prosecutor to serve every individual 
“in the parish with process ; he may 
“ compel the appearance of any two,

“ who live within the county, upon 
“ whom the whole fine may be levied ; 
"and the rest of the inhabitants must 
“ re-imhurse those two under the ge- 
“ lierai highway act.” 13 Geo. 3. c. 78. 
s. 47.

(a) Rex v. Clifton, 5 T. R. 498.
(n) Ante, 316.
(o) Sect. 2.
(fi) Sect. 4.
(?) Sect. 5.
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statute had been made, it was held that an indictment against one 
of the parishes for not repairing one side of the road ought to 
have stated that the parish was liable to repair ad filum vice : and 
it seems that in such case it is not sufficient to aver that a certain 
part of the road (setting out the length and one half of the 
breadth) is out of repair, and that the inhabitants, &c. ought to 
repair it. (r)

Exceptions were taken to an indictment for suffering a highway 
to he very muddy, and so narrow that people could not pass with
out danger of their lives : first, that it is no offence for a highway 
to he dirty in winter ; and, secondly, that the parish had no power 
to widen it, as there was a particular power vested by act of par
liament in justices of the peace to do so. The indictment was 
held bad for want of saying that the way was out of repair ; and 
one of the Judges observed, that saying that the way was so nar
row that the people could not pass was repugnant to its being 
“ the king s highway j” for that if it had been so narrow, the 
people could never have passed there time out of mind.(s)

But though the parish is bound prima facie and of common 
right to repair the highways within it, yet a particular subdivision 
of a parish, or particular individuals, may be liable to relieve them 
from that onus, by reason of prescription, or the inclosure of the 
land in which the highway lies.

Thus the inhabitants of a district, township, or other division of 
a parish, and also particular individuals, may be bound to repair a 
highway by prescription ; and it is said, that a corporation aggre
gate may be charged by a general prescription that it ought and 
hath used to do it, without shewing that it used to do so in respect 
of the tenure of certain lands, or for any other consideration ; be
cause such a corporation never dies, and therefore, if it were ever 
bound to such a duty, it must continue to be so j neither is it any 
plea that the corporation have done it out of charity, (t) But it is 
said, that such a general prescription is not sufficient to charge 
a private person ; because no man is bound to do a thing which 
bis ancestors have done, unless it be for some special reason ; as 
having lands descended to him holden by such service, &c. (u) 
And a man cannot be liable to repairs merely as lord of a manor, 
though it is stated that the lords have repaired it from time whereof, 
&c. («) This applies to individual persons only, and not to an 
aggregate of persons who compose the inhabitants of a district or 
division in a parish or township in which the road is situate. (A) 
But it has been holden in a late case, that where a parish is 
charged with the reparation of a highway, lying in aliena parochia, 
a consideration must be stated. The point arose upon an indict
ment against a parish for not repairing a highway lying within it, 
a»d a plea which stated that the inhabitants of another parish

(r) Rex v. the Inhabitants of St. Abr. Highways (F). 
i ancras, Peake Hep. 219. (u) Id. Ibid.
f “d Rex u. the Inhabitants of Stret- (a) Lord Rayra. 792, S04. It should 

r ’ ® Lord Raym. 1169. And it is be laid ratione tenuræ by reason of the 
e same as to a bridge : an indictment demesnes of the manor. '

n,°! 'ie for not widening it. (6) Rex v. Ecclesfield, 1 Barnew. and
W 1 Hawk. P. C. c. 76. s. 8. 3 Bac. Alders. 348.
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“ have repaired, and been used and accustomed to repair, and of 
“ right ought to have repaired;” and it was held ill, and that the 
plea ought to have shewn a consideration. Holroyd, J. at the 
conclusion of his judgment said, “ I say nothing as to the form of 
“ pleading where the highway lies within a township or division 
“ of a parish which is charged with the repairs.” (c)

And in a more recent case, where the inhabitants of a county 
pleaded that the inhabitants of a particular township had imme- 
morially repaired the highway at the end of a county bridge, situate 
within the township, the court held that it was not necessary to 
state any consideration for such prescription, (d)

And where, in an indictment against a township for non-repair 
of a road, the prescription stated and proved was, that its inhabit
ants had been iminemorially used to repair all roads situate within 
it, which but for such usage would be repairable by the parish at 
large ; it was holden that this placed the township in the situation 
of a parish ; and that it was necessary for the defendants to shew, by 
evidence, some other persons in certainty who were liable, in order 
to deliver themselves from their liability to repair, (e) It may be 
observed that, where the origin of a way is accounted for, the pre
scription is destroyed, (w)

The liability of a township to repair by prescription may, as we 
have seen, be such as to place the township on the same footing as 
a parish, in respect to the roads within its limits. The liability 
may be to repair all highways within the township, which but for 
the prescription and usage would have been repairable by the 
parish at large ; and in such case the township must not oidy re
pair immemorial roads, but also any new highway which may have 
been made within its limits, and which the parish might have been 
called upon to repair in the absence of any such prescription. (x) 
But an extra-parochial place is not as such bound of common right 
to repair its own roads ; and some ground for charging it must be 
stated : art least, unless it be shewn negatively that it is not parcel 
of any district bound to repair the district roads. The indictment 
stated, that part of a common King’s highway, in the extra-paro
chial hamlet of Kingmoor, was out of repair, and that the inha
bitants of the hamlet ought to repair it. After judgment for the 
crown, a writ of error was brought, on the ground that no imme
morial obligation, nor any special ground to make them liable, was 
stated. It was urged that they were liable of common right, and 
that an extra-parochial place stood in this respect on the footing 
of a parish : but the court thought otherwise ; and held that they 
could not consider a common law obligation as attaching upon the 
inhabitants of the hamlet from necessity, unless it were shewn 
negatively that the hamlet was not parcel of any other district liable 
to repair its own roads ; and the judgment was reversed. (#)

(c) Rex v. St. Giles, Cambridge, 5 
M. and S. 260. And see Rex v. Ma
chynlleth, post. 325.

(d) Rex v. West Riding of York
shire, 4 B. and A. 623,

(e) Hex v. Hatfield, 4 B. and A. 75. 
The general issue was pleaded. See

post, 331.
(w) Rex v. Hudson, 2 Str. 909.
(a-) Rex v. Ecclesfield, 1 B. and A. 

348. Rex v. Nethertong, 2 B. and A. 
179. Rex v. Hatfield, 4 B. and A. 75.

(x) Rex v. Kingmoor, 2 B. and C. 
190.
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The inhabitants of a district cannot be charged ratione tenures, 

because unincorporated inhabitants cannot, qua inhabitants, hold 
lands : and a district cannot be charged by prescription alone 
(without a consideration) to repair what is not within such district. 
These points were decided in the case of a bridge. The indictment 
stated that an ancient bridge, in the parishes of M. and P., in the 
King’s highway there, was out of repair ; and that the inhabitants 
of the said parish of P. and of the town of M. aforesaid, from time 
whereof, &c. and by reason of the tenure of certain lands in the 
said parish and town, had repaired and of right ought to repair it. 
After judgment for the crown a writ of error was brought ; and it 
was urged that inhabitants as such could not be charged ratione 
tenures ; and that as it did not appear that any part of the bridge 
was in the township of M., the indictment against the township, 
on the ground of immemorial obligation, could not be supported ; 
and the court being of that opinion the judgment was reversed.(a)

Where lands bound to the repair of a bridge or highway ratione 
tenures are conveyed to several persons, every one of the grantees, 
being a tenant of any parcel, is liable to the whole charge, and 
must have contribution from the others. So where a manor so 
bound is conveyed to several persons, a tenant of any parcel, either 
of the demesnes or services, is liable to the whole repair, and may 
call upon the tenants of the residue to contribute ; and the grantees 
are chargeable with the repair, though the grantor should convey 
the lands or manor discharged of the repair ; and the grantees 
must have their remedy against the grantor. And the reason 
seems to be, because the whole manor or land, and every part 
thereof, in the possession of one tenant, being once chargeable 
with the repair, it shall remain so, notwithstanding any act of the 
owner. For the law will not suffer him to apportion the charge, 
and so make the remedy for the public benefit more difficult ; or, 
by alienations to insolvent persons, to render the remedy against 
such persons quite frustrate. And though such lands or manor 
come into the hands of the crown, yet the obligation or duty con
tinues ; and any person afterwards claiming the whole, or any part 
of it, under the crown, will be liable to an indictment for not 
repairing, (.r)

As an inclosure of a highway takes away the liberty and con
venience which the public have of going upon the adjoining lands 
when the highway is out of repair, (y) it has been holden, that if 
the owner of lands not inclosed next adjoining to a highway in
closes his lands on both sides, he is bound to make a perfect good 
way as long as the inclosure lasts ; and is not excused by shewing 
that he has made the way as good as it was at the time of the in
closure ; because, if it was then defective, the public might have 
gone upon the adjoining land, (z) So if a man incloses land on

(«) Rex v. Machynlleth, 2 B. and C. 
166.

(■«) Note (9) to Rex v. Stoughton, 2 
Saund. 159. citing Reg. v. Duchess of 
Buccleugh, 1 Salk. 358. 3 finer Ap
portionment, 5. pi. 9.

(S) Ante, 317.
(z) 1 Roll. Abr. 390. (B) pi. 1. Bun

combe’s case, Cro. Car. 366. Bonn's 
case, Sir W. Jones, 296. Sty. 364. g 
Lord Raym. 1170. 1 Hawk. P. C. c.
76. s. 6. 3 Bar. Abr. Highways (F).
Rex v. Stoughton, 2 Saund. 160. note 
(12). And see Steel v. Prickett and 
others, 2 Stark. R. 469.
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one side, which has been anciently inclosed on the other side, he 
ought to repair all the way: but if there is no such ancient inclo
sure on the other side, he ought to repair but half the way. Thus, 
if there be an old hedge, time out of mind, belonging to A. on the 
one side of the way, and B. having land lying on the other side, 
make a new hedge, there B. shall be charged with the whole 
repair : but if A. make a hedge on the one side of the way, and B. 
on the other, they shall be chargeable by moieties, (a) But a per
son, having made himself liable to repair a highway by reason of 
inclosure, may relieve himself from the burthen of any further 
reparations by throwing it open again., (6) Thus it was ruled that 
if a person remove an encroachment, and leave that part of the 
road which was injured by the encroachment in a perfect state, his 
liability to repair ratione coarctationis ceases, (c) But it was held, 
in the same case, that if a person charged ratione tenures pleads 
that the liability to repair arose from an encroachment which has 
been removed, and it appears that the road has been repaired by 
the defendant for twenty-five years since the removal of the alleged 
encroachment ; this is presumptive evidence that the defendant 
repaired ratione tenuræ generally, and renders it necessary for him 
to shew the time when the encroachment was made, (d) Where a 
road has been so inclosed, and it is insufficient, any passenger may 
break down the inclosure, and go over the adjoining land, (e) 

Where a new road is made in pursuance of a writ of ad quod 
damnum, the owner of the land is not obliged to repair the new 
road, unless the jury impose such a condition upon him : but the 
parishioners ought to keep it in repair for the future ; because, 
being discharged from repairing the old road, no new burden is 
laid upon them, but their labour is only transposed from one place 
to another. But if the new road lie in another parish, then the 
person who sued out the writ and his heirs ought not only to make 
it, but to keep it in repair ; otherwise the parishioners of such 
other parish would have a new charge upon them, and no recom- 
pence, by the former road being taken away. (/) Where a high
way is inclosed under the authority of an act of Parliament for 
dividing and inclosing open common fields, the person who incloses 
is not bound to repair it. (g)

The general turnpike act 3 Geo. 4. c. 126. s. 106. enacts, that 
it shall and may be lawful for the trustees or commissioners of any 
turnpike road, to contract and agree with any person or persons 
liable to the repair of any part of the road, under the care and 
management of such trustees or commissioners, or of any bridges 
thereon, by tenure, or otherwise, for the repair thereof, for such 
term as they shall think proper not exceeding three years ; and to 
contribute towards the repair of such road or bridges, such sum or

(") 3 Bac. Abr. Highways (F). Ilex 
v. Sta lighten, 1 Sid. 464. 1 Hawk. P.
C. c. 76- s. 7. Rex v. Stoughton, g 
Saund. 161. note (12).

(P) 3 Bac. Abr. Ibid. Rex v. Fleck- 
now, 1 Burr. 465. 1 Hawk. P. C. c.
76. s. 7. But where the party is 
charged with the repairing ratione te
nuree, lie will be still hound to repair,

though he lay the ground open to the 
highway. 3 Salk. 392.

(c) Rex v. Skinner, 5 Esp. 219.
(d) Id. Ibid.
(e) 3 Salk. Igg.
(/) Ex parte Vennor, 3 Atk. 771,2. 

1 Hawk. P. C. c. 76. s. 7, 74, 75.
(g) Rex v. Flecknow, 1 Burr. 465.



327chap. xxx. § 2] by not Repairing.
sums of money as they shall think proper out of the tolls arising 
on such turnpike road. The sixty-third section of the repealed 
turnpike act 13 Geo. 3. c. 84. s. 62. enacted, that where parts of 
highways or turnpike roads were turned by legal authority, to 
make the same nearer or more commodious, the inhabitants or 
other persons, who were liable to the repair of the old highway, 
should be liable to the repair of the new, or so much thereof as 
should be equal to the burthen and expense of repairing such old 
highway from which they were exonerated by so turning the same. 
And if the several parties interested could not agree, two justices 
were empowered in the manner therein mentioned to view and 
settle the same; and to fix a gross sum or annual sum, to be paid 
by the inhabitants or other such persons towards the repair of the 
new highway. And provisions of a nature nearly similar are con
tained in the late turnpike act 4 Geo. 4. c. 95. s. 68.

The general statutes, making provision for repairing highways, 
were repealed and reduced into one act: namely, the 13 Geo. 3. 
c. 78. (h) and the general statutes at present existing with respect 
to turnpike roads, are the 3 Geo. 4. c. 126. and the 4 Geo. 4. e. 95. 
There are also inclosure acts and other statutes, both of a pub
lic and private nature, which relate to the repairs and manage
ment of the roads in particular places and districts. But these 
acts, and especially the general statutes, are of great length, and 
branch out into a variety of clauses, a detail of which would not 
be consistent with the proposed limits of this Work. It may, how
ever, be useful to notice a few of the decided points which relate to 
their construction.

It is no excuse for parishioners, being indicted at common law 
for not repairing the highways, that they have done their full 
work required by statute ; for the statutes, being made in the 
affirmative, do not abrogate any provision of this kind by the 
common law. (?)

If trustees under a road act turn a road through an inclosure, 
and make the fences at their own expense, and repair them for 
several years, they cannot be compelled to continue such repairs, 
Unless there be a special provision in the act to that effect, (k) In 
this case it was considered, that what is meant by a road is the 
surface over which the king’s subjects have a right to pass, and 
not the fences on each side : and that the owners of the land are 
bound to repair the fences on each side, unless otherwise provided 
by the act. (/)

It has been held that a turnpike act, giving directions for repair
ing the road to and from a town, excludes the town, (m) In the 
case upon which the décision was made it was stated, that the 
town had, lately before the act was passed, been paved by the in-

(h) Some of its provisions and enact
ments have received alterations from 
time to time by different statutes ; 
amongst others by 34 Geo. 3. c. 64. 
onte, 322. 34 Geo. 3. c. 74. 44 Geo.
3- c. 52. 54 Geo. 3. c. 109. and 55
Geo. 3. c. 68. Ante, 312. el seq.

(i) 1 Hawk. P. C. c. 76. s. 43. 3 Bac. 
Abr. Highways IG).

(Ic) Rex v. the Com. of the Llandilo 
District, 2 T R. 232.

(?) Id. Ibid.
(m) Hammond v. Brewer, 1 Burr. R. 

376.
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habitants, and that it was kept in repair by them, and was then so : 
and in several parts of the act the roads were described as leading 
from, to, and through, particular towns ; but when it mentioned 
the town in question, it only said, to and from the town, omitting 
the word “ through.” (ra)

_ The commissioners appointed by the 6 Geo. 3. c. 78. (an act for 
dividing and inclosing certain lands in the parish of Cottingham) 
which enacted, that the public roads to be set out by them should 
be repaired in such manner as other public roads are by law to be 
repaired, and that the private roads should be repaired by such 
■person or persons as they should award, have no power to impose 
on the parish at large the burden of repairing any of the private 
roads set out in pursuance of the act. (o)

Upon an indictment against the parish of Haslingfield, for not 
repairing a highway, an award made by commissioners under an 
inclosure act, which awarded the highway to be in a different 
parish, was holden not to be admissible evidence for the defendants, 
without shewing that the commissioners had given notices which 
the act required to be given previously to the boundaries having 
been ascertained by them; it appearing that the usage had not 
been pursuant to the award ; the defendants having since the 
award, as well as before, repaired the highway. The learned 
Judge who tried this case reported that he should have had no diffi
culty in admitting the award, and, if the usage had been pursuant 
to it, presuming that the proper notices had been given, (p)

We may now shortly consider the modes of proceeding by 
which persons guilty of these nuisances to highways may be 
prosecuted.

Nuisances or annoyances to highways, whether positive, in the 
nature of actual obstructions, or negative, by the defect of proper 
reparations, may be made the subject of indictment, which is the 
more usual course of proceeding. And the 13 Geo. 3. c. 78. s. 24. 
enacts that “ every justice of assize, justices of the counties pala- 
“ tine of Chester, Lancaster, and Durham, and of the great ses- 
“ sions in Wales, shall have authority by this statute, upon his 
“ or their own view, and every justice of the peace, either upon 
“ his own view or upon information upon oath to him given by 
“ any surveyor of the highways, to make presentment at their re- 
“ spective assizes, or great sessions, or in the open general quar- 
“ ter sessions, of such respective limit of any highway, causeway, 
“ or bridge, not well and sufficiently repaired and amended, or of 
“ any other default or offence committed and done contrary to the 
“ provision and intent of this statute ; and that all defects in the 
“ repair thereof shall be presented in such jurisdiction where the

same do lie, and not elsewhere ; and that no such presentment,
“ nor any indictment for any such default or offence, shall be 
“ removed by certiorari, or otherwise, out of such jurisdiction,
“ UH such indictment or presentment be traversed, and judgment

(«) Hammond v. Brewer, 1 Burr. R. 
376, and see Rex v, G am I ingay, post, 
330. and Rex v. Harrow, 4 Burr. 2091. 

(e) Rex V, the Inhabitants of Cot

tingham, 6 T. R. 20.
Ip) Rex v. the Inhabitants of Has- 

lingfield, 2 M. and S. 558.
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“ thereupon given, except where the duty or obligation of repair- 
( lng the said highways, causeways, or bridges, may come in 
(c question ; and that every such presentment made by any such 

justice of assize, counties palatine, great sessions, or of the 
‘ peace, upon his own view, or upon such information having 
‘ been given to such justice of the peace upon the oath of such 
‘ surveyor of the highways as aforesaid, shall be as good, and of 
J the same force, strength, and effect in the law, as if the same 

had been presented and found by the oaths of twelve men ; and Fini:s may be 
“ that for every such default or offence so presented as aforesaid, upo“
cc tlieeJustlces °i assize,, counties palatine^ and great sessions, at ment.
‘ their respective courts, and the justices of the peace at their 
J general quarter sessions, shall have authority to assess such fines 

us to them shall be thought meet : saving to every person and yérse savecr 
‘ persons that shall be affected by any such presentment, his, her, case'ofpresect- 

0r their lawful traverse to the same presentment, as well with ment.
‘ respect to the fact of non-repair as to the duty or obligation of
* repairing the said highways, as they' might have had upon any 
‘ indictment of the same presented and found by a grand jury ;

and the justices of the peace, at their general quarter sessions, Expenses of 
1 or the major part of them, may, if they see just cause, direct Prosecutlon 

c rue prosecutions upon such presentments as shall be made at sentments.
£c the quarter sessions as aforesaid to be carried on at the general 
6 expense of such limit, and to be paid out of the general rates 
“ within the same.”

Another mode of proceeding is by information, which may be Information, 
granted by the Court of King’s Bench at their discretion. But 
they will not grant an information to compel a parish to repair a 
highway which is not much used ; and when it appears that another 
highway, equally convenient to the public, is in good "repair.
And indeed they never give leave to file an information for not 
Repairing a highway, unless it appear that the grand jury have 
Jeen guilty of gross misbehaviour in not finding a bill ; and they 
i'efuse it for this reason, that the fine set on conviction upon an 
information cannot be expended in the repair of the highway,
Ahereas on an indictment it is always so expended, (q)

Though it is often stated in indictments or presentments for Of the. form of 
Nuisances to highways, that “ from time whereof the memory of ““ ’present-***"
‘ Uian is not to the contrary,” or, “ from time immemorial,” menti» 

there was and is a common and ancient king’s highway, yet it is 
!1pt necessary to do so ; for it is sufficient to state in a compen
sons manner that it is a highway.(s) And though it is usual to 
&tate the termini of the highway, it is said not to be necessary ;

the ground that a public highway is intended to go through all 
be realm, and to lead from sea to sea (h) But if the termini are
. bd 3 Bac. Abr. Highways, (H). Rex the Cro. Gire. Comp. (8th ed.) 301. 6
• Ule Inhabitants of Steyning, Say. 92. Wentw. 405. 2 Stark. 664. 3 Chit. Cr.

it is not within the scope of this L. 576, 607, and the notes to Rex v. 
of th t° treat particularly of the forms Stoughton, 2 Saund. 157, et seq.

the pleadings, though some of the (s) Aspiudall v. Brown, 3 T. R. 265.
J omjnent points concerning them are (6) Rex v. Hammond, Sir 44. 10 
j Cpasionally mentioned. For indict- Mod. 382. Halsell's case, Noy 00.

• ’,Pleas’ &c- relating to nuisances Latch. 183. Rex v. Neale, 3 Keb. 89. 
highways the reader is referred to Rouse v. Bardin, 1 II. Blac. 351. : but
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stated, it seems they must be substantially proved, according to 
the statement : (c) and the road must in general, (if described at 
all,) be described correctly. Thus, where a highway leading from
A. to C., not passing through B., though communicating with it by 
means of a cross road, was described as a road leading from A. to
B. and from thence to C., the variance was held to be fatal.(d) 
The highway must be alleged in the presentment or indictment to 
lie in the parish indicted, otherwise such parish is not bound to re
pair it ; and if it be not so alleged, the indictment or presentment is 
erroneous, and judgment will be reversed, (t) Nor will it cure the 
objection, that the part which is out of repair is expressly stated 
to be in the parish indicted, if such part be represented as part of 
the road before described. Thus, where an indictment against 
the parish of Gamlingay stated that there was a highway leading 
from the parish of Hartley St. George towards and unto the parish 
of Gamlingay, and that a certain part of the said highway situate 
in the said parish of Gamlingay was out of repair, it was moved 
in arrest of judgment that no part of the road, as described, lay in 
Gamlingay; and the Court held the objection fatal.(e) Where 
the indictment is against a particular person, charging him with 
the repair of a highway in respect of certain lands, it seems that 
the occupier, and not the owner, is the proper person against 
whom the indictment should be brought ; on the ground that the 
public have no means of knowing who is the oivner of the lands 
charged with the repair : and it does not seem to be material what 
estate the occupier has in the lands liable. (u) The averment of 
obligation to repair, in an indictment against a person for not 
repairing hy reason of tenure, will, it seems, be sufficient, if it 
state that the defendant ought to repair by reason of the tenure of 
his lands, without adding that those who held the lands for the 
time being have immemorially repaired ; a prescription being 
implied in the estate of inheritance in the land, (w) But it is not 
sufficient to state that the party is chargeable by being owner and 
proprietor of the property subject to the charge, (i) But an indict
ment against a particular part of a parish, such as a district, 
township, division, or the like, for not repairing a highway in the 
parish, stating that the inhabitants of the district from time im
memorial ought to repair and amend it, is erroneous ; it should 
state that the inhabitants of such district from time whereof, &c. 
have used and been accustomed, and of right ought to repair and 
amend it : for the inhabitants of a particular division of a parish, 
not being bound to repair by common law, and their obligation 
arising necesarily only from custom or prescription, the indict
ment ought to shew such custom, prescription, or reason, of their
obligation, (.r) So it has been decided that a presentment under

see Lord Loughborough’s judgment, 
who differed.

(c) Rouse v. Bardin, 1 H.Blac. 351.
(d) Rex v. Great Canfield, cor. El- 

lenborough, C. J. 6 Esp. C. 136.
(t) Rex v. Hartford, Cowp. 111.
(e) Rex v. Gamlingay, 3 T. R. 513. 

And see Hammond t>. Brewer, ante, 
328., and Rouse v. Bardin, 1 H. Blac.

356, Lord Loughborough’s judgment.
(w) Reg. v. Watts, 1 Salk.357. Reg- 

v. Bacimeli, 7 Mod. 55.
(id) Rex v. Stoughton, 2 Saund. 158 

d. note (9). 1 Chit. C. L. 475, et sei]. 
(<) Rex v. Kerrison, 1 M. & S. 435. 
lx) Ante, note (id). Rex v. Brough" 

ton, 5 Burr. 2700. Freem. 522. Rex ti. 
Stoughton. R. t>. Sheffield, 2 T. R. 11 *•
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the statute 13 Geo. 3. c. 78. s. 24. .against a smaller district than 
a parish, must state expressly how the inhabitants thereof are liable 
tp the repair of the roads, or that they have been liable immemo- 
rially. (y) We have seen that a material variance from the de
scription of the road in the indictment will be fatal : so that a high
way leading from A. to B., and communicating with C. by a cross 
r°ad, cannot be described as a highway leading from A. to C., and 
from thence to B.(z) In every indictment against a parish for 
n°t repairing a highway, there are three essential averments : the 
first, that the road is a highway ; the second, that it is out of 
repair ; and the third, that it is situated in the parish, (a) A pre
sentment for a nuisance in a highway must conclude—against the 
form of the statute, (m)

Where a person who is bound ratione tenurœ, to repair a high
way lives out of the county in which such highway is situate, 
pc may nevertheless be indicted in such county for not repair- 
tag it.(n)
. It was ruled in a late case, that if the description of a highway 
ta an indictment for the non-repair of it be too indefinite, being 
equally applicable to several highways, advantage should be taken 
fiy plea in abatement ; and that the description given, if true in 
tact, cannot be objected to at the trial under the plea of the ge
neral issue. (Z>)

Where an indictment or presentment is against the inhabitants 
°f a parish at large, who, as it has been seen, are bound of com
mon right to repair all the highways lying within it, they may 
upon the general issue, not guilty, shew that the highway is in 
Repair, or that it is not a highway, or that it does not lie within 
ffie parish ; for all these are facts which the prosecutor must 
allege in his indictment, and prove on the plea of not guilty, (c) 
Itat it is settled that they cannot, upon the general issue, throw 

le burthen of repairing on particular persons, by prescription, or 
otherwise ; but must set forth their discharge in a special plea, (d) 
t his rule, however, was recently held not to apply to a case where 
he burthen of repairing was transferred from the inhabitants of a 

parish to other persons by a public act of parliament, to which all 
are supposed to be privy, and of which all are supposed to have 
F?gnizance.(e) Where a person is charged with the repairs of a 
taghway or bridge, against common right, he may discharge 
htaiself upon not guilty to the indictment : and therefore where a 
Particular division of a parish is charged with the repair by pre- 
Scription, or a particular person by reason of tenure or the like, 

fitah are obligations against the common law, they may throw 
le burthen either on the parish, or even on an individual on the 

general issue.
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parish, or even on 
And the reason seems to be, because upon this

Cv) RexT> “y* v. Penderryn, 2 T. R. 513. 
A Ah Marton, Andr. 276.

v. Great Canfield, 6 Esp.

(/) 2 ®tark. Crim. Plead. 667, note

t?ex v- Winter, 13 East. 258.
< J y x "■ Clifton, 5 T. R. 502, 503. 
t J ttex v. Hammersmith, 1 Stark.

Of the defence 
under the gene
ral issue, and 
of the necessi
ty for a special 
plea.

Rep. 357.
(c) Rex v. the Inhabitants of Nor

wich, 1 Str. 181, et seqii. Rex v. 
Stoughton, 2 Saund 158, note (3).

(d) Rex v. St. Andrews, 1 Mod. 112. 
Anon. I Vent. 256.

(e) Rex v. the Inhabitants of St- 
George, 3 Campb. 222.
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ls sue the prosecutor is bound to prove that the defendants are 
chargeable by tenure or prescription, and therefore the defendants 
may disprove it by opposite evidence : but if they will, though 
unnecessarily, plead the special matter, it is held not to be enough 
to say that they ought not to repair, but they must go further 
and shew who ought.(f) If a parish consisting of several town
ships be indicted for not repairing a road within it, a plea that 
each township has immemorially maintained its own roads must 
shew how much of the road indicted lies in one township, and how

Traverse of ob
ligation to re
pair.

Where a parish 
is indicted, and 
a subdivision of 
such parish is 
liable to the re
pair, the parish 
must take care 
to plead such 
liability.
Evidence of 
former convic
tion conclusive 
unless fraud, 
&c. be shewn.

much in another ; for it is considered that the parish must know 
the limits of each township, and is bound to shew with certainty 
the parties liable to repair every part of the highway indicted, and 
in what right they are so liable, (u)

If a person indicted for not repairing ratione tenuræ, or a town
ship, or other particular persons, indicted for not repairing by pre
scription, plead (though unnecessarily) to the indictment, and shew 
who ought to repair, as they must do, it is necessary to traverse 
their obligation to repair : but if a parish be indicted for not 
repairing a highway, or a county for not repairing a bridge, and 
they throw the charge upon another, they ought not to traverse 
their obligation to repair, for it is a traverse of matter of law ; 
and such traverse, though very often inserted, is demurrable to, 
and therefore ought always to be omitted.(g) Where an indict
ment charged that the defendant ought to repair ratione tenures 
of certain lands inclosed and encroached by him out of the high
way, a plea, traversing the obligation ratione tenuræ, was held 
good; on the ground that it professed to charge the defendant 
ratione tenuræ, and not by reason of the encroachment ; and that 
the obligation ratione tenures would continue, though the land 
should be again thrown open to the highway, whereas the obliga
tion by reason of the encroachment would not. (#)

Where any subdivision of a parish is liable to the repair of a 
highway, and the indictment is, notwithstanding, preferred against 
the whole parish, care should be taken to plead the liability of 
such subdivision ; for if judgment be given against the parish, I 
whether after verdict upon not guilty, or by default, the judgment 
will be conclusive evidence of the liability of the whole parish to 
repair, unless fraud can be shewn.(h) Fraud, however, is only 
put for example ; for if the other districts can shew that they had

(/) Rex v. Yarn ton, 1 Sid. 140. 
Rex v. Hornsey, Garth. 213. Rex v. 
City of Norwich, 1 Str. ISO, et sequ. 
Rexr. St. Andrews, 3 Salk. 183. pi. 3. 
Rex v. Stoughton, 2 Saund. 159 a. 
note (10).

(a) Rex v. Bridekirk, 11 East. 304. 
(g) Rex v. Stoughton, 2 Saund. 159 

c. note (10). Bennet v. Filkins, 1 
Saund. 23, note (5). In Rex n Eccles- 
field, 1 B. & A. 350, 351, J. Williams 
arguend. denied that such traverse is 
demurrable; and said that Rex v. Inha
bitants of Glamorgan contained such 
a traverse, (2 East. 356, in notis.) and 
that the better precedents have always

inserted it. Supposing such traverse 
to be necessary, it is sufficiently ex
pressed by a plea concluding thus, 
“And that thé inhabitants of the said 
“parish at large ought not to be 
“ charged with the repairing and a- 
“ mending the same.”

(x) Rex v. Stoughton, 2 Saund. 160- 
(/i) Rex v. St. Paneras, Peake Rep- 

219. And in a case of a prescription 
for a public right of way, a verdict 
against one defendant negativing such 
a right, is evidence against another 
defendant who justifies under the sain6 
right. Read v. Jackson, 1 East. Rep- 
355.
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notice of the indictment, and that the defence was made and 

conducted entirely by the district in which the highway indicted 
lay, Without their knowledge or privity, the Court will consider it 
as being substantially an indictment against that district, and give 
the other districts leave to plead the prescription to a subsequent 
indictment for not repairing the highways in that parish, (f) And 
in a late case of an indictment for not repairing a highway against 
the parish of Eardisland, consisting of three townships, Eardis- 
tand, Burton, and Hardwicke, where there was a plea on the part 
pf the township of Burton that each of the three townships had 
ittunemorially repaired its own highways separately ; it was held 
that the records of indictments against the parish generally for 
not repairing highways situate in the township of Eardisland, and 
the township of Hardwicke, with general pleas of not guilty, and 
convictions thereupon, were prima facie evidence to disprove the 
custom for each township to repair separately ; but that evidence 
Was admissible to shew that these pleas of not guilty were pleaded 
only by the inhabitants of the townships of Eardisland and Hard- 
yicke, without the privity of Burton, (t) In a case where the 
inhabitants of a parish pleaded that the inhabitants of a particular 
district were bound by prescription to repair all common high
ways situate within that district, save and except one common 
highway within the said district, it was holden that the plea might 
he supported, although it appeared that the excepted highway 
Was of recent date ; and it was also holden that in such a plea it 
Was not necessary to state by whom the excepted highway was 
repairable, (w) And such a plea will be good although it does not 
state any consideration for the liability of the inhabitants of the 
district.(ft)

It has been held that the record of an acquittal upon an indict
ment for not repairing a highway is not evidence to shew that the 
parish is not liable ; on the ground that some other parties might 
have indicted them, and that those parties could not be bound by 
this record. (w) And a satisfactory reason for rejecting such evi
dence altogether seems to be that the acquittal might have pro
ceeded upon the want of proof that the road was out of repair. (.*') 
tu the case of an indictment for not repairing a highway, which it 
Was alleged the defendant was bound to repair ratione tenurœ, it 
Was held that an award made under a submission by a former te
nant for years of the premises, could neither be received as an ad
judication, the tenant having no authority to bind the rights of 
his landlord, nor as evidence of reputation, being post litem 
moitam. (y)

The general highway act 13 Geo. 3. c. 78. s. 68. enacts that the

(*) Rex v. Stoughton, 2 Saund. 159 
A”°te(10). Rex v. Townsend, Dougl. 

41 • Post. 337.
(*) Rex v. Eardisland, 2 Campb. 494. 

393 ^exy" Ecclesfield, 1 Stark. Rep.

(«) Rex v. Ecclesfield, 1 B. & A. 348. 
219 ®,ex v- St. Paneras, Peake Rep.

(*) Mann. Ind. N. P. R. 128.

Record of an 
acquittal is not 
evidence to 
shew that the 
parish is not 
liable to repair.

(y) Rex v. Cotton, 3 Campb. 444, 
cor. Dampier, J. Stafford Sum. Ass. 
1813. The learned Judge stated that 
it was a question of considerable im
portance, and of some novelty; and 
wished that his opinion upon it could 
be reviewed : but, from the manner in 
which the question arose, that was not 
possible.

13 Geo. 3. c. 78. 
s. 68. Surveyor
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surveyor of any parish or place shall be deemed a competent wit
ness in all matters relative to the execution of the act, notwith
standing his salary may arise in part from the forfeitures and 
penalties thereby inflicted. And a subsequent section further 
enacts, that no conviction shall be had by virtue of that act, unless 
upon confession of the party accused, or upon the oath of one or 
more credible witnesses, or upon the view of a justice ; and that 
any inhabitant of any parish or place, in which any offence shall 
be committed contrary to the act, shall be deemed a competent 
witness. But the inhabitants of a parish indicted for not repairing 
a highway are not competent to give evidence for the defend
ants. (y)

In a late case of an indictment for not repairing a highway, the 
prosecutor was examined as a witness for the prosecution, and no 
objection was taken to his competency : (z) and it seems that a 
prosecutor in such case is a competent witness ; for, though the 
court is authorized to award costs against him in case the proceed
ing shall appear to have been vexatious, (a) yet the court would 
scarcely presume, in the first instance, that the prosecutor’s con
duct had been vexatious, so as to raise an objection to his compe
tency ; especially after the finding of a bill by the grand jury. (Z>)

Though the same statute of Geo. 3. by s. 24. declares, as we 
have seen, (c) that no presentments or indictments therein men
tioned shall be removed by certiorari before traverse and judgment, 
except where the obligation of repairing may come in question, 
yet this clause does not take away the writ at the instance of the 
prosecutor, for the crown does not traverse ; and it was calculated 
merely to prevent delay on the part of defendants, (d) And it has 
been holden to be no objection to a certiorari to remove such a 
presentment, that it is prosecuted by another than the justice pre
senting, if it be by his consent, (e) The 5 W. & M. c. 11. s. 6. 
also provides that if any indictment or presentment be against any 
persons for not repairing highways or bridges, and the right or 
title to repair the same may come in question, upon a suggestion 
and affidavit made of the truth thereof, a certiorari may be granted, 
provided that the party prosecuting such certiorari enter into the 
recognizance mentioned in the act. In a late case it was held that, 
upon an indictment against a parish for not repairing a highway, 
the right to repair may come in question so as to entitle the parish 
to remove it by certiorari, though the parish plead not guilty only, 
it being stated in an affidavit filed by the defendants, that, on the 
trial of the indictment, the question, whether the parish were 
liable to repair, and the right to repair, would come in issue. (/) 
And in a more ancient case it was decided that the prosecutor may

(y) 1 Phil. Ev. 126. citing 1 B. & A. 
66. 15 East. 474,

(k) Rex v. Hammersmith, 1 Starkie 
R. 337.

(a) By the 13 Geo. 3. c. 78. s. 64. 
post, 337.

(b) Rex v. Hammersmith, 1 Starkie 
R. 358, note(«).

(c) Ante, 328. And by s. 80. of this 
statute it is further enacted, that no

proceedings had in pursuance of the 
act shall be quashed or vacated f°_r 
want of form, or removed by certiora.ru 
or any other writ or process, except as 
therein before mentioned.

(rf) Rex v. Bodenham, Cowp. 78.
(e) Rex v. Penderryn, 2 T. R. 260. 
if) Rex v. Taunton, St. Mary, 3 M* 

& S. 465.
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remove an indictment by certiorari, though there he no affidavit 
tirade, nor recognizance given according to the statute, (g)

The general rule of a new trial never being allowed where the 
defendant is acquitted in a criminal case has been held to prevail 
Hi a prosecution for not repairing a highway, though such pro
secution is usually carried on for the purpose of trying or enforcing 
a civil liability. (A) But if the defendants be found guilty, and the 
justice of the case seem to require it, the court would probably 
grant a new trial, or stay the judgment upon payment of costs, 
tinti! another indictment be preferred for the purpose of trying the 
question of liability to repair, (i)

. The object of prosecutions for nuisances to highways is to effect 
Clther a removal of the nuisance in cases of obstruction, or the re
pair of the highway in cases where the nuisance charged is the 
'ti'ant of reparation. The judgment of the court is usually a fine, 
aud an order on the defendant at his own costs to abate the nui- 
Sance in the one case, (A) and in the other a fine, for the purpose 
uf obliging the defendants to repair the nuisance : for they will not 
Ve discharged by submitting to a fine, as a distringas will go ad 
Rifinitimi until they repair. (1) But writs of distringas are the only 
lurther remedy on an indictment, upon which the court has already 
Pronounced judgment by imposing a fine. For the fine is the pu
nishment for the neglect and offence of which the defendants are 
indicted ; and, though the court may compel an actual repair, yet 
t,le punishment has been inflicted, and they cannot inflict a further 
Punishment or fine. The parish may, however, be again indicted ; 
and a fine may be imposed on such new indictment, (m) And 
tipon this principle an order of a court of quarter sessions by 
Chicli it was ordered that the fine theretofore imposed for the not 
impairing a bridge should be increased by a certain sum, was 
quashed, (ra) In order to warrant a judgment for abating the nui- 
sunce, it must be stated in the indictment to be continuing ; as

(S') Rex v. Farewell, 2 Str. 1209.
. HO Rex v. Siiverton, 1 Wils. 298. 
Ued 2 Salk. 646. in the note. Rex v. 

"lann, 4 M. & S. 337. Rex v. Cohen 
I, Jacob, 1 Starine R. 516. and see 

ex v. Reyr.eli, 6 East. 315, and the 
®s°s there cited. See ante, 333. that 

t e record of acquittal is not evidence 
re . w that the parish is not liable to 
tjPair- But in a recent case, where 
a,defendants had been acquitted on 
tj “Uhctuient for not repairing a road, 
ref C°Urt °f king’s bench, though they 
ciai18®^ a new trial, yet upon very spe- 
°f th lTUmstances suspended the entry 
par,. judgment so as to enable the 
de'?8 to have the question rcconsi- 
0... ,, upon another indictment, willi
ng , Prejudice of the former judg- 
Wn-iv Hex v. The Inhab. of Wands-

(qhThBarr!- & Ald- 68" 
cas» 1 pe judgment was so stayed in a

the liability to repair a 
v. Ay u?dge was m question. Rex 

e Inhabitants of Oxfordshire, 
2

16 East. 233. It was said by Lord 
Kenyon, C. J. in Rex v. Mawbey and 
others, 6 T. R. 619.—“ In misde- 
“ meanors there is no authority to 
“ shew that we cannot grant a new 
“ trial in order that the guilt or inno- 
“ cence of those who have been con- 
“ victed may be again examined into.” 
It may be observed also that, in cases 
of indictments for misdemeanors, the 
court will, in its discretion, save the 
point for consideration, giving the de
fendant an opportunity, in case he 
shall be convicted, to move to have an 
acquittal entered. Rex v. Gash and 
another, 1 Starkie R. 445.

(1c) Rex v, Pappineau, 1 Str. 686. 
1 Hawk. P. C. c. 75. s. 15.

(l) Rex v. Cluworth, 1 Salk. 358.
6 Mod. 163. 1 Hawk. P. C. c. 76. s.
249.

(m) Rex v. Old Mal ton, 4B. & A. 
470. note.

(n) Rex v. Machynnleth, 4 B. & A.
469. , . ■
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otherwise such a judgment would be absurd, (m) And if the court 
be satisfied that the nuisance is effectually abated before judgment 
is prayed upon the indictment, they will not in their discretion 
give judgment to abate it. And though it was contended, on the 
authority of several cases, (n) that if the nuisance be of a per
manent nature the regular judgment must be to abate it, the court 
refused to give such judgment upon an indictment for an obstruc
tion in a public highway, where the highway, after the conviction 
of the defendant, was regularly turned by an order of magistrates, 
and a certificate was obtained of the new way being fit for the 
passage of the public, and the affidavits stated that so much of the 
old way indicted as was still retained was freed from all obstruc
tion. (o) But where the existence of a building, &c. is a nuisance, 
and the indictment imports that it was existing at the time of the 
bill being found, it seems that if a judgment be pronounced, it can 
only be a judgment to abate the nuisance, (a) But where the nui
sance arises not from the existence of the thing, but from the use 
to which it is applied, a judgment to abate, &c. is not necessary ; (b) 
and, therefore, if a stinking trade is indicted, it does not follow 
that the house in which it is carried on is to be pulled down, (c) 
And if a house is a nuisance from being too high, so much only as 
is too high shall be pulled down, (d)

The 13 Geo. 3. c. 78. s. 4%. enacts, that no fine, &c. for not re
pairing the highways, or not appearing to any indictment or pre
sentment for not repairing the same, shall be returned into the 
court of exchequer, or other court, but shall be levied by and paid 
to such person or persons residing in or near the parish, township, 
or place, where the road shall lie, as the court imposing such 
fines, &c. shall order and direct, to be applied towards the repair 
and amendment of such highways ; and the person or persons so 
ordered to receive such fine shall receive, apply, and account, for 
the same, according to the direction of such court, or in default 
thereof shall forfeit double the sum received ; and if any fine, &c. 
imposed on any such parish, &c. shall be levied on any one or 
more of the inhabitants of such parish, &c. then that such inha
bitant or inhabitants may make his or their complaint to the jus
tices at their special sessions, and the justices are authorized by 
warrant under their hands and seals to cause a rate to be made ac
cording to the form and manner thereinbefore prescribed for the 
reimbursing such inhabitant or inhabitants : and the rate so made

(m) Rex r. Stead,8T.R. 142.
(n) Rexu. Pappineau, ante, note(/r). 

Rex v. the Justices of Yorkshire, 7 T. 
R. 467, Rex v. Stead, ante, note (m), 
and other cases cited in those.

(o) Rex v. Incledon, 13 East. 164. 
Judgment was given that the defend
ant should pay a fine to the king of 
6s. 8d. In Rex v. Sir Joseph Mawbey 
and others, 6 T. R. 619. it was held 
that a certificate by justices of the 
peace, that a highway indicted is in 
repair is a legal instrument recognized 
by the courts of law, and admissible in 
evidence after conviction when the

court are about to impose a fine. In 
Rex v. Wingfield, 1 Blac. Rep. 602- 
where a person was convicted upon ail 
indictment for not repairing a road 
ratione tenuræ, it was held that til® 
court would not inflict a small fin6’ 
on a certificate of the road being re' 
paired, until the prosecutor’s costs 
were paid.

(a) 1 Sir. 686.
{(>) Id. Ibid.
(c) By Ld. Raymond and Reynolds, 

J. 1 Str. 688, 9.
(d) By Ld. Raymond, 1 Str. 688.
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And confirmed by any two justices is to be collected and levied by 
e surveyor of the parish, &c. indicted ; and the surveyor is within 
10ntil After the making and confirming the rate to collect levy 

no pay, unto such inhabitant or inhabitants the money so levied 
on turn or them as aforesaid. Upon the latter part of this section 

has been held that the application for the rate to reimburse the 
naabitants, on whom a fine has been levied, after a conviction 
ipon an indictment against the parish for non-repair, ought to be 
na e within a reasonable time after such levy, and before any nia- 
enai change of inhabitants ; and the court of king’s bench refused 

A mandamus to the justices to make such rate after an interval of 
ng.it years ; though applications had been made in the interval, 
iom tune to time, to the magistrates below, who bad declined to 

make the rate on the ground that the parish at large bad been im- 
1 loperly indicted and convicted, and though, so lately as the year 
Dekre the application to the court of king's bench, the magistmtes 
J oiceied an account to be taken of the quantum expended upon 
the repairs out of the money levied. In a case where itL- 
feared that altnough separate parts of a parish were bound to 
maintain their own roads, there had been an indictment, and indû
ment against the parish generally, but that such indictment was 
my known to and defended by that part of the parish in which the 
mtective road lay, it was held that the justices might make a war- 
ant to reimburse upon that part only ; and the court of King's Bench 

b mi ted a mandamus to collect to the surveyor of that part only, (z) 
i . 6 ° f*eo' c* ^26. s. JO. provides for a portion of the fine
"em&. Paid bJ the turnpike trustees when the highway shall be a 
turnpike road; and enacts that, when the inhabitants of any 
Parish, township, or place, shall be indicted or presented for not 
repairing any highway, being turnpike road, and the court, before 
j 0in such indictment or presentment shall be preferred shall 
mpose a fine for the repair of such road, such fine shall be an- 

1 ortioned, together with the costs and charges, between such in- 
in and the turnpike trustees as to the court shall seem iust -
; mi tue court may order the treasurer of such turnpike road to pay 
c • same out of the money then in his hands, or next to be re- 

' ed by him, in case it shad appear to such court, from the cir- 
umstances of such turnpike debts and revenues, that the same 

} ai be paid without endangering the security of the creditors who 
cave advanced their money upon the credit of the tolls. The true 
instruction of a similar provision in the repealed act of lo Geo. 3. 

to ^ ' '' be, that the court which imposed the fine had the power
jn apportion it between the parish and the trust so that where an 
^ J ietraent was originally preferred at the assizes, and afterwards 
tir *n*'° ^le C0llrf °f King’s Bench by certiorari, it was held 

r.,, bbe court of King’s Bench might apportion the fine, («) 
cc £ e ^ Geo. 3. c. 78. s. 64. enacts, “ that it shall be lawful 
“ b • e,c?urt’ before whom any indictment or presentment shall 

e ned lor not repairing highways, to award costs to the prosecu-

Where turn
pike roads are 
indicted, the 
court may pro
portion the fine 
and costs be
tween the in
habitants and 
the trustees.

b(:x «• the Justices of Lancashire,
^ ftast. 366.

The v- Townsend, Dough 421.
y0 nt*arnus was special, stating Ihe

i- r" z

obligation to repair, and the situation 
oi ihe road indicted wholly in one part. 
R % V Tapworth, 2 East.

Upon the trial 
of an indict
ment or pre
sentment the 
court may 
award costs.
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M. c. 11. s. 3. 
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indictment by 
certiorari.

“ tor, to be paid by the person or persons so indicted or presented, 
“ if it shall appear to the said court that the defence made to such 
“ indictment or presentment was frivolous : or to award costs to 
“ the person indicted or presented, to be paid by the prosecutor, 
“ if it shall appear to the said court that such prosecution was 
“ vexatious.” It has been held that it is matter to be deter
mined by inquiry, whether a person is or is not the prosecutor 
within this section of the statute ; and that a court of quarter ses
sions, before whom a parish is acquitted upon the trial of an in
dictment for not repairing a highway, may, by their order, award 
C. and E. to pay costs to the parish, although the names of C. and 
E. be not on the back of the indictment, and although the indict
ment originated in a presentment of A. and B. constables, whose 
names are on the indictment : and it was also held to be enough, 
if the order is entitled as in the prosecution of C. and E. without 
shewing further that C. and E. are prosecutors ; and that it need 
not appear on the face of the order that the indictment was tried, 
if that appear by the record of the proceedings ; and also that the 
order is good in form, if it be for the payment of the costs to the 
solicitor of the parish. (r) The statute does not direct any 
certificate to be given in a precise form of words, in order to 
entitle the party to costs ; therefore where the Judge, on the 
trial of an indictment, certified that the defence was frivolous, 
without also awarding costs in express terms, it was held that the 
prosecutor was entitled to costs, (s) But it has also been holden, 
in the construction of this section of the statute, upon an indict
ment, which had been removed into the court of King’s Bench by 
certiorari and been sent down for trial to the assizes, where the 
defendants were acquitted for want of prosecution, that the court 
of King’s Bench had no power to award costs to the defendants 
on the ground of the prosecution having been vexatious, but that 
the application ought to have been made to the Judge at Nisi 
'Prius, (it)

The 5 W. and M. c. 11. s. 3. (which has been already cited) 
enacts, that if the defendant, prosecuting such writ of certiorari 
as is mentioned in that act, “ be convicted of the offence for 
“ which he was indicted, that then the court of King’s Bench 
“ shall give reasonable costs to the prosecutor if he be the party 
“ grieved or injured, or be a justice of the peace, mayor, bailiff? 
“ constable, &c. or any other civil officer, who shall prosecute 
“ upon the account of any fact committed or done that concerned 
“ him or them as officer or officers to prosecute or present ” to be 
taxed, &c. Upon this statute it has been held, that a justice of 
the peace who indicts a road for being, out of repair is entitled to 
his costs, after a removal of the indictment by certiorari, if the 
defendant be convicted. (?,<) But the prosecutor must shew him
self to be the. party grieved in order to obtain costs under this 
statute : therefore, in a case where he did not apply for the costs 
until two years after judgment given, and it did not appear that 
he had ever used the highway before it was stopped, and it was

(r) Rex v. Commerell and Ellis, 4 (t) Rex v. Chadderton, 5 T. K-
M. and S. 203. 272.

(j) Rex v. Clifton, 6 T. R. 344. («) Rex v. Kettlewortb, 5 T. R- 33-

OfjVwMZMces fo ffigAzooys.—CWs. [soos n
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stated, that while the highway was stopped, he had declared that 
lie did not care about it, the court held that he was not entitled to 
posts as the party grieved, although the prosecution was at his 
instance and expense, (.r) In a recent case, where this statute 
Was considered as a remedial law, (y) it was held that several per
sons were entitled to costs under it as prosecutors of an indict
ment, removed by certiorari, for not repairing a highway ■ one, as 
constable of the manor within which the highway lay ; the others, 
as parties grieved ; they having used the way for many years in 
passing and repassing from their homes to the next market town, 
and being obliged, by reason of the want of repair, to take a more 
circuitous route. (2)

Section 65 of the 13 Geo. 3. c. 78. enacts, that if the inhabitants 
of any parish, township, or place, shall agree at a vestry, or other 
public meeting, to prosecute any person by indictment for not re
pairing any highway within such parish, township, or place, which 
they apprehend such person to be obliged by law to repair, or for 
committing any nuisance upon any highway, or shall agree at such 
Vestry meeting to defend any indictment or presentment against 
them, the surveyor may charge in his account the reasonable ex
penses thereof, after the same shall have been agreed to by such 
inhabitants at a vestry or public meeting, or allowed by a justice 
within the limit where such highway shall lie.

SECT. III.

Of Nuisances to Public Rivers.

În books of the best authority a river common to all men is 
called a highway : (a) and if it be considered as a highway, any 
obstructions, by which its course and the use of it as a highway 
by the king’s subjects are impeded, will fall within the same prin
ciples as those which relate to public roads, and which have been 
considered in the preceding section of this Chapter. But it should 
be observed that a learned Judge appears to have considered a river 
as differing, in some respects, at least, from a highway, where he 

reported to have said, “ Callis compares a navigable river to 
(( an highway : but no two cases can be more distinct. In the 
C( letter case, if the way be foundrous and out of repair, the public 

bave a right to go on the adjoining land : but if a river should

where that learned Judge said, that 
the statute had always been construed 
as strictly as possible.

(z) Bex V. Taunton St. Mary, 3 M. 
and S. 465.

(a) 1 Hawk. P. C. c. 76. s. 1. citing 
27 Ass. 23. Fitz. 279. 2 Com. Dig. 
397. And see Anon. Loft, 556.
2

268^ ^ex v‘ Indedon, I M. and S.

. (#) By Lord Ellenborough, C. J. 
r conformity with the opinion of 

Kenyon, C. J. in Rex v. Kettle- 
tv ' 5 T. R. 33. and contrary to
in nVlew taken of it by Buller, J. 

Kex v- Sharpness, 2 T. R. 48.
Z

Payment of 
expenses of 
carrying on or 
defending 
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agreed upon 
at a vestry or 
other public 
meeting.
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“ happen to be choaked up with mud, that would not give the 
“ public a right to cut another passage through the adjoining 
“ lands.” (A) In the same case the court decided, that the public 
are not entitled at common law to tow on the banks of ancient 
navigable rivers. (c)

Where the It has been before observed, that a highway may be changed by 
course of a ri- the act of God ; and upon the same principle it has been holden, 
i'm'sstni'a”61’ th&t if a water, which has been an ancient highway, by degrees 
highway. change its course, and go over different ground from that whereon 

it used to run, yet the highway continues in the new channel, in 
the same manner as in the old. (d) It has been held that the soil 
of a navigable river prima facie, though not necessarily, belongs 
to the king ; and is not by presumption of law in the owners of the 
adjoining lands, (e)

Obstructions It is a common nuisance to divert part of a public navigable 
in public ri- river, whereby the current of it is weakened and made unable to 
vcrs' carry vessels of the same burthen as it could before. (/) And the

laying timber in a public river is as much a nuisance, where the 
soil belongs to the party, as if it were not his, if thereby the 
passage of vessels is obstructed, (g) The placing a floating dock 
in a public river has been also held to be a nuisance, though 
beneficial in repairing ships : (h) and the bringing a great ship 
into Billingsgate dock, which, though a common dock, was 
common only for small ships coming with provisions to the 
markets in London, appears to have been considered as a 
nuisance, in the same manner as if a man were so to use a 
common pack and horse way with his cart, as to plough it 
up, and thereby render it less convenient to riders. (*) And the 
erection of weirs across rivers was reprobated in the earliest 
periods of our law. “ They were considered as public nuisances. 
“ The words of Magna Charta are, that all weirs from henceforth 
“ shall be utterly pulled down by Thames and Medway, and 
“ through all England, &c. And this was followed up by subse- 
“ quent acts treating them as public nuisances, forbidding the 
“ erection of new ones, and the enhancing, straitening, or en- 
“ larging, of those which had aforetime existed.” (fc) Upon the 
principle, therefore, which has been before stated, (/) that the 
public have an interest in the suppression of public nuisances, 
though of long standing, it was held that a right to convert a 
brushwood into a stone weir (whereby fish would be prevented 
from passing, except in flood times,) was not evidenced by shew
ing that forty years ago two-thirds of it had been so converted

(b) By Buller, J. in Ball v. Herbert, 
3 T. R. 263.

(c) Ball v. Herbert, 3 T. R. 253.
(d) 1 Hawk. P. C. c. 76. s. 4. 22

Ass. 93. 1 Roll. Abr. 390. 4 Vin.
Ab, Chimin (A).

te) Rex v. Smith, Dougl. 441.
(/) I Hawk. P. C. c. 75. s. 11.
(ff) 5 Bac. Abr. Nuis. (A). where it is 

also said, “ And hence it seems to 
“ follow that privale stairs, from 
“ those houses that stand by the 
“ Thames, into it, arc common nui-

“ sances. But it seems that where 
“ there are cuts made in the banks 
“ that are not annoyances to the river, 
“ the timber lying there is no nui- 
“ sance."

(h) Anon. Surry Ass. at Kingston, 
1785, cited in the notes to 1 Hawk. 
P. C. c. 75. S. 11.

(i) Reg. v. Leech, 6 Mod. 145. 5 
Bac. Abr. Nuis. (A).

(Tc) By Lord Eilenborough, C. J. iQ 
Weld v. Hornby, 7 East. 198, 199.

(I ) Ante, 305.
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without interruption, (m) So in a more recent case it was holden, 
that twenty years’ possession of the water at a given level was not 
conclusive as to the right. Abbott, C. J. said, « If it be ad- 
<( fitted that this is a public navigable river, and that all his ma- 
(e jcsty’s subjects had a right to navigate it, an obstruction to such 
(c navigation for a period of twenty years, would not have the 
(r effect of preventing his majesty’s subjects from using it as

such.” (■*■) But where there was a grant of wreck from Henry 
j • the Abbey of Cerne by all their lands upon the sea confirmed 
by inspeximus by Henry Vili, and also a grant from Henry VIII. 
of the island of Brown sea and the shores thereof, belonging to the 
late monastery of Cerne, together with wreck, &c. ; and there was 
also evidence that between forty and fifty years ago the proprietor 
of the island of Brownsea raised an embankment across a 
small bay, and had ever since asserted an exclusive right to the 
soil without opposition ; it was holden, that although the usage of 
orty years duration could not of itself establish such exclusive 

light, or destroy the rights of the public, yet it was evidence from 
which prior usage to the same effect might be presumed, and 
which, coupled with the general words contained in the grants, 
served to establish such right. If, however, it had appeared, that 
the public had a right to fish over the place in question, prior to 
the forty years, and that the raising the bank was an act of usurp
ation, the exclusive right would not have been established, (s)

By the 1 Lliz. c. I/, the taking of fish, except with the particu
lar trammels or nets therein specified, was prohibited, upon pain 
of the forfeiture of a certain penalty, of the fish taken, and also 
of the unlawful engines : and upon this act it was contended, that 
a party laying certain illegal engines called bucks in his own 
fishery was guilty of a nuisance ; but the court held that it could 
j»°t be considered as a nuisance public or private, (n) And it has 
been ruled that where a vessel has been sunk in a navigable river 
by accident and misfortune, no indictment can be maintained 
against the owner for not removing it. (o) Lord Kenyon, C. J. 
said, that the grievance had been occasioned, not by any default 
°r wilful misconduct of the defendant, but by accident and misfor- 
:u,ie ; and that it would be adding to the calamity to subject the 
Party to an indictment for what had proceeded from causes against 
Which he could not guard, or which he could not prevent : and 
though it was urged that if the defendant was not punishable for 
having caused the nuisance, yet it was his duty to have removed 
*t, and that he was liable to be indicted for not having done so, 
he learned Judge said, that perhaps the expense of removing the 

vessel might have amounted to more than the whole value of the 
Property ; and that he was therefore of opinion, that the offence 
charged was not the subject of indictment, (p)

It is said to have been adjudged that if a river be stopped, to the 
nuisance of the country, and none appear bound by prescription to 
Hear it, those who have the piscary, and the neighbouring towns,

(m) Weld v. Hornby, 7 East. 195. (n) Bnlbrooke v. Sir R. Gooderc
66? Vooght v. Winch, 2 B. & A. and others, 3 Burr. 1768.

... , (0) Rex v. Walts, 2 Esp. R. 675.
W Chad v. Tilsed, 5 Moore 185. (j>) Id. ibid.
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structions.
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who have a common passage and easement therein, may he com
pelled to do it. (ç) For nuisances in the nature of obstructions an 
indictment will of course lie, if the river be such as may be consi
dered a public highway.

SECT. IV.

Of Nuisances to Public Bridges.

Of public 
bridges.

Of private 
bridges.

Dedication of 
a bridge to 
the public.

The more ancient cases do not supply any immediate definition or 
description in terms of what shall he considered “public bridges.” 
But a distinction between a public and a private bridge is taken in 
one of the books, (r) and made to consist principally in its being 
built for the common good of all the subjects, as opposed to a 
bridge made for private puoposes : and though the words “ public 
“ bridges” do not occur in the statute 22 Hen. 8. c. 5. (called the 
statute of bridges) yet as that statute empowers the justices of the 
peace to inquire of “ all manner of annoyances of bridges broken in 
“ the highways,” and applies to bridges of that description, in all 
its subsequent provisions, it may be inferred that a bridge in a 
highway is a public bridge for all purposes of repair connected 
with that statute. And, “ if the meaning of the words public 
“ bridge could properly be derived from any other less authentic 
“ source than this statutable one, they might safely be defined to 
“ be such bridges as all his Majesty’s subjects had used freely and 
“ without interruption, as of right, for a period of time competent 
“ to protect themselves, and all who should thereafter use them, 
“ from being considered as wrong doers in respect of such use, in 
“ any mode of proceeding, civil or criminal, in which the legality 
“ of such use might be questioned.” (s)

But a bridge built for the mere purpose of connecting a private 
mill with the public highway, or for any other such merely private 
purpose, would not necessarily become a part of the highway, 
although the public might occasionally participate with the private 
proprietor in the use of it : and it is not every sort of bridge, 
erected possibly for a temporary purpose, during a time of flood, 
that may have rendered the ordinary fords impassable, or the ordi
nary means of passage impracticable, which can be considered as a 
bridge in a highway, to be repaired, when broken down, according 
to the provisions of the statute of bridges, (t)

As there may be a dedication of a road to the public ; (u) so in 
the case of a bridge, though it be built by a private individual, in 
the first instance, for his own convenience, yet it may be dedicated

(q) 1 Hawk. P. C. c. 75. s. 13. 5 Bac.
Abr. Nuis. (C). 37 Ass. 10. 2 Roll.
Abr. 137.

(r) 2 Inst. 701.
(s) By Lord Ellenborough, C. J. in

Rex v. the Inhabitants of Bucks, 12 
East. 204.

(/) Rex v. the Inhabitants of Bucks, 
12 East. 203, 204.

(«) Ante, 309.
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by him to the public, by his suffering them to have the use of it, 
and by their using it accordingly, (w) And though, where there 
is such a dedication, it must be absolute, (x) yet it may be definite 
in point of time ; so that a bridge may be a public bridge, if it be 
used by the public at all such times only as are dangerous to pass 
through the river, (y) A bar across a public bridge, kept locked, 
except in times of flood, is conclusive evidence that the public have 
only a limited right to use the bridge at such times : and if an in
dictment for not keeping it in repair states that it is used by the 
king’s subjects, “ at their free will and pleasure,” the variance is 
fatal, (s)

But a bridge built in a public way, without public utility, is in
dictable as a nuisance ; and so it is if built colourably in an imper
fect or inconvenient manner, with a view to throw the onus of 
rebuilding or repairing it immediately on the county, (a)

Where a bridge is, in the sense which has been described, a 
bridge in a highway, it will of course be as public as the highway 
itself in which it is situate, and of which, for the purpose of pass
age, it must be understood to form a part. (/;) All actual obstruc
tions, therefore, to such bridges will come within the rules already 
stated with respect to nuisances to highways by obstruction, (c) 
and do not require a repetition in this place. There is, however, 
one case not previously mentioned, where the defendant was in
dicted for not .repairing a house adjoining to a public bridge, which 
he was bound to repair ratione tenurœ, but permitted it to be so 
much out of repair that it was ready to fall upon people passing 
over the bridge. It was found by a special verdict that the de
fendant was only tenant at will of the house : but the court ad
judged that he ought to repair, so that the public should not be 
prejudiced; and though not properly chargeable to repair the 
house ratione tenurœ, yet that the averment should be intended of 
the possession, and not of the service, (cl) It may also be men
tioned that by the 13 Geo. 3. c. %8. s. 63. if any person collecting 
the tolls of a public bridge shall keep any victualling house, ale
house, or other place of public entertainment, or shall sell, or per
mit to be sold therein, any wine, beer, liquors, &c. by retail, he 
shall, upon conviction before a justice of the peace, forfeit five 
pounds for every such offence.

The nuisances which more frequently arise to the public in 
respect of bridges are in the nature of non-feasance, from the 
neglect of the parties, upon whom the burden is thrown, to keep 
them in a proper state of repair.
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(if) Rex v. the Inhabitants of Gla
morgan, 2 East. 356. Glusburne bridge 
case, 5 Burr. 2594. 2 Blue. It. 687.
flex v. the Inhabitants of the West 
Riding of Yorkshire, 2 East. 342. 
And see post, 349, et seq.

(x) According to the doctrine in 
Roberts v. Karr, 1 Camph. 262. in the 
n°te. And see ante, 310.

(y) Rex v. the Inhabitants of North
ampton, 2 M. and S. 262.

(~) Rex v. the Marquis of Bucking

ham, 4 Camph. 189.
(a) Rex v. the Inhabitants of the 

West Riding of Yorkshire, 2 East. R. 
342. But see post, 43 Geo. 3. c. 59. s. 
5. as to the liability of counties to re
pair bridges thereafter to he erected.

(b) Rex v. the Inhabitants of Bucks, 
12 East. 202, 203.

(c) Ante, 317, el seq.
(d) Reg. v. Watson, 2 Lord Raym. 

850.
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As parishes are bound to repair the public ways within the* 
right liable to district ) so the inhabitants of the county at large are, prima facie, 
the repair of and of common right, liable to the repair of all public bridges 
bridgesZut w™m its limits, unless they can shew a legal obligation on some
they may other persons or public bodies to bear the burthen : (e) and this
.hew that without any distinction as to foot, horse, or carriage bridges. 
liable!are , 6 statute of bridges shews that the burthen is prima facie on 

tue county ; and it is exactly analogous to the liability of the 
parish to repair a road, (z) But a hundred or parish, or other 
known portion of a county, may by usage and custom be charge
able to the repair of a bridge erected within it. (a) And a corpo
ration aggregate, either in respect of a special tenure of certain 
lands, or in respect of a special prescription, and also any other 
persons by reason of such special tenure, may be compelled to re 
pair them, (g) And if a part of abridge lie within a franchise 
those of the franchise may be charged with the repairs for so 
much : also by a special tenure a person may be charged with the 
repairs of one part of a bridge, and the inhabitants <% the county 
be ha oie to repair the rest. (//.) A prescription, that the lords of the 
manor ought to repair a bridge is good, being laid ratione tenurœ, 
by reason ot the demesnes of the manor. (%) And, as the obligation 
is by reason of the demesnes of the manor, if part of the demesnes 
be granted to an individual, he will be obliged to contribute to the 
repairs : but the indictment may be against any of the tenants of 
the demesnes, and it will be no defence on an indictment against 
one of them that another is also liable, (k) And where an indi
vidual is hable to repair a bridge, his tenant for years, being in 
possession, will be under the same obligation, and liable to an in- 
dictment for the neglect. (I) We have seen that the inhabitants 
ot a castiict cannot be charged ratione tenurœ, because unincor
porated inhabitants cannot qua inhabitants hold lands ; and that a

(e) 2 Inst. 700, 701. in the comment 
upon the statute of bridges, 22 Hen. S. 
c. 5. The reparation of public bridges 
was part of the trinoda necessitas to 
which, by the ancient law, every man’s 
estate was liable, namely, expeditio 
cantra hostem, arcium constructio, et 
pontium reparatio.

if) By Lord Ellenborough, C. J. in 
Rex v. the Inhabitants of Salop, 13 
East, 97. The point was not argued, 
as it was brought before the court by 
a special case, reserved upon the trial 
of an indictment at the sessions, which 
the court considered as a very great 
irregularity, and did not pronounce 
any judgment.

<z) By Bayley, J. in Rex v. the Tn- 
hah,tanta of Oxfordshire, 4 B. and C.

ia) Bex v. Ecclesfield, 1 B. and A. 
359. Per Cur.

(g) 1 Hawk. P. C. c. 77. s. 2. 1 Bac. 
Abr. bridges. A body politic may be 
bound culler ratione ternirai sive præ- 
scriptionis: but a private person does

not appear to be liable upon a cenerai 
prescription. 2 Inst. 700. 13*00.33.
1 Salk. 358. 3 Salk. 77, 381. and see
ante, 323.

(h) 1 Bac. Abr. Bridges, l Hawk 
P. C. c. 77. s. 1.

(i) Reg. v. Sir John Buckuall, 2 
Lord Raym. 804. In the first instance, 
at JS'isi Prius, (2 Lord Raym. 792) 
Holt, C. J. ruled that the prescription 
was good without saying ratione te
nurœ, on the ground that the manor 
might have been granted to he held by 
the service of repairing the bridge be
fore the statute quia emptores terra- 
rum, or that the king might make such 
a grant, he not being bound by the 
statute : but he afterwards changed his 
opinion.

(/r) Id. ibid. 792. Reg. v. the Duchess 
of Bucclengh, 1 Salk. 358. And see 
ante, 825.

(/) Reg. v. Sir John Bucknall, 2 
Lord Raym. SOI. And see Reg. v. 
Watson, 2 Lord Raym. 856. ante, 343, 
325. See also ante, So0.
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listrict cannot be charged by prescription alone, without a consi
deration, to repair what is not within such district, (a) As the 
burthen resting upon a county to repair the public bridges is ex
actly analogous to the liability of a parish to repair a road, it is 
not removed by an act of Parliament directing trustees to lay out 
the tolls thereby granted in repairing roads, and empowering them 
to make and repair bridges. To an indictment against a county 
for not repairing a bridge in a public highway, there was a plea 
that, by a certain act of Parliament for amending this road, certain 
trustees were directed to lay out the tolls thereby granted in re
pairing the roads, and were empowered to make and repair bridges ; 
that the bridge in question was erected by the trustees under and 
by virtue of that act ; that the trustees had been liable to repairs, 
and had repaired the bridge from the time it was so erected ; and 
that they were still liable to keep it in repair. The replication 
traversed that they were so liable. And the court held that the 
bridge having been erected for public purposes, in a public high
way, the common law liability to repair attached upon the in
habitants of the county as soon as it was built; and that the
plea was clearly insufficient to exonerate them, as it did not
aver that the trustees had funds adequate to the repair of the
bridge, (b)

In a late ease a question was made, as to the evidence on which 
a jury might find that the defendants were an immemorial corpo
ration, and liable, in their corporate character, to the reoair of a 
bridge.

Phe evidence was of a charter of Edward VI. granted upon the 
recited prayer of the inhabitants of the borough of Stratford upon 
Avon, “ that the king would esteem them, the inhabitants, worthy 
“ to be made, reduced, and erected, into a body corporate and po- 
“ litic and thereupon proceeding to “grant (without any word 

‘t °f confirmation) unto the inhabitants of the borough, that the
same borough should be a free borough for ever thereafter 

and then proceeding to incorporate them by the name of the bailiffs 
tlHcl burgesses, &c. And this, it was considered, would, without 
more, imply a new incorporation. But the same charter recited 
hat it was an ancient borough, in which a guild was theretofore 

founded, and endowed with lands, out of the rents, revenues, and 
profits of which a school and an alms-house were maintained, and 
« bridge tuas from time to time kept up and repaired; which guild 

,Was then dissolved, and its lands lately come into the king’s 
hands ; and further recited that the inhabitants of the borough, 
forti time immemorial, had enjoyed franchises, liberties, free cus-

(a) Rex v. Machynlleth, ante, 325. 
(*) Rex v. the Inhabitants of Ox- 

mrdshire, 4 B. and C. 194. And it 
t'ems that even if the fact of adequate 
unds in the hands of the trustees had 
sen averred and proved, the county 

st'll have been primarily liable, 
must have taken their remedy 

ftiunst the trustees. Bayley, .1. said, 
« , was necessary to allege in the 

I ma, and prove at the trial, that the

“ trustees had funds adequate to the 
“ repair of this bridge. Even then, I 
“ think, a valid defence would not 
“have been made out; for the public 
“ have a right to call upon the inha- 
“ bitanls of the county to repair, and 
“ they may look to the trustees under 
“the act.” Id. 197. And see the opi
nions of Holroyd, J.and Littiedale, J. 
And see Rex u. Nethertong, and other 
cases, ante, 321.
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toms, jurisdictions, privileges, exemptions, and immunities, by 
reason and pretence of the guild, and of charters, grants, and con
firmations to the guild, and otherwise, which the inhabitants could 
not then hold and enjoy by the dissolution of the guild, and An
other causes, by means whereof it was likely that the borough and 
its government would fall into a worse state without speedy re
medy ; and that thereupon the inhabitants of the borough had 
prayed the king’s favour (for bettering the borough and government 
thereof \ and for supporting the great charges which from time to 
time they were bound to sustain,) to be deemed worthy to be made, 
&c. a body corporate, &c. And thereupon the king, after granting 
to the inhabitants of the borough to be a corporation (as before 
stated), granted them the same hounds and limits as the borough 
and the jurisdiction thereof from time immemorial had extended 
to. And then “ willing that the alms-house and school should be 
“ kept up and maintained as theretofore, (without naming the 
“ bridge) and that the great charges to the borough and its inha- 
“ bitants from time to time incident might be thereafter the better 
“ sustained and supportedgranted to the corporation the lands of 
the late guild. There was also evidence by parol testimony, as far 
back as living memory went, that the corporation had always re
paired the bridge. And the court held that, taking the whole of 
the charter and the parol testimony together, the preponderance of 
the evidence was, first, that this was a corporation by prescription, 
though words of creation only were used in the incorporating part 
of the charter of Edw. 6.; and, secondly, that the burden of re
pairing the bridge was upon such prescriptive corporation, during 
the existence of the guild, before that charter ; though the guild 
out of their revenues had, in fact, repaired the bridge, but only in 
ease of the corporation, and not ratione tenuræ ; and that the 
corporation were still bound by prescription, and not merely by 
tenure. A verdict, therefore, against them upon an indictment 
for the non-repair of the bridge, charging them as immemorially 
bound to the repair of it, was held to be sustainable, (to)

The statute 22 Hen. 8. c. 5. called the statute of bridges, and 
made in affirmance of the common law, enacts, that the justices of 
the peace in every shire, franchise, or borough, or four of them, 
whereof one to be of the quorum, may inquire and determine, in 
their general sessions, of annoyances of bridges broken in the 
highways ; and make such process and pains on every presentment 
against the persons charged, &c. as the King’s Bench is used to do, 
or as it shall seem by their discretions to be necessary and conve
nient. (n) It then enacts, that where it cannot be known what 
hundred, city, town, &c. ought to make such bridges decayed, they 
shall, if without city or town corporate, be made by the inhabitants 
of the shire or riding ; and if within any city or town corporate, 
then by the inhabitants of such city or town corporate ; and 
that if part shall be in one shire, &c. and part in another, the 
inhabitants of each shall repair and make such part as lies within 
their respective limits, (o) The statute then proceeds (after making

(m) Rex v. the Mayor, &c. of Strat
ford upon Avon, 14 East. 348.

(«) S. i.
(o) S.2,3.
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provisions for the taxing of the persons liable to contribute to the And as to the 
repairs and for the appointment of collectors, &c.) by enacting that s^feLTof the 
such parts of highways as lie next adjoining to the ends of bridges, highways next 
by the space of three hundred feet, shall be amended as often as adjoining to 
need shall require ; and that the justices, or four of them, whereof the bndse8, 
one to be of the quorum, within their several limits, may enquire 
and determine, in their general sessions, all annoyances therein, 
and do in every thing concerning the same in as ample a manner 
as they may do for making and repairing bridges, by virtue of the 
act. (jo) It has been holden in the construction of this statute 
that no private bridges are within its purview, but only such as 
are common in the highways where all the king’s liege people 
have or may have passage, (q) Unless the justices of a town, &c. 
be four in number, and one of the quorum, they have no jurisdic
tion under this statute. But the justices of the county in which 
such town (not being a county of itself, and not having the 
number of justices,) shall lie, may determine as to the annoy
ances of bridges within the town, &c. if it be known for a cer
tainty what persons are bound to repair them : but if it be not 
known, it seems that such annoyances are left to the remedy at 
common law. (r)

It appears also to have been holden, that where the king enlarges Where the 
the boundaries of a city, by annexing part of the county to the coun’y of a 
county of the city, the enlarged part is to be considered as parcel edTimnTybf' 
of the old county of the city, so as to charge its inhabitants with liable to repair 
the repairs of bridges which were situate, at the time when the a bridge in the 
statute 22 Hen. 8. c. 5. was made, within the county at large. “stnctsoa 
The point was put upon the ground that the statute lays no ab
solute charge till a bridge is in decay ; so that though, when the 
statute was made, the bridges in question were within the 
county of Norfolk, yet, as they were not then in decay, the sta
tute had no operation upon them before they were annexed to the 
city of Norwich, (s)

But though the inhabitants of a county, by common right, and No persons 
other persons, by the obligations which have been mentioned, are peM to°bîüld 
bound to repair existing bridges, no person can be compelled to Lew bridges, 
build, or contribute to the building, any new bridge, without an 
act of parliament ; nor can the inhabitants of a county, by their 
own authority, change a bridge or highway from one place to 
another, (t) Before the statute 14 Geo. 2. c. 33. the justices at 
the sessions had no authority to change the situation of bridges : 
but by that statute they were empowered, at their quarter sessions, 
to purchase any piece of land adjoining or near to any county 
bridge, within the limits of their respective commissions, for the 
oaore commodious enlarging or convenient re-building the same ;

(P) S. 9.
(ï) 1 Hawk. P. C. c. 77. s. 19. and 

see ante, 342.
T <r) 1 Hawk. P. C. c, 77. s. 20. 2
Hist. 702.

(s) Rex v. the Inhabitants of Nor
wich, 1 Sir. 177. And sec also Rex t>. 
we Inhabitants of St. Peter in York,

2 Lord Raym. 1249.
(t) 2 Inst. 700, 701. By Magna 

Charta it is enacted that rmlla villa nec 
liber homo distringatur facere pontes, 
aut riparias, nisi qui ab antiquo et de 
jure facere consueverunt tempore Hen- 
rici regis avi nostri. And see 2 Inst. 29.
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but the land was not to exceed an acre for any such bridge, (u) It 
was considered by a very learned judge, that this statute impliedly 
enabled the magistrates to alter the position of bridges to suit the 
convenience of the public : (v) but a more recent statute expressly 
gives them that power where bridges are so much in decay as to 
require to be taken down. The 43 Geo. 3. c. 59. s. 2. enacts, " that 
“ where any bridge or bridges, or roads at the ends thereof, re- 
“ paired at the expense of any county, shall be narrow and incom- 
“ modious, it shall and may be lawful to and for the justices, at 
“ any of their general quarter sessions, to order and direct such 
“ bridge or bridges and roads to be widened, improved, and made 
“ commodious for the public ; and that where any bridge or 
“ bridges, repaired at the expense of any county, shall be so 
“ much in decay as to render the taking the same wholly down 
“ necessary or expedient, it shall and may be lawful to and for 
“ the said justices, at any of their said general quarter sessions,. 
“ to order and direct the same to be rebuilt, either on the old site 
“ or situation, or in any new one more convenient to the public, 
“ contiguous to or within two hundred yards of the former one, as 
“ to such justices shall seem meet.” And the statute also provides 
for the purchasing of land necessary for such purposes, not ex
ceeding an acre at any one bridge ; and for assessing a compens
ation for such land, by means of a jury, where the surveyor cannot 
agree for the price with the owner, in the same manner as is done 
by the 13 Geo. 3. c. 78. in relation to highways, (w) By a sub
sequent statute, 54 Geo. 3. c. 99. s. 1. these provisions, relating to 
the purchase of land, are extended to such buildings and other 
erections as may be necessary to be purchased for the purposes of 
the act of the 43 Geo. 3. ; and the provisions of the 43 Geo. 3. 
(except such as relate to bridges thereafter to be re-erected) (,*■) 
are extended as well to bridges, and the roads at the ends thereof, 
repaired by the inhabitants of hundreds, and other general divisions 
in the nature of hundreds, as to bridges and the roads at the ends 
thereof, repaired by the inhabitants of counties.

In a case where the justices of the county of Dorset, proceeding 
under this statute, had contracted for the building of a new bridge 
in a different site, in lieu of the old one, which was ruinous ; and 
had directed the old bridge to be taken down before the new one 
was passable, for the benefit of the old materials, which were to 
be used by the contractor in finishing the new bridge ; the court 
refused a writ of prohibition to them, to restrain them from pulling 
down the old bridge before the new one was passable : and this, 
though there were strong affidavits of the inconvenience and loss 
which would be sustained by the people in the neighbourhood, by 
being obliged to use a circuitous way in the interval. And they 
referred the complainants to the ordinary remedy by indictment, if

(u) 14 Geo. 2. c. 33. s. 1. It also 
provides for the payment of the land 
out of the county rates ; and its con
veyance to such persons as the justices 
shall appoint, in trust for the purposes 
of the bridge.

(t>) By Buller, J. in Rex v. the Jus

tices of Glamorganshire, 5T. 11. 2S3.
(to) dnte, 311. This act of the 

43 Geo. 3. is not to extend to bridges 
repaired by reason of tenure, &c. 
S. 7.

(x) Pont, 351.
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the pulling down the old bridge, under these circumstances, were 
a nuisance ; and did not think there was any occasion to interfere, 
by applying a prompt remedy of a novel kind in modern prac-
üce-(y)

The question, whether the inhabitants of a county, from their 
common law liability to the repair of public bridges, are liable to 
repair a bridge not originally built by them, appears to have been 
formerly a subject of much discussion. But, after able argument 
and great consideration, the principle was established “ that if a 
“ man build a bridge, and it become useful to the county in gene- 
“ ral, the county shall repair it.” (z) Upon this principle, where 
the inhabitants of a township took down an ancient foot-bridge, 
which they were bound to repair, and built another, for horses and 
carriages, in a different and more commodious part of the river, 
which became afterwards of general public utility, it was held that 
this bridge should be repaired by the county, and not by the town
ship. (a) And the same principle of the public being obliged to 
support a bridge of public utility has been acted upon in many 
subsequent cases. Thus the county was held liable to repair a 
bridge erected in the king’s highway, which, about forty years 
before, had been erected by an individual, for his private benefit 
and utility, and for making a commodious way to his tin-works, 
Upon proof that the public had constantly used the bridge from the 
time of its being built. (Jt) And in a case where an old foot
bridge had been enlarged, in the first instance to a horse-bridge, 
and afterwards to a carriage-bridge, by a township, at their ex
pense, it was recognized as the general law that where a township, 
or any private individuals, build a new bridge, and dedicate it to 
the public benefit, and it is used by the public, the onus of repair
ing it falls upon the county at large, (c) In a case also where the 
doctrine was fully investigated and considered, it was held that 
the county or riding was liable to the repair of a bridge built by 
trustees under a turnpike act, there being no special provision for 
exonerating them from the common law liability, or transferring 
it to others, (d)

In a case where it appeared that queen Anne, in the year 1708, 
for her greater convenience in passing to and from Windsor castle, 
built a bridge over the Thames, at Datchet, in the common high
way leading from London to Windsor, in lieu of an ancient ferry, 
With a toll, which belonged to the crown ; and she and her suc
cessors maintained and repaired the bridge till 1796, when, being 
in part broken down, the whole was removed, and the materials 
converted to the use of the king, by whom the ferry was re-esta
blished as before ; it was held that the bridge was a public one, 
repairable by the inhabitants of the county, (e) And in a more re-

{y} Rex v. the Justices of Dorset, 
15 East. 594.

(z) Glusburne Bridge case, 5 Burr. 
2594. 2 Blac. R. 685.

(") Id. ibid.
(*) Rex v. the inhabitants of Gla

morgan, 2 East. 356. note (a). 1 Bac.
"br. Bridges.

(e) Rexy. the WestRiding of York

shire, 2 East. 353. note (a).
(d) Id. ibid. 2 East. 342. and the cir

cumstance of the trustees being en
abled to raise tolls for the support of 
the roads was not considered as taking 
the case out of the general principle.

, (e) Rex v. the Inhabitants of Bucks, 
12 East, 192.
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cent case, where the facts were, that a person about forty-five years 
before had erected a mill, and dam thereto, for his own profit, by 
which means he deepened the water of a ford through which there 
was a public highway, but the passage through which was, before 
the deepening, very inconvenient at times to the public, and the 
miller had afterwards built a bridge over it, which the public had 
ever since used ; it was decided that the county, and not the 
miller, were chargeable with the reparation. (/) In this last case 
the court was much pressed by an ancient authority to this effect : 
“ If a man erect a mill for his own profit, and make a new cut for 
“ the water to come to it, and make a new bridge over it, and the 
“ subjects use to go over this as over a common bridge ; this 
“ bridge ought to be repaired by him who has the mill, and not 
“ by the county, because lie erected it for his own benefit/’ (g) 
And as that authority seemed to constitute an anomaly in the law, 
and to be at variance with all the cases, the court directed a dili
gent search to be made for the record of the case ; and it was at 
length found in the chapter-house at Westminster. From this it 
appeared that the real question was on an obligation to repair by 
reason of the tenure of certain lands ; and that no such question 
as was supposed, namely, of a legal obligation resulting from the 
building of the bridge by the mill owner for his benefit, was ever 
directly or indirectly decided, or could properly have been argued. (A) 
Relieved, therefore, from this case, the court considered the au
thorities from first to last as uniform ; and as establishing the doc
trine that if a private person build a private bridge, which after
wards becomes of public convenience, the county is bound to re
pair it. (i)

In these cases there is always that which is to be considered as 
an acquiescence by the county. The county is not liable, except 
for bridges made in highways ; and as the making of the bridge, 
and thereby obstructing the road while the bridge is making, may 
be treated as a nuisance, and the county may, if it think fit, stop 
its progress by indictment, the forbearing to prosecute in that way 
is an acquiescence by the county in the building of the bridge. (A)

But though a bridge built by an individual may thus become 
public, yet it will not become so from the mere circumstance of 
its being built in a public way : and it appears to have been con
sidered that a bridge built in a public way, without public utility, 
or built colourably in an imperfect or inconvenient manner, with a

(/) Rex v. the inhabitants of Kent, 
2 M. and S. 513.

(g) 1 Roll. Abr. 368. citing the 
8 Èdw. 2. as adjudged in B. R. for Bow 
bridge and Channel bridge, against the 
prior of Stratford.

(h) See a copy of the record in this 
case of the Stratford bridge, in 2 M.and 
S. 520. etsequ. It contains matter of 
great curiosity.

(i) Rex v. the Inhabitants of Kent, 
2 M. and S. 520. This doctrine ap
pears to have been laid down long 
ago in a case cited by Jr or they, at
torney general, in Rex v. the Inhabit

ants of Wilts, 1 Salk. 359. With re
spect to the property in the materials 
of a bridge, when built and dedicated 
to the public, it appears to have been 
decided that it still continues in the 
individual, subject to the right of pass
age by the public, so that, when se
vered and taken away by a wrong doer, 
he may maintain trespass for the as
portation. Harrison v. Parker and 
another, 6 East. 154.

(k) By Bayley, J. in Rex v. the In
habitants of St. Benedict, 4 B. & A. 
450. Ante, 321.
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view to throw the burthen of rebuilding or repairing it immediately 
on the county, may be indicted as a nuisance. (/) A protection is 
also given to counties by the 43 Geo. 3. c. 59. from the burthen 
of repairing certain bridges, erected after the passing of that sta
tute. The fifth section, for the more clearly ascertaining the de
scription of bridges, theraafter (/<) to be erected, which inhabitants 
of counties shall be liable to repair and maintain, enacts, " that no 
“ bridge hereafter to be erected or built in any county, by or at the 
“ expense of any individual or private person or persons, body politic 
“ or corporate, shall be deemed or taken to be a county bridge, or a 
“ bridge which the inhabitants of any county shall be compellable 
“ or liable to maintain or repair, unless such bridge shall be erected 
cc in a substantial and commodious manner, under the direction or 
ic to the satisfaction of the county surveyor, or person appointed 
“ by the justices of the peace at their general quarter sessions as- 
<c sembled, or by the justices of the peace of the county of Lan

caster, at their annual general sessions ; and which surveyor, or 
c‘ person so appointed, is hereby required to superintend and in- 
“ spect the erection of such bridge, when thereunto requested by 
“ the party or parties desirous of erecting the same ; and in case 
“ the said party or parties shall be dissatisfied, the matter shall 
“ be determined by the said justices respectively at their next ge- 
“ ueral quarter sessions, or at their annual general sessions in the 
“ county of Lancaster.”(1) It has been observed, upon this sta
tute, that as it was passed to limit the liability of the county to 
those cases only where the new bridge is substantially built, it 
shews sufficiently, that by the common law they would otherwise 
be liable to the repair of all new bridges which might be erected 
within their district, (m)

It may be useful shortly to notice a few cases in which counties 
have been holden not to be liable to repair certain bridges built by 
companies or trustees under particular acts of parliament.

Where the Medway Navigation Company, being empowered 
under a local act to make the river navigable, and to take tolls, 
and “ to amend or alter such bridges or highways as might hinder 
“ the passage or navigation, leaving them or others as convenient 
“ in their room,” had, forty years before, destroyed a ford across 
the river in the common highway, by deepening its bed, and built 
a bridge over the same place ; it was held that they were bound to 
keep such bridge in repair, as under a continuing condition to pre
serve the new passage in lieu of the old one, which they destroyed 
for their own benefit, (n)

A case not distinguishable in principle from the foregoing was 
decided shortly afterwards. A Canal Company, authorized by an 
act of parliament to make the river Bain navigable, and to make

(i) Rex v. the Inhabitants of the 
West Riding of Yorkshire, 2 East. 
342- Ante. 343.

(*) The date of the act is June 24, 
1803.
. C) Section 7. provides, that nothing 
*n the act contained shall extend to 
^ny bridges or roads which any per- 
°n or persons, bodies politic or cor

porate, is, are, or shall he liable to 
maintain or repair by reason of tenure 
or by prescription, or to alter or affect 
the right to repair such bridges or 
roads.

(m) By Abbott, C. J. in Rex v. Ne- 
thertong, 2 B. & A. 183.

(») Rex v. the Inhabitants of Kent, 
13 East. 220.
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and enlarge certain navigable cuts, and build bridges and other 
works connected with the navigation, made a navigable cut, and 
deepened a ford which crossed the highway, for their own benefit, 
and thereby rendered a bridge necessary for the passage of the 
public, which was accordingly built at the expense of the com
pany in the first instance : and it was held that the company (who 
were found to have profitable funds for the purpose) were bound 
to maintain it. (n)

The 49 Geo. 3. c. 84. appoints trustees for taking down the old 
and building a new bridge over the river Tone, and empowers 
them to take tolls ; and enacts, that it shall be lawful for them, 
out of the monies received, to build a new bridge, &c. and 
vests the property in the old and new bridge, during the con
tinuance of the act, in the trustees : and further enacts, that as 
soon as the purposes of the act shall be executed, then and from 
thenceforth the tolls shall cease, and the bridge, &c. shall be re
paired by such persons as are by law liable to repair the old 
bridge. Upon this statute it was decided that, during the time the 
trustees were engaged in executing the powers of the act, and be
fore they had completed them, the county was not liable to repair 
the bridge, (o)

The commissioners appointed by the statute 22 Car. 2. to make 
the river Waveney navigable, were authorized to cut through any 
land they thought fit, and make channels. They cut through a high
way ; and that cut made a bridge over it necessary for the public, 
though such bridge was of no use to the navigation. A bridge 
was accordingly made, but by whom did not appear ; and the 
bridge being out of repair, an indictment was preferred against the 
proprietor of the navigation (who received tolls upon the naviga
tion) for not repairing it. Upon a case reserved he contended that 
he was not liable : but the court held clearly that he was ; for by 
the act of his predecessors the bridge was made : they cut, not for 
public purposes, but for private benefit ; and the county could not 
be called upon, for it could be no advantage to them to have a 
bridge in lieu of solid ground, (a)

It has been seen, (p) that by the statute 22 Hen. 8. c. 5. it is 
enacted, that such parts of highways as lie next adjoining to the 
ends of bridges, by the space of three hundred feet, shall be 
amended as often as need shall require : but it does not say by 
whom they shall be amended. It proceeds, however, to provide 
that the justices may enquire and determine and do in every thing 
concerning the same in as ample a manner as they may do for 
making and repairing bridges by virtue of that act. (q) It has 
been decided that by the common law, declared and defined by this 
statute, and other subsequent statutes, (r) the inhabitants of a 
county, liable to the repair of a public bridge, are liable also to re-

fa) Rex v. the Inhabitants of Lind- lend its aid to expedite their func- 
sey, in Lincolnshire, 14 East. 317. lions.

fa) Rex v. the Inhabitants of Soraer- fa) Rex v. ICerrison, 3 M. & S. 526. 
set, 16 East. 305. Lord Ellenborough, ( p) Ante, 346. 347.
C. J., intimated an opinion, that if the fa) Ante, Ibid.
trustees were dilatory in executing (r) 1 Anne, st. 1. c. 18. s. 3, 5, 13.
the powers of the act, the court of and 12 Geo. 2. c. 29.
King’s Bench, upon application, would



chap. xxx. ÿ 4. J By not Repairing.
pair to the extent of three hundred feet of the highway at each end 
of it : and that, if indicted for not repairing such highway, they 
can only exonerate themselves by pleading specially that some 
other is bound to repair it by prescription or tenure, (s) And it 
seems that private persons are equally liable. (2) But where a new 
and substantial bridge, of public utility, was built within the limit 
of one county, and adopted by the public, it was held that the in
habitants of that county were bound to repair it, although it was 
built within three hundred feet of an old bridge, repairable by the 
inhabitants of another county, who were bound as a matter of 
course under the statute 22 Hen. 8. c. 5. to maintain three hun
dred feet of road adjoining to their bridge, though it lay in the 
other county. The court said, that while the space where the 
bridge was built continued a road, it was repairable as part of the 
old bridge ; but that when there was a substantial bridge built 
upon it, such bridge was repairable, as a bridge by the inhabitants 
of the county in which it was situated, according to the statute, (t)

It seems clear that those who are bound to repair public bridges 
must make them of such height and -strength as shall be answer- 
able for the course of the water, whether "it continues in the old 
channel, or makes a new one ; and that they are not punishable 
as trespassers for entering on any adjoining land for such purpose, 
or for laying on the materials requisite for such repairs, (a) A 
case occurred in which the court of King’s Bench strongly inti
mated an opinion, that if a bridge used for carriages, though for
merly adequate to the purposes intended, were not of a sufficient 
width to meet the present public exigencies, owing to the increased 
width of carriages, the burthen of widening it must be borne by 
those who are bound to repair the bridge : (w) but, when the same 
case came before the house of Lords on error, this point appears 
to have been considered as doubtful, (x) And, in a recent "case, 
the court of King’s Bench held, that the obligation upon a county 
18 only to repair a bridge to the extent to which that bridge has 
been originally given to the public, and that they are not bound to 
widen it. (a)

The taxing and collecting monies for the repairing of bridges, 
and the highways at the ends thereof, were regulated in the first 
instance by 22 Hen. 8. c. 5., and afterwards by the 1 Anne, stat. 1. 
c. 18. by which the justices at their quarter sessions were em
powered, upon presentment of any bridge being out of repair, to 
nmke assessments upon every town or place within their commis
sions for the charges of the repairs. The 12 Geo. 2. c. 29. s. 1.,
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(») Rex v. the Inhabitants of the 
West Riding of Yorkshire, 7 East. 588.

the judgment was afterwards af- 
hrmed in the house of Lords, 5 Taunt.
284.

(%) 3 Chit. C. L. 589.
(t) Rex v. the Inhabitants of Devon, 

14 East. 477.
(“) 1 Hawk. P. C. c. 77. s. 1. 1 Bac. 

pbr- bridges. 43 Ass. pi. 37 Br. tit. 
c raniment in Courts, pi. 23. 29. Halt.

VOL. I. 2

(in) Rex v. the Inhabitants of Cum
berland, 6 T. R. 194.

(*) Cumberland Inhabitants v. Re<r., 
3 Bos. and Pul. 354. But the judg
ment of the court of King’s Bench 
was affirmed upon the ground that, 
after verdict, it must be presumed 
that the over-narrowness of the bridge 
arose from its having been contracted 
from its ancient width.

(fi) Rex t). Inhabitants of Devon, 
Mich. T. G G. 4.

A
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for the better collection of such monies, appointed that they should 
be paid out of the general county rate : but that statute enacted, 
that no money should be applied to the repair of any bridge, until 
a presentment should be made by the grand jury of its want of re
paration. The 43 Geo. 3. c. 59. s. 2., which provides for the 
amendment and alteration of county bridges,(y) also enacted, that 
no money should be applied to such purposes until presentment 
made of the insufficiency or want of reparation of such bridges.

55 G. 3. c. 143. The statutes 52 G. 3. c. 110. and 55 G. 3. c. 143. make alterations 
Justices, &c. in this respect and in other matters relating to the proceedings of 
may contract t,u. prices for the renaming of bridges repairable by counties or
mg of county 
or hundred 
bridges, and

nunureus. me rasi, ui mese suum “““
“ may be lawful to and for the justices of the peace of any county, 
“ city, riding, division, town corporate or liberty, at their general“ city, riding, division, town corporate or liberty, at their general 
“ quarter sessions respectively, to contract and agree, or to au-

and agree, with 
and keeping in

order pay
ment out of 
the county
rate, or by the “ repair any county or hundred bridge, and the road over 
bridge master « such county or hundred bridge, and so much of the roads at 
d red [although “ the ends thereof as are by law liable to be repaired at the ex

pense of any such county, hundred, city, riding, division, town
“ corporate or liberty, or any part of the same ; and the said jus- 
“ tices are hereby empowered to order such sum or sums of money

JiiaUCj llUi IJU— J 1 o , -J , .

tice given ac- u as may be contracted for and agreed to be paid tor the repairings 
cording to 12 <e amending, and supporting such bridges, and the roads over the 
But notices of “ same, or the ends thereof, to be paid (in cases where the county 
the intention “ is liable to the repair thereof ) by the treasurer of the county 
to contract are cc ou^ 0f the county rate, or (in cases where the hundred is liable
a°pubiîcVpaper. “ to the repair of the same) by the bridge-master (or other public 

“ with ibo renair nf hrirlo'psi of the hundred bv
“ which such bridge is liable to be repaired, for any term not ex- 
“ ceeding seven years, nor less than one, although no presentment 
" of the insufficiency, decay, or want of repair of the same, shall 
“ have been made, and although no public notice shall have been 
“ given by the said justices, at their respective general or quarter 
“ session, of their intention to contract for the repair of such 
“ bridges, or the roads at the ends thereof, as respectively directed 
“ by the said act (12 Geo. 2. c. 29.) provided nevertheless that, 
" before any such contract shall be made, the said justices shall 
“ cause notices to be given in some public paper circulated in such 
“ county, city, riding, hundred, division, town corporate or liberty, 
“ of their intention to contract.” (a) By the statute 22 Hen. 8. 
c. 5. s. 3. it was provided that where part of a county bridge shall 
he in one shire, &c. and part in another, the inhabitants of each 
shire, &c. shall be contributory, (a) And it has been questioned 
whether a borough, which has no bridge within its own limits, be 
not liable to contribute to the repairs of a county bridge, (b)

(y) Ante, 348. Clifton, 5 T. R. 501, 2. The usual
(s) 55 Geo. 3. c. 143. s. 5. proceeding at this time appears to be
(a) This provision is alluded to by to indict each county separately, for 

Lord Mansfield, C. J. in Rex v. the neglecting to repair its own division. 
Inhabitants of Weston, 4 Burr. 2511. (*) 1 Hawk. P. C. c. 77. s. 25. 1
and by counsel arguenti, in Rex v. Kcb. 68.
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Where certain townships had enlarged a bridge to a carriage- 
bridge, which they were before bound to repair as a foot-bridge, 
it was held that they should still be liable to repair pro rata, (r)

The methods of appointing surveyors, &c. for effecting the 
repairs or re-building of bridges ; and the powers given to such 
surveyors, and persons employed under contracts, to procure 
materials for such purposes, are contained in different acts of 
parliament, the provisions of which do not fall within the obiect 
of this Work, (d)

Where those upon whom the liability rests of repairing public Proceedings 
bridges neglect their duty, such non-feazance is a nuisance to the for nuisances 
public, punishable by information, presentment, or indictment, information^ 
An information was held to lie in the court of King’s Bench for presentment, 
the non-repair of a bridge in a case where it was considered that or indictment, 
the statute of 22 Hen. 8. c. 5. gave only a concurrent, but not an 
exclusive, jurisdiction to the sessions : (e) but probably it would 
not be granted, except in some case of a peculiar nature, in which 
the court might be satisfied that the purposes of justice would not 
be effected by an indictment. The more usual course of proceed
ing is by indictment or presentment. (/)

The statute 22 Hen. 8. c. 5. s. 1. gave power to the justices of Proceedings 
the peace to hear and determine in their general sessions all an- of justices in 
noyances of bridges broken in the highways, and to make process, sessl0ns- 
&c. as the King’s Bench used to do. The fifth section of that 
statute enacted, that where any bridge is in one shire, and the 
persons or lands, which ought to be charged, are in another shire; 
or where the bridge is within a city or town corporate, and the 
persons or lands that ought to be charged are out of the said city; 
the justices of such shire, city, or town corporate, shall have, 
power to hear and determine such annoyances, being within the 
limits of their commission ; and if the annoyance be presented, 
then to make process into every shire of the realm against such as 
ought to repair the same, and to do further in every behalf as they 
might do if the persons or lands chargeable were in the same 
shire, city, or town corporate where the annoyance is.

Any particular inhabitant or inhabitants of a county, or tenant Of the indict- 
or tenants of land chargeable with the repairs of a public bridge, ment- 
may be made defendants to an indictment for not repairing it, and 
be liable to pay the whole fine assessed by the court for the default 
of such repairs ; and shall be put to their remedy at law for a con
tribution from those who are bound to bear a proportionable share 
in the charge, (g) The indictment ought to shew what sort of

(c) Rex v. the Inhabitants of the 
West Riding of Yorkshire, 3 East, 
353. note (a); and see Rex v. the In
habitants of Surry, 3 Campb. 455.

(d) See them collected in 1 Burn. 
Just. Bridges VI., and see also the late 
act 55 Geo. 3. c. 143. By the 43 Geo.

c. 59. s. 4. inhabitants of counties 
may sue for damages done to bridges 
m the name of the surveyor.

.(e) Rex v. the Inhabitants of Nor- 
w‘ch, 1 Str. 177.

(f) 2 Inst. 701. It has been held
2

that an action will not lie by an indi
vidual against the inhabitants of a 
county for an injury sustained from a 
county bridge being out of repair. 
Russel v. Men of Devon, 3 T. R. 067.

(g) 1 Hawk. P. C. c. 77. s. 3. 1 Bac. 
A hr. Bridges, where the reason given 
is, that cases of this nature require the 
greatest expedition ; and bridges being 
of the utmost necessity are not to lie 
unrepaired till lawsuits are deter
mined.
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bridge it is ; whether for carts and carriages, or for horses or foot
men only : and if the duty to repair arise by reason of the tenure 
of certain lands, the indictment must shew where those lands 
lie. (/<) It has been holden, that an indictment charging an indi
vidual with the repair of a bridge, by reason of his being owner 
and proprietor of a certam navigation, is not ecpiivalent to charg
ing him ratione tenuræ, but is erroneous ; and, if judgment be 
given thereon, it will be reversed upon a writ of error. And it 
seems that a count, charging an individual by reason of being 
owner of a navigation under a private act of parliament, must set 
forth the act. And it is not sufficient to state that such party is 
chargeable, by being owner and proprietor of the property subject 
to the charge, (i) In presentments by the grand jury, it is said 
that there is no occasion to shew who ought to repair ; and that 
it is sufficient if the defect be shewn, and the bridge stated to be 
public, (A)

It is laid down, that it is not sufficient for the defendants in an 
indictment for not repairing a bridge to excuse themselves by 
shewing either that they are not bound to repair the whole or any 
part of the bridge, without shewing what other person is bound to 
repair it, and that in such case the whole charge shall be laid 
upon the defendants by reason of their ill plea. (/) But it is sub
mitted that, from analogy to the case of highways, this doctrine 
must be understood only of indictments against the county, and 
not of indictments against individuals, or bodies corporate, who 
are not of common right bound to repair; because, as it lies on 
the prosecutor specially to state the grounds on which such per
sons are liable, they may negative these parts of the charge under 
the general issue, (m) And it has been holden upon an informa
tion for not repairing a bridge, that the defendants, if not charge
able of common right, may discharge themselves upon the general 
issue, (n) But it is clear that the inhabitants of a county, in order 
to exonerate themselves from the burden of repairing a bridge 
lying within it, must shew by their plea that some other personis 
liable to repair, (o) It has, however, been recently decided, that 
it is competent to the inhabitants of a county, upon the general 
issue, to give evidence of the bridge having been repaired by 
private individuals. But this evidence appears to have been con
sidered barely admissible as a medium of proof that the bridge was 
not a public bridge, which undoubtedly the defendants had a right 
to prove by every species of evidence : and the court seemed to 
think that it would have but little effect; though, in order to ascer
tain whether a bridge be public, the mode of its construction, 
and the manner of its continuance, may be circumstances which, 
as they are connected with others, may have much or little 
weight, (p)

(h) 1 Hawk. P. c. c, 77. s. 5.
(i) Rex v. Kerrison, 1 M. and S. 435. 
(7c) 3 Chit. Grim. Law, 592. citing

Andr. 285.
(7) 1 Hawk. P. C. c. 77. s. 4. 1 Bac. 

Abr. Bridges. 1 .Burn. Just. Bridges, V.
(m) 3 Chit. Grim. L. 592.
(n) Rex v. the Inhabitants of Nor

wich, 1 Str. 177. and see ante, 331, 
332.

(o) Rex v. the Inhabitants of Wilts, 
1 Salk. 359. 2 Lord Ray in. 1174.

(p) Rex v. the Inhabitants of North
ampton, 2 M. and S. 262. If a bishop, 
&c. hath once or twice of alms re
paired a bridge, this binds not : but
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To an indictment for not repairing a bridge described as lying 

in two parishes, it is no plea that there has been a verdict and 
judgment against J. S. finding him liable to repair it ratione te- 
nurœ, upon a presentment describing it as lying in one of the 
parishes ; for he may be liable to repair only what is in one parish. 
The information was against the county of Essex for not repairing 
Dagenham bridge, in the several parishes of Hornchurch and Da
genham; and the plea was that Knatchbull and Fanshaw had been 
presented for not repairing it ratione tenures of lands in Barking, 
and that a verdict and judgment had passed against Fanshaw ; 
and to this there was a demurrer, because the presentment stated 
in the plea described the bridge as in Dagenham parish. And the 
court said that Fanshaw might be bound to repair what was in 
Dagenham parish, and the county might be bound to repair the 
rest; and gave judgment for the King.(a)

It is said, that where the defendants plead that an individual 
ought to repair the bridge mentioned in the indictment, and take 
a traverse to the charge against themselves, the attorney general, 
in this special case, may take a traverse upon a traverse, and in
sist that the defendants are bound to the repairs, and traverse the 
charge alleged against the individual : and that an issue ought to 
be taken of such second traverse ; and that the attorney-general 
may afterwards surmise that the defendants are bound to repair it, 
and that the whole matter shall be tried by an indifferent jury, (q) 
But where the inhabitants of a county are indicted for not repair
ing a bridge, and they throw the charge upon another, they ought 
not to traverse their obligation to repair ; as it is a traverse of a 
matter of law, and might be made the subject of demurrer, (r) 

Where to an indictment against a riding for not repairing a 
public carriage bridge the plea alleged that certain townships had 
immemorially used to repair the said bridge, it was held that evi
dence that the townships had enlarged the bridge to a carriage 
bridge, which they had before been bound to repair as a foot 
bridge, would not support the plea, (s) And, upon the same prin
ciple, where it was proved that a particular parish was bound by 
prescription to repair an old wooden foot bridge, used by carriages 
only in times of flood, and that about forty years ago the trustees 
of the turnpike road built on the same site a much wider bridge 
of brick, which had been constantly used ever since by all car
riages passing that way ; it was balden that these facts did not 
support a plea pleaded by the county that the parish had imme- 
rnorially repaired, and still ought to repair, the said bridge. (/) 
In a case where the county was indicted for not repairing a 
bridge, and pleaded that one Marsack was liable to repair ratione 
tenures, it was hoi den that this plea was not sustained by evi-
yet it is evidence against him, that he 
ought to repair, unless he proves the 
contrary, 2 Inst. 700.

(«) Rex v. Essex county, T. Raym.

(?) 1 Hawk. P. C. c. 77. s. 5. 1 Bac. 
Abr. Bridges.

(r)-Anle, 332, and the authorities 
there cited.

(s) Rex v. the Inhabitants of the 
West Riding of Yorkshire, 2 East. 353. 
note (a).

(I) Rex v. the Inhabitants of Surry, 
2 Campii. 455. The facts would not 
have availed the county if the plea 
had been framed differently, as the 
county was clearly liable to the repair 
of the new bridge. See ante, 349,

The plea must- 
correspond 
with the facts.
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deuce that the estate of Marsack was part of a larger estate ; 
which part Marsack purchased of the Lord Cadogan, who had 
retained the rest in his own hands, and had repaired the bridge 
as well before as after the purchase, (a)

Of the trial. The 1 Ann. st. 1. c. 18. s. 5. enacts, that all matters concerning 
the repairing and amending of bridges and the highways there
unto adjoining shall be determined in the county where they lie, 
and not elsewhere : but it seems that objection may be made to 

' the justices where they are all interested, and that in such case 
the trial shall he had in the next county. (tv) And no inhabitant 
of a county ought to be a juror for the trial of an issue, upon the 
qnestion whether or not the county be bound to repair. (,r) So 
that where the matter concerns the whole county, a suggestion 
may be made of any other county’s being next adjacent : (y) and 
if the bridge lies within the county of a city, and the question is, 
whether the county of the city, or the county at large, ought to 
repair, on a suggestion of these facts on the record, the venire will 
be awarded into the county adjacent to the larger district. {%) 

Inhabitants of counties may be witnesses in prosecutions against 
private persons or corporate bodies for not repairing bridges. 
The 1 Ann. stat. 1. c. 18. s. 13. reciting that many private per
sons, or bodies politic or corporate, were of right obliged to repair 
decayed bridges, and the highways thereunto adjoining, and that 
the inhabitants of the county, riding, or division, in which such 
decayed bridges or highways lay, had not been allowed, upon in
formations or indictments against such persons or bodies for not 
repairing them, to be legal witnesses ; enacts, that in all informa
tions or indictments in the courts of record at Westminster, or at 
the assizes or quarter sessions, the evidence of the inhabitants of 
the town, corporation, county, &c. in which such decayed bridge 
or highway lies shall be taken and admitted. Even before this 
statute such evidence had been thought admissible from neces- 
sity. (w)

As a prosecution for a nuisance to a public bridge has for its 
object the removal of the obstruction, or the effecting of the ne
cessary reparations, the judgment of the Court upon a conviction 
will generally be regulated by the same principles as those which 
have been mentioned in relation to the judgment for a nuisance to 
a highway. (6) The stat. 1 Ann. stat. 1. e. 18. s. 4. enacts, that no 
fine, issue, penalty, or forfeiture, upon presentments or indict
ments for not repairing bridges, or the highways at the ends of 
bridges, shall be returned into the Exchequer, but shall he paid 
to the treasurer, to be applied towards the repairs. But this 
seems only to relate to county bridges.

Of staying the Where a county indicted for not repairing a bridge had pleaded 
judgment. a pjea which their evidence did not support, and were in conse-

Inhaliitants of 
counties to be 
admitted as 
witnesses in 
prosecutions 
against pri
vate persons, 
&c.

Of the judg
ment.

(«) Rex y. the Inhabitants of Ox
fordshire, 16 East. 223.

(w) Rex v. the Inhabitants of Nor
wich', 5 Geo. 1. cited in 2 Burr. 859, 
860. I Burn. Just. Bridges, .V.

(.x) I Hawk. F. C. c. 77. s. 6.
(ÿ) Reg. v. the Inhabitants of Wills,

G Mod. 307. and see 1 Salk. 380. 2 Ld. 
Raym. 1174.

(z) Rex v. the Inhabitants of Nor
wich, I Sir. 177. 3 Chit. Crini. L. 593. 

(u) Rex v. Carpenter, 2 Show. 47. *
(b) Ante, 335.
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quence found guilty, but the evidence seemed strongly to shew 
that they were not liable to repair ; the Court of King’s Bench, 
upon a motion for a new trial, or for a stay of judgment against 
the defendants until another indictment was tried, directed a rule 
to be drawn up for staying the judgment upon payment of the 
costs of the prosecution : and Lord Ellenborough, G. J., added 
that, if the public exigency required it, the county must repair 
without prejudice to their case ; and Le Blanc, J., said, that the 
county might proceed to indict the parties whom they contended 
to be liable, (c) . nf.

The 1 Ann. st. 1. c. 18. s. 5. enacts that no presentment or in- Of* 
dictment for not repairing bridges, or the highways at the ends of 
bridges, shall be removed by certiorari out of the county into any 
other court. But it has been decided that, notwithstanding these 
general words of the statute, an indictment for not repairing a 
bridge may be removed by certiorari at the instance of the ‘prosecu
tor. (d) And it has been resolved that this clause of the act extends 
only to bridges where the county is charged to repair ; and that 
where a private person or parish is charged, and the right will 
come in question, the act of 5 W. & M. c. 11. had allowed the 
granting a certior ari. (e) A certiorari lies to remove an order made 
by the justices concerning the repair of a bridge, pursuant to a 
private act of parliament; and the justices ought to retain the 
private act upon which their order is founded. (/)

(c) Rex v. the Inhabitants of Ox- 354. And see ante, 334.
fordshire, 16 East. 223. (<?) Rex v. the Inhabitante °f Ham*

(d) Rex v. the Inhabi tants of Cura- worth, 2 Str. 900. 1 Barnard. 445. See
berland, 6 T. R. 194. The case was as to the stat. 5 W. & M. ante, 334. 
afterwards brought before the House (/) bait. 504. 1 Burns Justice,
of Lords by a writ of error ; and the Bridges, V.
judgment was affirmed, 3 Bos. & Pul.
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CHAPTER THE THIRTY-FIRST.

OF OBSTRUCTING PROCESS, AND OF DISOBEDIENCE TO ORDERS OF

MAGISTRATES.

SECT. I.

Of Obstructing Process.

The obstructing the execution of lawful process is an offence 
against public justice of a very high and presumptuous nature ; 
and moie particularly so when the obstruction is of an arrest upon 
criminal process. So that it has been holden that the party oppos
ing an arrest upon criminal process becomes thereby particeps 
criminis; that is, an accessory in felony, and a principal in hiuh 
treason, (ce) "

And it should seem that the giving assistance to a person sus 
pected of felony and pursued by the officers of justice, in order to 
enable such person to avoid being arrested, is an offence of the 
degree of misdemeanor, as being an obstruction to the course of 
public justice. Urns, in a late case, an indictment was preferred 
against the defendant for a misdemeanor in the obstruction of 
public justice by rendering assistance to one Olive, who was sus- 
pected of forgery and pursued by the officers of justice, in order 
to enable Olive to avoid being arrested. It appeared in evidence 
that Olive had committed a forgery, as stated in the indictment • 
and had afterwards, in a state of desperation, thrown himself from 
the top of a house, by which he was greatly hurt; and that the 
defendant, who was a relation and commiserated his wretched 
condition, conveyed him secretly on board a barge from Glouces- 
ter to Bristol, and was actively employed at the latter place in 
endeavouring to enable him to escape from this country in a West

(a) 4 Bla. Com. igg. 2 Hawk. P. C. 
c. 17. s. 1., where Hawkins submits 
that it is reasonable to understand the 
books which seem to contradict this 
opinion to intend no more than that

it is not felony in the party himself, 
who is attacked in order to he arrest
ed, to save himself from the arrest by 
such resistance.



361ciiAP. xxxi, § I.3 Of Obstructing Process.
India vessel. It also appeared that advertisements had been 
Panted and circulated, stating the charge against Olive, and 
offering a large reward for his apprehension : but it was not 
proved that any one of these advertisements had come to the 
knowledge of the defendant, or that the defendant was acquainted 
^ith the particular charge against Olive, or knew that he had been 
guilty of forgery, as alleged in the indictment. Upon this ground 
fue defendant was acquitted : but no other objection was taken 
to the indictment, (a)

Formerly, one of the greatest obstructions to public justice, 
uoth of the civil and criminal kind, was the multitude of pretended 
Privileged places, where indigent persons assembled together to 
shelter themselves from justice (especially in London and South
wark) under the pretence of their having been ancient palaces of 
the Crown, or the like : (6) and it was found necessary to abolish 
the supposed privileges and protection of these places by several 
legislative enactments. The 8 & 9 W. 3. c. 27., 9 Geo. 1. c. 28., 
and 11 Geo. 1. c. 22., enact that persons opposing the execution of 
any process in the pretended privileged places therein mentioned, 
°r abusing any officer in his endeavours to execute his duty 
therein, so that he receives bodily hurt, shall be guilty of felony, 
aild transported for seven years : and persons in disguise, joining 
1,1 °r abetting any riot or tumult on such account, or opposing 
any process, or assaulting and abusing any officer executing, or 
°r having executed the same, are declared to be felons without 

benefit of clergy, (c)
In some proceedings, particularly in those, relating to the exe

cution of the revenue laws, (d) the Legislature has made especial 
Provision for the punishment of those who obstruct officers and 
Persons acting under proper authority. But in ordinary cases, 
Sphere the offence committed is less than felony, the obstruction 
°f officers in the apprehension of the party will be only a misde
meanor, punishable by fine and imprisonment, (e)

It should be observed that a party will not be guilty of this 
offence of obstructing an officer, or the process which such officer 
may be about to execute, unless the arrest is lawful. And in an 
mdictment for this offence it must appear that the arrest was made 
by proper authority. Thus where an indictment for an assault, 
alse imprisonment, and rescue, stated that the judges of the court 

Of record of the town and county, &c. of P. issued their writ, 
directed to T.B., one of the serjeants at mace of the said town and 
county, to arrest W., by virtue of which T. B. was proceeding to 
m^est W. within the jurisdiction of the said court, but that the 
defendant assaulted T. B. in the due execution of his office, and 
Pi evented the arrest ; the Court held that it was bad, as it did 
°°t appear that T. B. was an officer of the court; a serjeant at

(“) Rex v. Buckle, cor. Garrow, B.
Spring Ass. 182!. Olive had 

a °y suicide soon after the defend- 
t],. .^f b'irapt to prevent his arrest, so 
efic f. defendant could not have been 
ar,t>c fyeiy prosecuted as an accessory 
coH mC k‘ct m the forgery, even if it

u u "ave been proved that he knew

of Olive’s crime at the time that he 
rendered the assistance.

(b) The tVhite Friars and its envi
rons, the Savoy, and the Mint in South
wark, were of this description.

(e) 4 Bla. Com. 128, 129.
(d) Ante, p. 117, et seq.
(e) 2 Chit. Cr. L. 145, note (a).

The arrest 
must be lawful 
to make a par
ty guilty of an 
obstruction.
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mace ex vi termini meaning no more than a person who carries a 
mace for some one or other. And the Court also held that there 
could not be judgment, after a general verdict on such a count, as 
for a common assault and false imprisonment ; because the jury- 
must be taken to have found that the assault and imprisonment 
were for the cause therein stated ; and that cause appeared to have 
been the attempt by the officer to make an illegal arrest. (/) Lord 
Ellenborough, C. J., said, “process ought always to be directed 
“ to a proper known officer ; otherwise, if it may be directed to 
“ any stranger, it might be resisted for want of knowledge that 
“ the party is an officer of the court. Then, taking the whole 
" count together, the jury in effect find that there was an assault 
“ and imprisonment, but committed under circumstances which 
“ justified the defendant. For if a man without authority attempt 
“ to arrest another illegally, it is a breach of the peace ; and any 
“ other person may lawfully interfere to prevent it, doing no more 
“ than is necessary for that purpose ; and nothing further appears 
“ in this esse to have been done.”(g)

But where the process is regular, and executed by the proper 
officer, it will not be competent even for a peace officer to obstruct 
him, on the ground that the execution of it is attended with an 
affray and disturbance of the peace ; for it is an established prin
ciple that if one, having a sufficient authority, issue a lawful com
mand, it is not in the power of any other, having an equal autho
rity in the same respect, to issue a contrary command ; as that 
would be to legalize confusion and disorder. (A) The following 
case upon an indictment for an assault and rescue proceeded upon 
this principle. Some sheriff’s officers having apprehended a man 
by virtue of a writ against him, a mob collected, and endeavoured 
by violence to rescue the prisoner. In the course of the scuffie, 
which was at ten o’clock at night, one of the bailiffs, having been 
violently assaulted, struck one of the assailants, a woman, and 
it was thought for some time that he had killed her ; whereupon, 
and before her recovery was ascertained, the constable was sent 
for, and charged with the custody of the bailiff who had struck the 
woman. The bailiffs, on the other hand, gave the Constable no
tice of their authority, and represented the violence which had 
been previously offered to them ; notwithstanding which the con
stable proceeded to take them into custody upon the charge of 
murder, and at first offered to take care also of their prisoner ; 
but their prisoner was soon rescued from them by the surrounding" 
mob. The next morning, the woman having recovered, the bai
liffs were released by the constable. Upon these facts, Heath, 
was clearly of opinion that the constable and his assistants were 
guilty of the assault and rescue, and directed the jury accord
ingly, (it)

In cases where the obstruction of process by the rescue of il 
party arrested is accompanied, as is usually the case, with cir
cumstances of violence and assault upon the officer, the offence 
may be made the subject of a proceeding by indictment : and, »s

(f) Rex v. Osraer, 5 East. 304.. (>‘) 1 East. P. C. c. 5. s. 71. p. 304.
(g) Id. ibid, Judgment was accord- (%) Anon. Exeter Sum. Ass. 179" »

ingì y arrested. 1 East. P. C. c. 5. 8. 71. p. 305.
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will be shewn more fully in a subsequent Chapter, (J) the rescue, 
0r attempt to rescue a party arrested on a criminal charge is 
Usually punished by that mode of proceeding. And the offence of 
rescuing a person arrested on mesne process, or in execution after 
judgment, subjects the offender to a writ of rescous, or a general 
action of trespass vi et armis, or an action on the case 5 in all 
Which damages are recoverable, (k) And it has also been the fre
quent practice of the courts to grant an attachment against such 
Wrongdoers, it being the highest violence and contempt that can 
oe offered to the process of the court. (1)

It may be mentioned in this place, that the forcibly rescuing, 
goods distrained, and the rescuing cattle by the breach of the 
pound in which they have been placed, have been considered as 
offences at common law, and made the subject of indictment, (m) 
It has before been stated, that an indictment will lie for taking 
goods forcibly, if such taking be proved to be a breach of the 
peace : (n) but, as a mere trespass, without circumstances of 
violence, is not indictable, (o) it has been doubted whether even 
a pound-breach, which has been considered as a greater offence 
ut common law than a rescue, (p) is an indictable offence, if un
accompanied by a breach of the peace, (y) But, on the other 
uand, it has been submitted that, as pound-breach is an injury 
and insult to public justice, it is indictable as such at common 
aw. (»') The civil remedy, however, given by the 2 W. & M. 
c- u- s. 4. will, in most cases of a pound-breach, or a rescue of 
goods distrained for rent, be found the most desirable mode of 
Proceeding, where the offenders are responsible persons. That 
statute enacts that, upon pound-breach, or rescous of goods dis
dained for rent, the person grieved shall, in a special action of 
die case, recover treble damages and costs against the offenders, 
°r against the owner of the goods, if they come to his use. (s)

It is laid down in the books that, if a rescue be made upon a 
distress, &c. for the king, an indictment lies against the res- 
cuer. (7) And we have seen that a lessee, resisting with force a 
distress for rent, or forestalling or rescuing the distress, will be 
guilty of the offence of a forcible detainer, (u)

(.7) Post. Chap.xxxiv. Of Rescue, Sfe. 
(fc) 6 Bac. Abr. Rescue(C). 6 Com. 

Ul£. Rescous, (D).
(0 6 Bac. Abr. ibid. 6 Com. Dig. 

escous,(D. 6). But, in order to ground 
,attachment for a rescue, it seems 

, erp must be a return of it by the 
vaiti ; at least, if it was on an arrest 

?,tl 'Resue process, 6 Bac. Abr. ibid. 2 
Jiawk. p. C. c.22. s. 34. Anon. 6Mod.

1 • And see, as to the return of the 
cscue by the sheriff, 6 Com. Dig. Res- 

/p“s> (H. 4.) (D. 5.) fi Bac. Abr Rescue, 
TUI - Hex v- tieit, 2 Salk. 586. Bex v. 
pUuns, 4 Burr. 2129. Anon. 2 Salk. 

, ' Hex r. Minify, 1 Str. 642. Hex 
s.",, y> 1 Bord Raym. 35. Anon. 1 

k 586. 1 Lord Haym. 589.
("0 Cro. Circ. Comp". 409. 2 Slar-

kie’s Crim. PL 617. 2 Chit. Crim. L. 
201. precedents of indictments for res
cuing goods distrained for rent: and 
Cro. Ciré. Comp. 410. 2 Chit. Crim. 
L. 204, 206, precedents of indictments 
for pound-breaches.

(n) Ante, 51. Anon. 3 Salk. 187. 
(0) Ante, 51.
(p) Mirror, c. 2. s. 26.
(q) 2 Chit. Crini. L. 204. note (b.) 

referring to 4 Leon. 12.
(r) 2 Chit. Crim. L. 204. note (b.) 

and the authorities there cited.
(s) See, as to the proceedings upon 

this statute, Bradby on Distresses, 282. 
et sequ. 6 Bac. Abr. Rescue (C.)

(() F. N. B. 102 G. 6 Com. Dig. 
Rescous, (D. 3.)

(u) Ante, 289.

Of rescuing 
goods dis
trained ; and 
of pound
breach.
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SECT. II.

Of Disobedience to Orders of Magistrates.

Disobedience 
to an order of 
sessions,

Disobedience 
to an order of 
council.

Disobedience 
to an order of 
justices.

Every person 
required by an 
order to do

Disobedience to an order of the justices of the peace at their 
sessions, made by them in the due exercise of the powers of 
their jurisdiction, is an indictable offence. Thus, a party has 
been holden to be guilty of an indictable offence, in disobeying an 
order of sessions for the maintenance of his grandchildren, (w) 
In this case it was moved, in arrest of judgment, that, as the act 
of parliament (43 Eliz. c. 2. s. %.) had annexed a specific penalty, 
and a particular mode of proceeding, the course prescribed by the 
act ought to have been adopted, and that there could be no pro
ceeding by indictment : but, after able argument, and great deli
beration, the court were of opinion that the prosecutor was at 
liberty to proceed at common law, or in the method prescribed by 
the statute ; and that there could be no doubt but that an indict
ment would lie at common law, for disobedience to an order of 
sessions, (x)

Upon the same principle it was holden that, where an act of 
parliament gave power to the king in council to make a certain 
order, and did not annex any specific punishment to the disobey
ing it, such disobedience was an indictable offence, punishable as 
a misdemeanor at common law. (y)

Disobeying an order of one or more Justices, when duly made, 
is also a common law offence, and therefore punishable by indict
ment. (z) Thus, it has been holden to be an indictable offence to 
disobey an order of Justices directing a highway to be widened, 
under the 13 Geo. 3. c. /8. (a) And it seems that an indictment 
will lie for disobedience to an order of Justices placing out an 
apprentice pursuant to the statute, when such disobedience is 
either by not receiving, turning off, or not providing for such 
apprentice. (Z>) So a power to remove a pauper being given to 
two Justices, by the 13 & 14 Car. 2. c. 12., the not removing him 
is a disobedience of that statute for which an indictment will 
lie. (c) And, by Foster, J. “ In all cases where a Justice has 
“ power given him to make an order, and direct it to an inferior 
“ ministerial officer, and he disobeys it, if there be no particular 
“ remedy prescribed, it is indictable.” (d)

Where such an order is made, any person mentioned in it, and 
required to act under it, should, upon its being duly served upon

(w) Rex v. Robinson, 2 Burr. 799, v. Fearnley, 1 T. R. 3J6.
800. (3) Id. ibid.

(f) Id. ibid. See the principles upon (6) Reg. v. Gould, I Salk. 381. 2 
■which this decision proceeded aule, Noi. c. 33. s. 3.
47, et seqn. (c) Rex n. Davis, 1 Bott. 338. Sa}'-

(.y) Hex v. Harris, 4 T. R. 202. 2 163. 4 Burn. Just. Poor. Sect. XlX'
Leach. 549. 2. i.

(a) Rex v. Balme, Cowp. 650. Rex (d) 4 Burn. Just. ibid.
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him, lend his aid to carry it into effect. Thus where, upon a 
complaint made by an excluded member of a friendly society, 
two persons, A. and B., the then stewards of the society, were 
summoned, and an order made by two Justices that such stewards 
und the other members of the society should forthwith reinstate 
the complainant ; it was holden, that though this order was not 
served upon A. and B. until they had ceased to be stewards, yet 
!t was still obligatory upon them, as members of the society, to 
attempt to reinstate the complainant ; and that their having ceased 

be stewards was no justification of entire neglect on their 
Part, (e) Lord Ellenborough, C. J., said, at the trial, “ The 
“ order is not confined to the stewards alone, but is made upon 
‘ all the members of the society ; and the defendants were mem- 
‘ hers of the society independently of their being stewards, and

were bound, as members, to see that the order was obeyed ;
or, at least, to have taken some steps for that purpose. As 

‘ members, they might have done something ; as stewards in- 
“ deed, they might, with greater facility, have enforced obe- 
‘ dience to the order ; but each member had it in his power to 
‘ lend some aid for the attainment of that object.” And when in 

the ensuing term a motion was made that a verdict might be en
tered for the defendants, on the ground that, having ceased to be 
stewards when the notice was served, they had not been guilty of 
a criminal default ; the court said, that if the defendants had shewn 
that they did every thing in their power to restore the party, in 
°bedience to the order, they might have given it in evidence by 
t(%y of excuse. (/)

There must be personal service of an order on all persons who 
'l,'c charged with a contempt of it : and it was held, upon demurrer, 
t° be a decisive objection to an indictment for a disobedience and 
contempt of an order of sessions, that it charged a contempt by 
Slx persons of an order which was only stated to have been served 
011 four of them, (g)

It appears to have been holden not to be necessary, in an in- 
mctinent against a public officer for disobedience of orders, to aver 
mat the orders have not been revoked ; for the orders, being stated 
m have been given by those who were empowered by certain sta
mps to give them, must be taken to remain in force until they 
yere revoked or contradicted. (A) But an indictment for disobey- 

an order of justices must shew explicitly that an order was 
!Tla_de ; and it is not sufficient to state the order by way of recital. (?) 

^ is said to be more safe to aver that the defendant was requested

„ (e) Rex v. Gash and another, 1 
^hirlvie 441.
rri/A ) Id. ibid. The motion was also 
j f e r’n another ground ; namely, a 

,ect 1,1 the jurisdiction of the ma- 
coirates : two magistrates of the 
;n nty °f Middlesex, where the meet- 
ttnH 16 society were held, having 
hiaf ' le order, though the society 
don ee? .originally established in Lon- 
si ’ a,. its rules enrolled at the ses- 

tor London. But the court de

cided that the magistrates of Middlesex 
had jurisdiction. See 33 Geo. 3. c. 54. 
and 49 Geo. 3. c. 125. s. 1.

(g) Rex v. Kingston and others, 8 
East. 41.

(h) Rex v. Holland, 5 T. R. 607. 
624., a case of an indictment against 
the defendant for malversations in 
office while he was one of the council 
at Madras.

(0 Rex v. Crowhurst, 2 Lord Raym. 
1363.

365
any act, should 
lend his aid to 
carry it into 
effect.

The order 
should be per
sonally served.

Of the indict
ment.



366

Legality of 
conviction 
cannot be 
inquired into 
on motion 
in arrest of 
judgment.
33 Geo. 3. 
c. 55. s. 1. 
gives a power 
to justices, at 
a petty ses
sions, to im
pose fines upon 
constables,&c. 
for neglect of 
duty, and dis
obedience to 
orders ofjus
tices.

Of Disobedience to Orders of Magistrates, [book il

to comply with the terms of the order. (&) But if the statement 
of the order having been served on all the defendants (which, as 
has been before observed, is a necessary statement) be omitted, 
the want of such an allegation will not be supplied by averring 
that they were all requested to perform the duties required by the 
order. (l)

On a motion to arrest the judgment upon an indictment for dis
obeying an order of justices for the payment of a fine upon a con
viction, the court of King’s Bench refused to hear any objections 
to the conviction which did not appear upon the face of it. (m)

Before this subjectis concluded, it may be proper, shortly, to 
notice the statute 33 Geo. 3. c. 55. s. 1. which gives power to jus
tices of the peace assembled at any special or petty sessions, upon 
complaint upon oath of any neglect of duty, or of any disobedience 
of any lawful warrant, or order of any justice or justices of the 
peace, by any constable, overseer of the poor, or other peace or 
parish officer, (such constable, &c. having been duly summoned) to 
impose, upon conviction, any reasonable fine or fines, not exceed
ing forty shillings ; and, by warrant under the hands and seals of 
any two or more of such justices so assembled, to direct the fines 
to be levied by distress and sale of the offender’s goods. And it is 
provided, that any person aggrieved by such fine, warrant, &c. 
may appeal to the next quarter sessions ; giving, at least, ten days’ 
notice.

(k) 2 Chit. Crim. L. 279. note (g) 
citing 1 T. R. 316. which is the case 
of Rex v. Fearnley, where an objec
tion was taken to an indictment that it 
did not contain such statement; but 
the court did not find it necessary to

give any opinion upon the point.
(!) Rex v. Kingston and others, 8 

East. 41, 53.
(m) Rex v. Mitton, 3 Esp. R. 200. 

in the note.
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CHAPTER THE THIRTY-SECOND.

OF ESCAPES.

An escape is, where one who is arrested gains his liberty before 
he is delivered by the course of the law. (a) And it may be by 
the party himself ; either without force before he is put in hold, or 
Xvh h force after he is restrained of his liberty ; or it may be by 
others ; and this also either without force, by their permission or 
Negligence, or with force, by the rescuing of the party from cus
tody. Where the liberation of the party is effected either by him- 
Self or others, without force, it is more properly called an escape ; 
whei'e it is effected by the party himself, with force, it is called 
Prison-breaking ; and where it is effected by others, with force, it 
ls commonly called a rescue. (A) In the present Chapter it is pro
posed to consider of those acts without force, which more properly 
coine under the title of escape.

There is little worthy of remark in the books respecting an 
escape effected by the party himself, without force : but the ge
neral principle appears to be, that, as all persons are bound to 
submit themselves to the judgment of the law, and to be ready to 
N® justified by it, those who, declining to undergo a legal impri
sonment when arrested on criminal process, free themselves from

by any artifice, and elude the vigilance of their keepers, before 
Joey are put in hold, are guilty of an offence in the nature of a 
Nigh contempt, and punishable by fine and imprisonment, (c) And 
N is also criminal in a prisoner to escape from lawful confinement, 
though no force or artifice be used on his part to effect such pur - 
Pose. Thus, if a prisoner go out of his prison without any ob
struction, the doors being opened by the consent or negligence of 

N® gaoler, or if he escape in any other manner, without using any 
.mid of force or violence, he will be guilty of a misdemeanor ; and 
N his prison be broken by others, without his procurement or con- 
?eNt> and he escape through the breach so made, he may be 
Nulicted for the escape, (d)

tt was decided, upon an indictment for an escape from the House 
°i Correction, after conviction for a capital offence and conditional

(«) Terms de la ley. Blac. Com. 129.
. W 1 Hale 590. 2 Hawk. P. C. c. 17, {d) 1 Haie 611. 2 Inst. 589, 590.

; 19, 20, 21. Summ. 108. Staund. P.C. 30, 31. 2
■' 2 Hawk. P. C. c. 17. s. 5. 4 Hawk. P. C. c. 18. s. 9, 10.

Of an escape 
by the party 
himself.

Evidence.
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pardon, that a certificate from the officer of the. former conviction 
was not evidence, as in the case of being at large after sentence of 
transportation. The indictment was for an escape from the House 
of Correction after a pardon, upon condition of being there for one 
year; the certificate of the clerk of assize was produced in evi
dence : but, upon a case reserved, the Judges were of opinion that 
the certificate was no evidence, there being no act which made it 
evidence, and that the conviction was wrong, (z) But a late sta
tute 4 Geo. 4. c. 64. s. 44. to the intent that prosecutions for 
escapes, breaches of prison, and rescues, may be carried on with 
as little trouble and expense as possible, enacts (amongst other 
things) that in case of any prosecution for any escape, attempt to 
escape, breach of prison or rescue, either against the offender 
escaping or attempting to escape, or having broken prison, or 
having been rescued, or against any other person or persons con
cerned therein, or aiding, abetting, or assisting the same, a certifi
cate given by the clerk of assize, or other clerk of the court in 
which such offender shall have been convicted, shall, together with 
due proof of the identity of the person, be sufficient evidence to 
the court and jury of the nature and fact of the conviction, and 
of the species and period of confinement to which such person 
was sentenced. With respect to the form of such a certificate, a 
case decided upon a statute 56 Geo. 3. c. 2/. s. 8., now repealed, 
may be mentioned, in which it was decided that the certificate of 
a former conviction, authorized by that statute, should set forth 
the effect and substance of the conviction ; and that stating it to 
have been for felony only was insufficient. The prisoner was in
dicted for being at large after a sentence of transportation for 
seven years : the indictment only stated that he had been convicted 
of felony, without specifying the nature of that felony ; and the 
certificate to prove the former conviction was in the same form. 
Upon the point being saved, the Judges thought this case decided 
by a former case of Bex v. Sutcliffe, and the prisoner was remitted 
to his original sentence. (;//)

It may be here mentioned that, by a late statute, 44 Geo. 3. c. 
92. s. 3. offenders, against whom any warrant shall be issued, es
caping from Ireland into England or Scotland, may be appre
hended by an indorsed warrant, and conveyed to Ireland : and the 
fourth section of the act makes the same provision as to offenders 
escaping from England or Scotland into Ireland, being appre
hended and conveyed back again to England or Scotland, (e)

Escapes effected or, perhaps more properly, suffered by others 
than the party himself, without force, by permission or negligence, 
may be either, I. by officers ; or, II. by private persons.

(%) Rex v. Smith, East. T. 1788. 
MS. Bayley, J.

(y) Rex v. Watson, Mich. T. 1821. 
MS. Bayley, J. and Russ, and Ry. 468. 
The statute 56 Geo. 3. c. 27. s. 3. au
thorized a certificate containing the 
effect and substance only, omitting the 
formal part, of every indictment, con
viction, &c.

(c) And see as to the apprehension 
of persons escaping from England into 
Scotland, and from Scotland into Eng' 
land, 13 Geo. 3. c. 31. And as to the 
admitting persons apprehended in Eng' 
land, Scotland, and Ireland, respect
ively, to bail, for bailable offences, see 
45 Geo. 3. c. 92. and 54 Geo. 3. c. IS6,
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SECT. I.

Of Escapes suffered hy Officers.

An escape of this kind must be from a justifiable imprisonment for 
a criminal matter, after an actual arrest.

As there must be an actual arrest, it has been holden, that if an 
officer, having a warrant to arrest a man, see him shut up in a 
house, and challenge him as his prisoner, but never actually have 
him in his custody, and the party get free, the officer cannot be 
charged with an escape. (/)

Ihe arrest and imprisonment must be justifiable ; for, if a party 
be arrested for a supposed crime, where no such crime was com
mitted, and the party neither indicted nor appealed, or for such a 
slight suspicion of an actual crime and by such an irregular mitti
mus as will neither justify the arrest nor imprisonment, the officer 
is not guilty of an escape by suffering the prisoner to go at large, (g) 
l ‘t it seems that if a warrant of commitment plainly and express
ly charge the party with treason or felony, though it be not strictly 
formal, the gaoler, suffering an escape, is punishable ; and that 
Where commitments are good in substance, the gaoler is as much 
bound to observe them as if they were made ever so exactly. (//) 
It is stated as a sood general rule upon this subject that, whenever 
an imprisonment is so far irregular that it will be no offence in the 
Prisoner to break from it by force, it can be no offence in the 
officer to suffer him to escape. (?)

The imprisonment must not only be justifiable, but also for some 
criminal matter. But the escape of one committed for petit lar- 
Ceny only is criminal ; and it seems most agreeable to the general 
1 tuSOn ^le law that the escape of a person committed for any 
other crime whatsoever should also be criminal. ( /) The impri
sonment must also be continuing at the time of the escape ; and its 
continuance must be grounded on that satisfaction which the pub- 
lc justice demands for the crime committed. So that if a prisoner 
e acquitted, and detained only for his fees, it will not be criminal 
o suffer him to escape, though the judgment were that he should 
e discharged, “ paying his fees he being in such case detained 

fj" y as a debtor : but if a person, convicted of a crime, be con
demned to imprisonment for a certain time, and also “ until he 

Pays his fees,” it is said that perhaps an escape of such per- 
1?n, after the time of his imprisonment is elapsed, without paying 

ls fees, may be criminal; as it was part of the punishment,

The escape 
must he after 
an actual ar • 
rest.

And the arrest 
and imprison
ment must be 
justifiable.

The imprison
ment must be 
for a criminal 
matter, and 
continuing at 
the time of 
the escape.

{O 2 Hawk. P. C. c. 19. s. 1. 1 Lord Raym. 424.
«I k iW,®,?, (?) Id. ibid. s. 2. And see post, Chap,

con ~ ®aw*£- P- C- c. 19. s. 24. A xxxiii.
lo a prison, and not to a (j) 2 Hawk. P. C. c. 19. s. 3. I 

was held good in Rex v. Fell, Hale 592.
VOL. I. 2 B
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that the imprisonment should be continued till the fees should be 
paid, (k)

The next important inquiry upon this subject will be, whether 
the escape be voluntary or negligent, as the former is an offence 
of a much more serious nature than that which may have been 
committed by negligence.

Whenever an officer, having the custody of a prisoner charged 
with, and guilty of, a capital offence, knowingly gives him his 
liberty with an intent to save him either from his trial or execu
tion, such officer is guilty of a voluntary escape ; and thereby in
volved in the guilt of the same crime of which the prisoner is 
guilty, and for which he was in custody. (I) Hawkins says, that it 
seems to be the opinion of Sir Matthew Hale, (???) that in some 
cases an officer may be adjudged guilty of a voluntary escape who 
had no such intent to save the prisoner, but meant only to give 
him a liberty which, by law, he had no colour of right to give ; as 
if a gaoler should bail a prisoner who is not bailable : but he with
holds his assent to that opinion, on the grounds that it is not suffi
ciently supported by authorities, and does not seem to accord with 
the purview of a statute 5 Edw. 3. c. 8. relating to the improper 
bailing of persons by the marshals of the King’s Bench. (??) He 
says also, that it seems to be agreed that a person who has power 
to bail is guilty only of a negligent escape, by bailing one who is 
not bailable ; and that there are some cases wherein an officer seems 
to have been found to have knowingly given his prisoner more 
liberty than he ought to have had, (as by allowing him to go out 
of prison on a promise to return ; or to go amongst his friends, to 
find some who would warrant goods to be his own which he is sus
pected to have stolen) and yet seems to have been only adjudged 
guilty of a negligent escape, (o) And he concludes by saying, that 
if, in these cases, the officer were only guilty of a negligent escape, 
in suffering the prisoner to go out of the limits of the prison, with
out any security for his return, he could not have been guilty in a 
higher degree if he had taken bail for his return ; and "that from 
thence it seems reasonable to infer that it cannot be, in all cases, a 
general rule that an officer is guilty of a voluntary escape by bailing 
his prisoner, whom he has no power to bail, but that the judgment 
to be made of all offences of this kind must depend upon the cir
cumstances of the case : such as the heinousness of the crime with 
which the prisoner is charged, the notoriety of his guilt, the im
probability of his returning to render himself to justice, the inten
tion of the officer, and the motives on which he acted, (p)

(*) 2 Hawk. P. C. c. 19. s. 4. This 
seems to be a good reason ; but Haw
kins says that it is to be intended only 
where the fees are due to others as 
well as to the gaoler ; for, otherwise, 
the gaoler would be the only sufferer 
by the escape ; and that it would be 
hard to punish him for suffering an in
jury to himself only in the non-pay
ment of a debt in his power to release.

(1) Staund. P. C. 33. 2 Hawk. P. C. 
c. 19. s. 10. 4 Blac. Com. 129.

(???) Sum. 113. 1 Hale 596, 597.
(») Post, 376.
(o) Hawkins says, however, that it 

must be confessed that, in these cases, 
the prisoner was only accused of lar
ceny, and that it does not appear whe
ther he were bailable or not; and that, 
generally, the old cases concerning 
this subject are so very briefly reported 
that it is very difficult to make an ex
act state of the matter from them.

(p) 2 Hawk. P. C. c. 19, s. 10.
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It appears to have been liolden, that it is an escape in a con

stable to discharge a person committed to his custody by a watch
man as a loose and disorderly woman, and a street- walker, although 
no positive charge was made, (q)

A negligent escape is where the party arrested or imprisoned 
escapes against the will of him that arrests or imprisons him, and 
is not freshly pursued and taken again before he has been lost 
sight of. (r) And, from the instances of this offence mentioned in 
the books, it seems that where a party so escapes the law will pre
sume negligence in the officer. Thus, if a person in custody on a- 
charge of larceny suddenly, and without the assent of the con
stable, kill, hang, or drown himself, this is considered as a negli
gent escape in the constable, (s) And if a prisoner charged with 
felony break a gaol, it is said that this seems to be a negligent 
escape ; because there wanted either the due strength in the gaol 
that should have secured him, or the due vigilance in the gaoler or 
Ids officers that should have prevented it. (t) But it is submitted 
that it would be competent to a person charged with a negligent 
escape under such circumstances to shew in his defence that all 
due vigilance was used, and that the gaol was so constructed as to 
have been considered by persons of competent judgment a place of 
perfect security. Undoubtedly an escape happening from defects 
in these particulars would come within the principle of guilty neg
ligence in those concerned in the proper custody of the criminal ; 
and neglect in not keeping gaols in a proper state of repair, by 
those who are liable to the burthen of repairing them, appears in 
many instances to have been treated as an indictable offence, tend
ing to the great hindrance and obstruction of justice, (it)

A person who has power to bail is guilty only of a negligent 
escape by bailing one who is not bailable. Thus if a justice of 
peace bails a person not bailable by law, it excuses the gaoler, and 
is not felony in the justice ; but a negligent escape, for which he 
,s finable at common law, and by the justices of gaol delivery, (tv)

(?) Rex v. Bootie, 2 Burr. 864.
(r) Halt. c. 159. 1 Burn. Just. Es

cape IV.
(•«) Halt. c. 159.
(I) 1 Hale 600. where it is said that 

/ therefore it is lawful for the gaoler 
/to hamper them with irons, to pre- 
“ vent their escape.” But see the note 
(*) ibid, where it is said that this li- 
ffity catl only he intended where the 

officer has just reason to fear an cs- 
Cape, as where the prisoner is unruly, 
°r makes any attempt for that pur- 
pose ; hut that otherwise, notwith
standing the common practice of gao- 
ers, it seems altogether unwarrantable, 
/n<* contrary to the mildness and hu
manity of the laws of England, by 

. h gaolers are forbid to put their 
P/isoners to any pain or torment; Co. 
s'/ • Custodesgaolarump cenam
to 1 co,nmssis n»n augeant, nec cos 

cineant vel redimant, sed omni sœvi-
2

tld remotâ pietateque adhibita judicia 
debile exequanlur. Flet. Lib. I. cap. 
26. And the Mirror of Justices, Ch. 
5. s. 1. n. 54. says, that it is an abuse 
that prisoners should be charged with 
irons, or put to any pain, before they 
be attainted of felony : and Lord Coke, 
in his comment on the statute of 
Westm. 2. ch. 11. is express, that by 
the common law it might not be done.
2 Inst. 381.

(w) See the precedents of indictments 
for this offence, 4 Weiitw. 363. Cro. 
Circ. Comp. 318. Cro. Circ. Ass. 398,
3 Chit. Crim. L. 668, 669.

(w) At common law, according to 
25 Edw. 3. 39. (in the last edition of 
the year books mispaged 25 Edw. 3. 
82. a.) and by the justices of gaol de
livery, by the statute 1 and 2 Ph. and 
M. c. 13. See 1 Hale 596. and as to 
escapes by admitting to bail or to im
proper liberty, ante, 370.

Of negligent 
escapes.

Negligent 
escape by 
admitting to 
bail.
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It is laid down as clear law, that whoever de facto occupies the 
office of gaoler is liable to answer for a negligent escape, and that 
it is in no way material whether or not his title to the office be 
legal. (#) But it seems that an indictment for a negligent escape 
will only lie against those officers upon whom the law casts the 
obligation of safe custody, and will not lie against the mere ser
vants of such officer. Thus, where the indictment was against one 
of the yeomen wardens of the Tower and the gentleman gaoler, for 
permitting Colonel Parker, who was committed for high treason, 
to escape, it appeared that the constable of the Tower had com
mitted the colonel to their special care : but the court held that 
the defendants were not such officers as the law took notice of, and 
therefore could not be guilty of a negligent escape; and they were 
acquitted, (y) And upon the same principle another wardour of 
the Tower appears also to have been acquitted of a negligent 
escape, (a) It appears, however, that a sheriff is as much liable 
to answer for an escape suffered by his bailiff as if he had actually 
suffered it himself; that the court may charge either the sheriff or 
bailli i for such an escape ; and that, if a deputy gaoler be not suf
ficient to answer a negligent escape, his principal must answer for 
him. (a)

I he difference between a voluntary and negligent escape will 
also, require to he attended to in considering the effect of the re
taking of a prisoner after he has been suffered to escape.

When an officer has voluntarily suffered a prisoner to escape, 
it is said that he can no more justify the re-taking him than if he 
had never had him in custody before ; because, by his own free 
consent, he hath admitted that he hath nothing to do with him : 
but if the party return, and put himself again under the custody of 
the officer, it seems that it may probably be argued that the officer 
may lawfully detain him, and bring him before a justice in pur
suance of the warrant, (b)

It seems to be clearly agreed by all the books that an officer 
making fresh pursuit after a prisoner, who has escaped through his 
negligence, may retake him at any time afterwards, whether he find 
him in the same, or a different county : and it is said generally in 
some books, that an officer, who has negligently suffered a prisoner 
to escape, may retake him, wherever he finds him, without men
tioning any fresh pursuit ; and, indeed, since the liberty gained by 
the prisoner is wholly owing to his own wrong, there seems to be 
no reason why he should have any manner of advantage from it. (c) 
If the officer pursue a prisoner, who files from him, so closely as 
to retake him without losing sight of him, the law regards the pri
soner as being so much in his power all the time as not to adjudge 
such flight to amount to an escape : but if the officer once lose

(x) 2 Hawk. P. C. c. 19. s. 28.
Gy) Rex v. Etili and Dod, Old Bailey, 

Jan. 1694, I Burn. Just. Escape, III. 
p. 930. (24th ed.)

(z) Rex v. Rich, Old Bailey, Jan. 
1694, MS. Bayley, J.

(a) 2 Hawk. P. C. c. 19. s. 29. and 
Rex v. Fell, 1 Lord Rayra. 421. 2
Salk. 272. Hawkins says, “ But if the

“ gaoler who suffers an escape have an 
“ estate for life or years in the office, 
“ I do not find it agreed how far he in 
“ reversion is liable to be punished.”

(b) 2 tlawk. P. c. c. 19. s. 12. c. 13.
s. 9. Halt. c. 169. 1 Burn. Just.
Escape.

(c) 2 Hawk. P. C. c. 19. s. 12,
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sight of the prisoner, it seems to be the better opinion that he will 
°e guilty of a negligent escape, though he should retake him im
mediately afterwards, (d) And if lie has been fined for the offence, 
it is clear that he will not avoid the judgment of his fine by re
taking the prisoner, (e) And it is also clear that he cannot excuse 
himself by killing a prisoner in the pursuit, though he could not 
possibly retake him ; but must, in such case, be content to submit 
to such fine as his negligence shall appear to deserve. (/)

The proceedings against persons charged with having suffered Proceedings 
escapes must in general be by presentment or indictment, or they by present- 
may be by information. O) orjn"

imt where persons present m a court of record are committed to by a more 
prison by such court, the keeper of the gaol, as he is bound to have summary 
them always ready to produce when called for, if he fail to pro- comse‘ 
duce them, will be adjudged guilty of an escape, without further 
inquiry ; unless he have some reasonable matter to allege in his 
excuse ; as that the prison was set en fire, or broken open by ene
mies, &c. for he will be concluded by the record of the commit
ment from denying that the prisoners were in his custody. (A)
And some have hidden, (i) that if a gaoler say nothing in excuse of 
such an escape, it shall be adjudged voluntary : but it seems diffi 
cult to maintain that where it stands indifferent whether an escape 
be negligent or voluntary, it ought to be adjudged a crime of so 
ngh a nature, without a previous trial, (/r) With respect to other 
prisoners not committed in such manner, but in the custody of a 
gaoler or other person by any other means whatsoever, it seems to 
be agreed that the person who had them in custody is in no case 
punishable for an escape, until it be presented. (1) But it is laid 
down as a rule that though, where an escape is fineable, the pre
sentment of it is traversable ; yet that where the offence is amer- 
ciable only, there the presentment is of itself conclusive ; such 
amerciaments being reckoned amongst those minima de quibus non
cJ:lrat lex •(m) and this distinction is said to be well warranted by 
the old books, (n)

It should be observed that it is laid down in the books that a 
person who has suffered another to escape cannot be arraigned for 
Such escape as lor felony, until the principal be attainted ; on the 
ground that he is only punishable in this degree as an accessory 
to the felony, and that the general rule is, that no accessory ought 
to be tried until the principal be attainted ; (o) but that he may be

(f) staundf. P. C. 33. 1 Hale 602.
1 Hawk. P. C. c. 19. s. 6, 13.

(e) 2 Hawk. P. C. c. 19. s. 12,13. 
(/) Staundf. P. C. 33. 1 Hawk. P.

L- c. 28. s. 11,12. 2 Hawk. P. C. c. 
l9- s. 6, is.

(s) Hex y.the Gaoler of Shrewsbury, 
y 1' ' 532. where the court refused to 

Prant an attachment against the gaoler 
°r ,a voluntary escape of one in exe- 

,,°n lor obstructing an excise officer 
i ''j execution of his office, but or- 
ct,r i . bhn to shew cause why there 

Hot he an information.
(«) 2 Hawk. P. C, c. 19. s. 15.

(t) Staundf. P. C. 34. 1 Hale 599.
603.

(k) 2 Hawk. P. C. c. 19. s. 15.
(l) Id. ibid. s. 16.
(m) Staundf. P. C. c. 32. p, 36.
(») 2 Hawk. P. C. c. 19. s. 21. and 

see post, 376. as to escapes fineable or 
amerciable.

(«) See ante, 36. et seq. By the 1 
Ann. st. 2. c. 9. an accessory may be 
tried where the principal offender has 
been convicted, tyc. though not at
tainted. Ante, p. 38. In the Cro. Cire. 
Ass. 338 is an indictment as for a mis
demeanor against a gaoler, for wilfully
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indicted and tried for a misprision before any attainder of the prin
cipal offender ; for, whether such offender were guilty or innocent, 
it was a high contempt to suffer him to escape. If, however, the 
commitment were for high treason, and the person committed ac
tually guilty of it, it is said that the escape is immediately punish
able as high treason also, whether the party escaping be ever con
victed of such crime or not ; and the reason given is, that there 
are no accessories in high treason, (o)

Of the indict- Every indictment for an escape, whether negligent or volun-
cscape.01 an tary, must expressly shew that the party was actually in the de

fendant’s custody for some crime, or upon some commitment upon 
suspicion ; (p) and judgment was arrested upon an indictment 
which stated that the prisoner was in the defendant’s custody, 
and charged with a certain crime, but did not state that he was 
committed for that crime ; for a person in custody may be charged 
with a crime, and yet not be in custody by reason of such charge, (q) 
But where a person was committed to the custody of a constable 
by a watchman, as a loose and disorderly woman and a street
walker, it was holden, upon an indictment against the constable 
for discharging her, that by an allegation of his being charged 
with her, “so being such loose, &c.” it was sufficiently averred 
that he was charged with her “ as such loose, &c. and it was also
holden not to be necessary to aver that the defendant knew the 
woman to be a street-walker, (r) And every indictment should 
also shew that the prisoner went at large : (s) and also the time 
when the offence was committed for which the party was in cus
tody ; not only that it may appear that it was prior to the escape, 
but also that it was subsequent to the last general pardon, (t) If 
the indictment be for a voluntary escape, it must allege that the 
defendant feloniously and voluntarily permitted the prisoner to go 
at large ; (u) and must also shew the species of crime for which the 
party was imprisoned ; for it will not be sufficient to say, in ge
neral, that he was in custody for felony, 81c. (to) But it is ques
tionable whether such certainty, as to the nature of the crime, be 
necessary in an indictment for a negligent escape ; as it is not in 
such case material whether the person who escaped were guilty 
or not. (x)

Of the trial. By the statute Westminster 1. c. 3. the proceedings and trial
for the offence of an escape were to be had before the justices in 
eyre : but it was adjudged that the jurisdiction of the Court of 
King’s Bench was not restrained by that statute, that court being
permitting a prisoner to escape who 
was under sentence of imprisonment 
for the term of six months, after a con- 
viclion of grand larceny : but it seems 
that it ought to have been laid as a 
felony. See 2 Starine, Crini. Plead. 
600. note (6) referring to Rex v. Bur- 
ridge, 3 P. Wms. 497.

(0) 2 Hawk. P. C. c. 19. s. 26.
(p) Id. ibid. s. 14.
(?) Rex v. Fell, 1 Lord. Raym. 424. 

2 Salk. 272.
(»•) Rex v. Bootie, 2 Burr. 864.; and 

see as the sufficiency of such aver

ments, Rex v. Boyall, 2 Burr. 832.
(s) 2 Hawk. P. C. c. 19. s. 14., where 

it is said that this is most properly ex
pressed by the words exivit ad largum.

(t) 2 Hawk. P. C. c. 19. s. 14. But 
upon an indictment for an escape the 
court will not intend a pardon ; it must 
be shewn by the defendant, by way of 
excuse. Rex v. Fell, 1 Lord Raym. 
424.

(u) Felonicè et voluntarie A. B. ad 
largum ire permisit.

(w) 2 Hawk. P. C. c. 19. s. 14.
(.v) Id. ibitf.
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itself the highest court of eyre. (3/) The 31 Edvv. 3. c. 14. enacts 
that the escape of thieves and felons, and the chattels of felons, 
&c. from thenceforth to be judged before any of the King’s justices, 
shall be levied from time to time, &c. by which it seems to be 
implied that other justices, as well as those in eyre, may take cog
nizance of escapes : and it is certain that justices of gaol delivery 
may punish justices of peace for a negligent escape, in admitting 
persons to bail who are not bailable.(2) The 1 Rich- 3. c. 3. en
acts that justices of peace shall have authority to enquire in their 
sessions of all manner of escapes of every person arrested ant. 
imprisoned for felony.

The enactment of the 4 Geo. 4. c. 64 s. 44., as to the evidence 
by the certificate of the clerk of assize, or clerk of the court in 
which the offender was convicted, has been already mentioned. (/)

In considering of the punishment for this offence, it will be 
necessary again to attend to the distinction between a voluntary 
and negligent escape.

It seems to be generally agreed that a voluntary escape amounts 
to the same kind of crime as the offence of which the party was 
guilty, and for which he was in custody ; whether the person 
escaping were actually committed to some gaol, or under an arrest 
only, and not committed ; and whether he were attainted, or only 
accused of such crime, and neither indicted nor appealed, (a) But 
the voluntary escape of a felon will be within the benefit of clergy, 
though the felony for which the party was in custody be ousted. (A) 
An escape suffered by one who wrongfully takes upon him the 
keeping of a gaol seems to be punishable in the same manner as 
if he were rightfully entitled to the custody ; for the crime is in 
both cases of the same ill consequence to the public.(c) But no 
one is punishable in this degree for a voluntary escape but the 
person who is actually guilty of it : therefore, the principal gaoler 
is only fineable for a voluntary escape suffered by his deputy, (d) 
One voluntary escape is said to amount to a forfeiture of a gaoler’s 
office, (e)

No escape will amount to a capital offence unless the cause for 
which the party was committed were actually such at the time of 
the escape : its becoming a capital offence afterwards, as by the 
death of a party wounded at the time of the escape, but not then 
dead, will not be sufficient//)

Whenever a person is found guilty upon an indictment or pre
sentment of a negligent escape of a criminal actually in his cus
tody, he ought to be condemned in a certain sum, to be paid to

(y) Staundf. P. C. c. 32. p. 35. Eo 
Que le banlce le roy est un eire, plus 
haut que un eire, car si le eire sea in 
un county, et le banke le roy veigne la, 
te eire cessera.

(4 2 Hawk. P. C. c. 19. s. 19. ante, 
371.

(0 Ante, 368.
. («) 2 Hawk, P. C. c. 19. s. 22. And 
*118 said to be no excuse of such escape 
that the prisoner had been acquitted

on an indictment of death, and only 
committed till the year and day should 
be passed, to give the widow or heir 
an opportunity of bringing their ap
peal. Id. ibid.

(b) 1 Hale 599.
(c) 2 Hawk. P. C. c. 19. s. 23.
(d) Bex v. Fell, 1 Lord Raym, 424. 

2 Salk. 272. 1 Hale 597, 598.
(e) 2 Hawk. P. C. c. 19. s. 30.
(/) 2 Hawk. P. C. c. 19. s. 25.
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the King as a fne.(g) And it seems that by the common law the 
penalty for suffering the negligent escape of a person attainted 
was of course a hundred pounds, and for suffering such escape of 
a person indicted, and not attainted, five pounds ; and that if the 
person escaping were neither attainted nor indicted, it was left to 
the discretion of the court to assess such a reasonable forfeiture 
as should seem proper. And it seems also, that if the party had 
escaped twice, these penalties were of course to be doubled : but 
that the forfeiture was no greater for suffering a prisoner to escape 
who had been committed on two several accusations, than if he 
had been committed but on one. (A) It is the better opinion that 
one negligent escape will not amount to a forfeiture of a gaoler’s 
office ; yet if a gaoler suffer many negligent escapes, it "is said 
that he puts it in the power of the court to oust him of his office 
at discretion. (*)

Some regulations by statutes respecting the punishment of neg
ligent escapes should also be noticed.

The 5 Ed. 3. c. 8. recites, that persons indicted of felonies had 
removed the indictments before the King, and there yielded them
selves, and had been incontinently let to bail by the marshals of 
the King’s Bench ; and enacts, that such persons shall be safely 
and surely kept in prison : and (after providing for the manner of 
such confinement, &c.) further enacts, that if any such prisoner 
be found wandering out of prison by bail or without bail, the mar
shal being found guilty, shall have a year’s imprisonment, and be 
ransomed at the King’s will.

1 he statute 56 Geo. 3. c. 63., which was passed for regulating 
the general Penitentiary for convicts at Millbanlt, enacts that if 
any person having custody of any convict, or being employed by 
the person having such custody, in the manner mentioned in the 
act, shall negligently permit any such convict to escape ; such 
person so permitting shall be guilty of a misdemeanor; and'beino- 
lawfully convicted shall be liable to fine or imprisonment or to 
both, at the discretion of the court. (Æ)

It has been holden that a negligent escape may be pardoned by 
the King before it happens, but that a voluntary one cannot be so 
pardoned. (I) Upon an indictment for an escape the court will not 
intend a pardon ; but it must be shewn by the defendant by way 
of excuse, (m) }

(g) 2 Hawk. P. C. c. Ì9. s. 31., where 
the author says, “it seems most pro
perly to be called a fine. But this 
“does not clearly appear from the old 
“ books ; for in some of them it seems 
“ to he taken as a fine, in others as an 
“amerciament ; and in others it is 
‘‘ spoken of generally as the imposition 
“ of a certain sum, and without any

1 mention of cither fine or amercia- 
“ ment.”

(h) 2 Hawk. P. C. c. 19. s. 33.
(i) Id. ibid. s. 30.

(!c) 56 Geo. 3. c. 63. s. 44. And by 
s. 45. in any prosecution against any 
person concerned in the escape, &c. 
or aiding, &c. a copy properly attested 
of the order of commitment to the 
Penitentiary is made evidence that the 
person in question was so ordered to 
confinement, after proof that such per
son is the same that was delivered with 
the order.

(!) 2 Hawk. P. C. c. 19. s. 32. and 
more fully Id. c. 37. s. 28.

(m) Rex v. Fell, 1 Lord Raym. 424.
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SECT. II.

Of Escapes suffered by Private Persons.

1 he law with respect to escapes suffered by private persons is in 
general the same as in relation to those suffered by officers : it 
will be sufficient, therefore, to mention shortly the circumstances 
under which it is considered that a private person may be guilty 
°f an escape, and the punishment to which he will be liable.

It seems to be a good general rule, that wherever any person 
las another lawfully in his custody, whether upon an arrest made 
>' himself or another, he is guilty of an escape if he suffer him to 

go at large before he has discharged himself, by delivering him 
«ver to some other who by law ought to have the custody of him.

, lf a private person arrest another for suspicion of felony, and 
eliver him into the custody of another private person, who re

ceives him and suffers him to go at large, it is said that both of 
,lCm are guilty of an escape ; the first, because he should not 
uive parted with him till he had delivered him into the hands of 

tl officer ; the latter, because, having charged himself with
L custody of a prisoner, he ought, at his peril, to have taken 

care of him.(re)
But where a private person, having made an arrest for suspicion 

°t felony, delivers over his prisoner to the proper officer, as the 
sheriff or his bailiff, or a constable, from whose custody the pri
soner escapes, lie will not be chargeable. He cannot, however, 
exclut himself from the escape by alleging that he delivered the 
prisoner over to an officer, without shewing to whom, in particu- 
m, by name, he so delivered him, that the court may certainly 
mow who is answerable, (o)

. an escape suffered by a private person were voluntary, he is 
Punishable as an officer would be for the same offence ; ( p) and if 

Were negligent, he is punishable by fine and imprisonment, at 
He discretion of the court, (y)

In what cases 
a private per
son will be 
guilty of an 
escape.

Punishment of 
private per
sons for es
capes.

r, f 8 Hawk. P. C. c. 20. s. 1,2. 1
Ha|e. 595. Sum. 112.
IT W 2 Hawk. P. C. c. 20. s. 3, 4. 1

«<Ue 594, 595. Staund. P. C. 34. Sum. 
if n’ * 14‘ Hawkins, id. s. 4. says, that 
j,.. ° officer will receive such prisoner 
safn t s cust°dy, it seems to be the 
tod St cto Oliver him into the cus- 
W| - 11 the township where the person 
th-n ar/ested him lives, or perhaps of 

" ’ere the arrest was made, which

shall be bound to keep him till the 
next gaol delivery : but he says, “ If 
“ such township refuse also to receive 
“him, I do not see how the person who 
“ made the arrest can discharge himself 
“ of him before the next gaol delivery ; 
“ unless he can in the mean time pro
's cure him to be bailed.”

(p) Ante, 375.
(q) 2 Hawk. P. C. c. 20. s. 6.
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CHAPTER THE THIRTY-THIRD.

OF prison-breaking by the party confined.

Where a party effects his own escape by force, the offence is 
usually called prison-breaking ; and such breach of prison, or even 
the conspiring to break it, was felony at the common law, for 
whatever cause, criminal or civil, the party was lawfully imprison
ed ; (a) and whether he were actually within the walls of a prison, 
or only in the stocks, or in the custody of any person who had 
lawfully arrested him. (b) But the severity of the common law is 
mitigated by the statute Se frangentibus prisonam, 1 Ed. 2. stat.2., 
which enacts, “ That none, from henceforth, that breaketh prison, 
“ shall have judgment of life or member for breaking of prison 
" only; except the cause for which he was taken and imprisoned 
“ did require such a judgment, if he had been convict thereupon, 
“ according to the law and custom of the realm.” Thus, though 
to break prison and escape, when lawfully committed for any 
treason or felony, remains still felony as at common law ; to 
break prison when lawfully confined upon any other inferior charge, 
is punishable only as a high misdemeanor, by fine and imprison
ment. (c)

It will be proper to consider some of the points which have 
been holden in the construction of this statute.

Any place whatsoever wherein a person, under a lawful arrest for 
a supposed crime, is restrained of his liberty, whether in the 
stocks, or the street, or in the common gaol, or the house of a 
constable or private person, or the prison of the ordinary, is pro
perly a prison within the meaning of the statute ; for imprison
ment is nothing else but a restraint of liberty, (d) The statute, 
therefore, extends as well to a prison in law as to a prison in 
deed.(e)

With respect to the regularity of the imprisonment, it is clear 
that if a person be taken upon a capias, awarded on an indictment 
or appeal against him for a supposed treason or felony, he is 
within the statute if he break the prison, whether any such crime 
were or were not committed by him or any other person : for there 
is an accusation against him on record, which makes his commit
ment lawful, however he may be innocent, or the prosecution 
groundless. And if an innocent person be committed by a lawful

(а) 4 Blac. Cora. 129. 1 Hale 607. (c) 4 Blac. Cora. 130.
Bract. 1. 3. c. 9. 3 lust. 588. (d ) 2 Hawk. P. C. c. 18. s. 4.

(б) 2 Hawk. P. C. c. 18. s. 1. (e) 2 Inst. 589.
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mittimus, on such a suspicion of felony, actually done by some 
other, as will justify his imprisonment, though he be neither in
dicted nor appealed, he is within the statute if he break the prison ; 
tor he was legally in custody, and ought to have submitted to it 
until he had been discharged by due course of law. {f)

But if no felony at all were done, and the party be neither in
dicted nor appealed, no mittimus for such a supposed crime will 
}nake him guilty within the statute, by breaking the prison ; his 
imprisonment being unjustifiable. And though a felony were done, 
yet, if there were no just cause of suspicion either to arrest or 
commit the party, his breaking the prison will not be felony if the 
mittimus be not in such form as the law requires ; because the 
awfulness of his imprisonment in such case depends wholly on 
he mittimus : but, if the party were taken up for such strong 

causes of suspicion as will be a good justification of his arrest and 
commitment, it seems that it will be felony in him to break the 
pi is on, though he happen to have been committed by an informal 
Warrant, (g)

The next enquiry will be as to the nature of the crime for which Of the nature 
ihe party must be imprisoned, in order to make his breaking the of the crime 
Prison felony within the meaning of the statute. It is clear that party is1m-C 
he offence for which the party was imprisoned must be a capital prisoned, 

mie at the time of his breaking the prison, and not become such 
Jy matter subsequent, (/t) Though an offender breaking prison, 

mie it is uncertain whether his offence will become capital, is 
ighly punishable for his contempt, by fine and imprisonment. (*')

. it it is not material whether the offence for which the party was 
imprisoned were capital at the time of the passing of the statute, 
or were made so by subsequent statutes ; for, since all breaches of 
Prison were felonies by the common law, which is restrained by 

re statute only in respect of imprisonment for offences not capital, 
f ®n an offence becomes capital, it is as much out of the benefit 

the statute as if it had always been so. (fc) 
i ^ the crime for which the party is arrested, and with which he 

charged in the mittimus, do not require judgment of life or 
ember, and the offence be not in fact greater than the mittimus 

Opposes it to be, it is clear, from the express words of the sta- 
}lte3 that his breaking the prison will not amount to felony. (/)

11(1 though the offence for which the party is committed be sup- 
i °sed in the mittimus to be of such a nature as requires a capital 
a "puent; yet if, in the event, it be found to be of an inferior nature,
‘ Oil not to require such a judgment, it seems difficult to maintain 
f .at the breaking of the prison on a commitment for it can be 
« J°oy i as the words of the statute are, “ except the cause for 
Ami k was taken and imprisoned require such a judgment.” (pi) 
co! °n tkc other hand, if the offence which was the cause of the 

ointment be in truth of such a nature as requires a capital

2 \(1 2 Hawk. P. c. c. 18. s. 5, fi 
6ll 1-090. Sum. 109. 1 Hule 610

c. \SJ 2 Hawk. P. C. c. 18. s. 7, 15 
Sum i/J3- ct seflu- 2 Inst. 590, 591 

‘“•109. 1 Hale 610, 611.

(h) Ante, 371.
(il 2 Hawk. P. C. c. 18. s. V4. 
(&) 2 Hawk. P. C. c. 18. s. 13.
(l) See the statute, ante, 378.
(m) Ante, ibid.
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Of the nature 
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judgment, but be supposed in the mittimus to be of an inferior 
degree, it may probably be argued that the breaking of the prison 
by the party is felony within the meaning of the statute ; for the 
fact for which he was arrested and committed does, in truth, re
quire judgment of life, though the nature of it be mistaken in the 
mittimus, (n) It is not material whether the party who breaks his 
prison were under an accusation only, or actually attainted of the 
crime charged against him ; for persons attainted, breaking pri
son, are as much within the exception of the statute as any 
others, (o)

A person committed for high treason becomes guilty of felony 
only, and not of high treason, by breaking the prison and escaping 
singly, without letting out any other prisoner : but if other per
sons, committed also for high treason, escape together with him, 
and his intention in breaking the prison were to favour their es
cape as well as his own, he seems to be guilty of high treason in 
respect of their escape, because there are no accessaries in high 
treason ; and such assistance given to persons committed for 
felony will make him who gives it an accessary to the felony, 
and by the same reason a principal in the case of high 
treason.( p)

The breach of the prison within the meaning of the statute 
must be an actual breaking, and not such force and violence only 
as may be implied by construction of law : therefore, if the party 
go out of a prison without any obstruction, the prison doors 
being open through the consent or negligence of the gaoler, or if he 
otherwise escape, without using any kind of force or violence, it 
is said that he is guilty of a misdemeanor only, (q) But the 
breaking need not be intentional ; as where a prisoner made his 
escape from a House of Correction, by tying two ladders together, 
and placing them against the wall of the yard, but in getting over 
threw down some bricks which were placed loose at the top, (so 
as to give way upon being laid hold of), the Judges were unani
mously of opinion that this was a prison-breach, (s) And such 
breaking must be either by the prisoner himself, or by others 
through his procurement, or at least with his privity ; for if the 
prison be broken by others without his procurement or con
sent, and he escape through the breach so made, it seems to be 
the better opinion that he cannot be indicted for the breaking, but 
only for the escape, (r) And the breaking must not be from the

(n) 2 Hawk. P. C. r. 18. s. 15. It 
should be observed, however, that 
Hawkins, after giving his reasons for 
these conclusions, says, that no express 
resolution of the pointsappearing, and 
the authors who have expounded the 
statute, (see 2 Inst. 590, 591. Sum. 
109, 110. 1 Hale 609.) seeming rather 
to incline to a different opinion, he 
shall leave these matters to the judg
ment of the reader.

(o) Staundf. P. C. 32. 2 Hawk. P. C. 
c. 18. s. 16.

(p) 2 Hawk. P. C. o.‘ 18. s. 17. 
Benstead’s case, Cro. Car. 583. li

merick’s case, Kel. 77.
(ç) 1 Hale 611. 2 Inst. 590. Jnle,

369,378.
(z) Rex v. Hasweli, East. T. 1821 • 

Buss, and By. 458. Richardson, J- 
thought, that if this had been an es
cape only, it would not have been 
felony. See ante, 368. 378.

(r) 2 Hawk. P. C. c. 18. s. 10. Pull- 
dé Pac. 1476. PI. 2. where it is said, 
that if a stranger breaks the prison, in 
order to help a prisoner committed 
for felony to escape, who does escape 
accordingly, this is felony ; not only 
in the stranger that broke the prison,
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necessity of an inevitable accident happening, without the con- 
nvanee or fault of the prisoner; as if the prison should be set on 

e by accident, and he should break it open to save his life, f.s)
thJp%ner°escIp^M^ of prison will amount to felony, unless gcapeofthe

P^rty may be arraigned for prison-breaking before he is con- Of the pro- 
Ta?0. ot 5 ie c.rlme f°r which he was imprisoned^ (the proceeding ceedings. 
y en]" in this respect from cases of escape or rescue,) on the 
gi ownd that it is not material whether he be guilty of such crime 
°r ,]0*’ anc^ that lie is punishable as a principal offender in respect 
]. the breach of prison itself, (u) But if the party has been in- 
! lcted and acquitted of the felony for which he was committed, he 
is not to be indicted afterwards for the breach of prison ; for 
dough, while the principal felony was untried, it was indifferent 

lether he were guilty of it or not, or rather the breach of prison 
■ as a presumption of the guilt of the principal offence, yet, upon 
s emg clear that he was not guilty of the felony, he is in law as 
person never committed for felony ; and so his breach of prison 

Is no felony, (to) r

a s sa-
Cl til his case m such manner that it may appear that he was law- 
11 y.la prison, and for such a crime as requires judgment of life or 

(c ember : and it is not sufficient to say in general “ that he felo- 
y Broke prison ; (ar) as there must be an actual breaking 

to constitute the offence, (y) So it is held in all the books to be 
necessary that such breaking be stated in the indictment, (z)

By the 4 Geo. 4. c. 64. s. 44. the certificate of the clerk of assize, Evidence 
°i other clerk of the court in which the offender was convicted, 
together with due proof of the identity of the person, is made 
evidence of the nature and fact of the conviction; and of the spe-
ies and period of confinement to which such person was sen

tenced. (ni)

s;r Arsss—
it "i'eC i°i Perony, (a) and will of course be punishable as such : but 
j .s ton Id be observed, that it is a felony within clergy, though the 
t mcipal felony for which the party was committed were ousted of 

tergy, as in case of robbery or murder, (b) And in this it differs 
°m the offence of a voluntary escape, which is punishable in the 

v‘]u; degree as the offence for which the party suffered to escape 
s ln custody, (c) Where the prison-breaking is by a party law-

hy* "dso hi the prisoner that escapes 
Sent'iC;iUS °* th'S breach, as he con- 
tiiL-;S 1,1 the breach of the prison by 

lng advantage of it. 
lOg * Hale Gil. 2 Inst. 590. Suram.

Hawk. P. C. c. IS. s. 12.
' Hale 611. g

Wrj 1 Bale 612. where the learned 
he SOjS.ays’ that if the party should 
Son „ uuhcted for the breach of pri- 

’ 11(1 then be acquitted of the

principal felony, he may plead that 
acquittal of the principal felony, hi 
bar to the indictment for the breach 
of prison.

(ri 2 Hawk. P. C. c. 18. s. 20.
(y) Ante, 380.
(k) Rex v. Burridge, 3P. Wras.483. 

Staundf. 31. a. 2 Inst. 589, et sen.
(m) Ante, 369.
(a) Ante, 378.
(b) 1 Hale 612.
(c) Ante, 375.
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fully confined upon any inferior charge, it is punishable as a high 
misprision, by fine and imprisonment, (d)

As prison-breach is a common law felony, if the person breaking 
prison is a convicted felon, it is punishable as such. The pris on ei 
was found guilty upon an indictment which charged, that he had 
been tried and convicted of horse-stealing, and sentenced to sunei 
death ; and that his Majesty extended his mercy to him, on condi- 
tion of being imprisoned and kept to hard labour, in the House o 
Correction at Brixton-hill, for two years : that he was committed 
to, and lodged and confined in the said House of Correction ; anti 
that he being so convicted and committed, before the expiration 
of the two years, viz. on the 4th December, 1820, at, &c. with 
force and arms did wilfully and feloniously break the said House oi 
Correction, and make his escape from and out of it, and go at 
large, contrary to the statute, &c. and against the peace, &c. I he 
Judges, upon a case reserved, were unanimously of opinion, that 
this was punishable as a common law felony by imprisonment not 
exceeding a year, to begin from the passing of the sentence ;. and 
that, if thought right, the prisoner might be whipped three times 
in addition to the imprisonment, (e)

The statute 59 Geo. 3. c. 11.,being an act for the better regula
tion of the general penitentiary at Millbank, enacts, that any con
vict ordered to be confined in the said penitentiary, who shall at 
any time during the term of such confinement break prison, oi 
escape from the place of confinement, or in the conveyance 
to such place of confinement, or from the person or per
sons having such convict in lawful custody, shall be punished by 
an addition, not exceeding three years, to the term for which such 
convict at the time of the breach of prison or escape was subjec 
to be confined ; and if such convict so punished by such addition 
to the term of confinement shall afterwards be convicted or a 
second escape or breach of prison, then that such convict shall be 
adjudged guilty of felony, without benefit of clergy. And it fur
ther enacts, that if any convict, who shall be ordered to be confined 
in the said penitentiary, shall at any time during the term of such 
confinement attempt to break prison, or escape from the place of 
his or her confinement, or shall forcibly break out of his or her cell, 
or shall make any breach therein with intent to escape tnereli om, 
such offender, being convicted thereof, shall be punished by an^ac - 
dition, not exceeding six calendar months, to the term for whic i 
he or she at the time of committing any such offence was subjec
to be confined. , , ^ , rr

Before this Chapter is concluded it should he observed, that, by 
statutes which relate only to particular crimes, the offence of pri
son-breaking is, in certain cases, made the subject of special enac - 
ment, and, in some instances, of capital punishment ; and will e 
mentioned in the course of the Work, in the order in which the 
crimes are treated of to which those statutes relate.

(d) 2 Hawk. P. C. e. 18. s. 21. alluded to as applicable to this case.
(e) Rex v. Haswell, East. T. 1821. That statute, however, (except s. W 

Buss, and By. 458. It does not ap- has been repealed by 4 Geo. 4. c. b*. 
pear that the 31 Geo. 3. c. 46. was
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CHAPTER THE THIRTY-FOURTH.

OF RESCUE ; AND OF ACTIVELY AIDING IN AN ESCAPE, OR 

IN AN ATTEMPT TO ESCAPE.

Rescue, or the offence of forcibly and knowingly freeing another 
irom arrest or imprisonment, is, in most instances, of the same 
pâture as the offence of prison-breaking, which has been treated of 
m the preceding Chapter.

Hies it is laid down, that whatever is such a prison that the 
party himself would, by the common law, be guilty of felony in 
leaking from it, in every such case a stranger would be guilty of 

as high a crime at least in rescuing him from it. But though, upon 
ae principle that wherever the arrest of a felon is lawful the rescue 

°i him is a felony, it will not be material whether the party ar- 
1 ested for felony, or suspicion of felony, be in the custody of a 
private person, or of an officer ; yet, if he be in the custody of a 
private person, it seems that the rescuer should be shewn to have 
knowledge of the party being under arrest for felony.(a) In cases 
Xv 1(-‘re the imprisonment is so far groundless or irregular, or for 
®neh a cause, or the breaking of it is occasioned by such a neces- 
.!v’ &c. that the party himself breaking the prison, is, either by 
ne common law, or by the statute 1 Edw. 2. st. 2. Be frangentibus 

¥>isonam, saved from the penalty of a capital offender ; a stranger 
no rescues him from such an imprisonment is, in like manner, 

also excused, (b)
R has been stated in the preceding Chapter, that, where a person 

c°nimitted for high treason breaks the prison and escapes, letting 
®nt other persons, committed also for high treason, he seems to be 
g'nlty of high treason, in case his intention in breaking the prison 
0 Cre to favour the escape of such other persons as well as his 
]T).,n : (c) and it is clear that a stranger who rescues a person com- 

1 for, and guilty of, high treason, knowing him to be so 
]l( I'j'fottr'd, is, in all cases, guilty of high treason.(d) It has been 
p *en also, that he will be thus guilty whether he knew that the 
helty rescued were committed for high treason or not : and that 

would, in like manner, be guilty of felony by rescuing a
1 Hale 606. 

• seq.

(c) Ante, 380.
2 (d) 2 Hawk. P. C. c. 21. s.

Ante, Staundf. P. C. 11, 82. Sum. 109. 
Hale 237.
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A rescuer may 
be guilty of 
high treason.
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felon, though he knew not that the party was imprisoned for 
felony, (e)

As the party himself seems not to be guilty of felony by break
ing the prison, unless he actually go out of it; (/) so the breaking 
of a prison by a stranger, in order to free the prisoners who are in 
it, is said not to be felony, unless some prisoner actually by that 
means get out of prison. \g)

The sheriff ’s return of a rescue is not of itself sufficient to put 
the party to answer for it as a felony, without indictment or pre
sentment. {h) And it is the better opinion that he who rescues 
one imprisoned for felony cannot be arraigned for such offence as 
a felony, until the principal offender be first attainted ; unless the 
person rescued were imprisoned, for high treason, in which case 
the rescuer may be immediately arraigned ; all being principals in 
high treason. But it is said that he may be immediately pro
ceeded against for a misprision only if the king please : (i) and if 
the principal be discharged, or found guilty only of an offence not 
capital, such as petit larceny, &c. though the rescuer cannot be 
charged with felony, yet he may be fined and imprisoned for a 
misdemeanor, (Z)

The indictment for a rescue, like that for an escape, (Z) or for 
breaking prison, (m) must specially set forth the nature and cause 
of the imprisonment, and the special circumstances of the fact in 
question, (ri) And the word rescussit, or something equivalent to 
it, must be used to shew that it was forcible and against the will 
of the officer who had the prisoner in his custody, (o)

The rescue of one apprehended for treason is itself treason : and 
the party rescuing one in custody for felony, or suspicion of 
felony, will, as we have seen, be guilty of a crime of the same 
kind ; though not in all cases punishable in the same degree ; for 
the rescuer will be entitled to his clergy, though the crime of the 
prisoner rescued were not within clergy, (p) Accordingly, in a 
late case it was held, that rescuing a person under commitment 
for burglary was not a transportable offence, but was punishable

(e) Rex v. Benstead, Cro. Car. 583. the Chief Justice of the CommonPleas, 
where it is said that it was resolved by (that place being at the time vacant,) 
ten of the Judges, (on a special com- in Limerick’s case, Kel. 77. 
mission,) seriatim, that the breaking (f) Ante, 381. 
of a prison where traitors are in dur- (g) 2 Hawk. P. C. c. 18. s. 12. ; c. 21- 
ance, and causing them to escape, was s. 3. 
treason, although the parties did not (h) 1 Hale 606.
know that there were any traitors (i) 2 Hawk. P. C. c. 21. s. 8.
there : and that, in like manner, to (k) 1 Hale, 598, 599.
break a prison whereby felons escape, (?) Ante, 37 4. 
is felony, without knowledge of their (m) Ante, 381. 
being imprisoned for such offence. (ri) 2 Hawk. P. C. c. 21. s. 5. In Rex 
And see 1 Hale 606. But Hawkins, u.Westhury, 8 Mod. 357. itwashoklen, 
(P. C. c. 21. s. 7.) says, that this opi- that an indictment for a rescue of 
nion is not proved by the authority of goods levied must set forth the fieri 
the case, (l Hen. 6. 5.) on which it facias at large ; and that setting forth 
seems to be grounded. It should be quod cum virtute brevis %c. de fieri fa- 
mentioned, however, that Benstead’s das, and a warrant thereon he, levied, 
case is spoken of in Rex v. Burridge, &c. and that the defendant rescued 
3 P. Wins. 468. as having been cited them, is not sufficient, 
and allowed to be law at an assembly (o) Rex v. Burridge, 3 P. Wins. 483- 
of all the Judges of England, except (p) 1 Hale 607.
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o«ly as a felony, within clergy, at common law. (a) Subsequently,
However, to this decision the statute 1 and 2 Geo. 4. c. 88. s. 1. i and 2 Geo. 4. 
Has enacted, “ that if any person shall rescue, or aid and assist in c- 88-s- H 
<( rescuing, from the lawful custody of any constable, officer, head- 
t( borough, or other person whomsoever, any person charged with 
tc or suspected of, or committed for any felony, or on suspicion 
C( thereof, then, if the person or persons so offending shall be eon- 
£( rioted of felony, and be entitled to the benefit of clergy, and be 
(e liable to be imprisoned for any term not exceeding one year, it 

shall be lawful lor the court, by or before whom any such person 
(( °r persons shall be convicted, to order and direct, in case it shall 
(c think fit, that such person or persons, instead of being so fined 
f; an<t imprisoned as aforesaid, shall be transported beyond the seas 
(( |'or seven years, or be imprisoned only, or be imprisoned and 
<£ hept to hard labour in the common gaol, house of correction, or 

penitentiary house, for any term not less than one, and not ex
ceeding three years.” (b)
Where the party rescued was in custody for a misdemeanor 

®n y> the rescuer will be punishable as for a misdemeanor ; for, as 
those who break prison are punishable for a high misprision, by 
fine and imprisonment, in those cases wherein they are saved from 
judgment of death by the statute 1 Edw. 2. stat. 2. De frangentibus 
pi isonam ; so also are those who rescue such prisoners, in the like 
cases, punishable in the same manner, {q)

1 he rescue of a prisoner, in any of the superior courts, committed 
y the justices, is a great misprision ; for which the party, and the 

prisoner, (if assenting,) will be liable to be punished by imprison
ment for life, forfeiture of lands for life, and forfeiture of goods and 
chattels ; though no stroke or blow were given, (r)

The aiding and assisting a prisoner to escape out of prison, by Of aiding a 
Whatever means it may be effected, is an offence of a mischievous prisonerto 
nature, and an obstruction to the course of justice : and the assist- escape- 
% a felon in making an actual escape, is an offence of the degree 

0 felony, (s) In a case which underwent elaborate discussion, the 
court of King’s Bench held, that where a person assisted a prisoner 
' do had been convicted of felony within clergy, and, having been 

Sentenced to be transported for seven years, was in custody under 
sUch sentence, to escape out of prison, the person so assisting was 
an Accessory to the felony after the fact, (t) The court proceeded 
Hpon the ground that one so convicted of felony, within the benefit 
° ^Argy, and sentenced to be transported for seven years, conti
nues a felon till actual transportation and service pursuant to the 
sentence ; and that the assistance given in this case amounted, in 
axV) to A receiving, harbouring, or comforting, such felon, (m) But

Hex v. Stanley and others, Russ.
7 %• Cr. Cas. 432. 

sub' second section of this act
stah|CCtS a Parfy assaulting any con
vey e or other person, in order to pre
sile- an aPPrehension on charge or 
ham r?" of felony, to punishment by 
xi “ ab7r- See post. Book III. Chap.
*' voi. ^ss' “valtd Assaults.

2 c

(q) 2 Hawk. P. C. c. 21. s. 6. 4 
Blac. Com. 130.

(r) 1 East. P. C. c. 8. s. 3. p. 408,
410. 6 Bac. Abr, Rescue, (C.) 3 Inst.
141. 22 Edw. 3. 13.

(s) Rex v. Tilley, 2 Leach 671.
(1) Rex v. Burridge, 3 P. Wins 439. 
(«) The assistance, as stated in the 

special verdict in this case, was not
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Statutes re
specting the 
rescuing of pri
soners, or aid- 
irg them to 
escape.

9 Geo. 1. c.22. 
Rescuing per
sons in custody 
for offences 
against this act, 
or aiding such 
offenders.

4 Geo. 4. c. 54.

they held the indictment to be defective, in not charging that the 
defendant knew that the principal was guilty, or convicted of 
felony, (w) The offence of aiding a prisoner to escape out of pri
son appears also to have been considered as an accessorial offence 
in a case of piracy. On a return to a habeas corpus, in the case of 
one Scadcling, who had been committed to the Marshalsea by the 
court of Admiralty, the cause appeared to be for aiding and abet
ting one Exon, who was indicted for piracy, to escape out of pri
son ; whereupon all the court held that, though the fact were 
committed by Scadcling, within the body of the county, yet, because 
it depended upon the piracy committed by Exon, of which the 
temporal judges had no cognizance, and was as it were an acces
sorial offence to the first piracy, which was determinable by the 
admiral, they must remand the prisoner. („r)

Aiding the escape of a clergyable felon, who has had his clergy 
and been burnt in the hand, but ordered under 18 Eliz. to be im
prisoned, would not, it should seem, have subjected the party to 
punishment as for aiding the escape of a felon, {v)

Several statutes, some of which have been already mentioned, 
and others will be referred to in the course of the Work, espe- 
ially provide for the punishment of those who rescue or aid inci:

the escape of persons apprehended or committed for the particular 
offences enumerated in those acts. There are also some special 
provisions by statutes, upon this subject, which may be noticed 
shortly in this place.

By the 9 Geo. 1. c. 22. (commonly callèd the Black Act,) per
sons forcibly rescuing any person being lawfully in custody of any 
officer, or other person, for any of the offences mentioned in the 
statute, or by gift or promise of money or other reward, procur
ing any of his Majesty’s subjects to join in any such unlawful act, 
were, upon conviction, to be adjudged guilty of felony, and to 
suffer death without benefit of clergy.(y) But the 4 Geo. 4. c. 54.
s. 1., reciting that it was expedient that a less degree of punish
ment should be provided for such offences, and that the same 
punishment should be extended to persons accessory thereto, en
acts, that so much of the 9 Geo. 1. c. 22. as excludes the benefit 
of clergy in such cases, shall be repealed, and that every person 
duly convicted of such felonies or any of them, or of procuring,

particularly specified: the statement 
was, that the defendant, (who was con
fined in the same gaol with the party 
whom he assisted to escape,) “ did wil- 
“ fully aid and assist the said W. V., so 
“ being in custody as aforesaid, to 
“ make his escape out of the said 
“ gaol.” But any assistance given to 
one known to be a felon, in order to 
hinder his suffering the punishment to 
which he is condemned, is a sufficient 
receipt to make a man an accessory 
after the fact. Ante, p. 34.

(id) 3 P. Wms. 492. The prisoner 
was charged upon a second indictment 
as an accessory, knowing the principal

to have been under sentence of trans
portation ; and was tried upon this se
cond indictment, convicted, and sen
tenced to be transported, id. 499, 503. 
But such sentence was not warranted 
by law. See Rex v. Stanley, Russ. St 
By. Cr. Ca. 432. Ante, p 385.

(x) Rex v. Scadding, Yelv. 134. 1
East P. C. c. 17. s. 14. p. 810.

(u) See the judgment of Treby, C.J- 
in the Earl of Warwick’s case, 13 St. 
Tr. 1018., as to the commitment un
der this statute being a collateral and 
new thing.

(y) Sect. 1.
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counselling, aiding, or abetting the commission thereof, shall be 
hable, at the discretion of the court, to be transported for seven 
years, or to be imprisoned only, or to be imprisoned and kept to 
hard labour in the common gaol or house of correction for any 
tcvm not exceeding three years.(2) By ss. 4. & 5. of the 9 Geo. 1. 
C- 22. if any person, being charged with any of the offences against 
«ns statute, and being required by order of the privy council to 
surrender himself, neglects so to do for forty days, the person so 
neglecting, and all that knowingly conceal, aid, abet, or succour 
him, are declared to be felons, without benefit of clergy.
C( By the 25 Geo. 2. c.3%. s. 9., “ If any person or persons what- 
ff soever shall by force set at liberty, or rescue, or attempt to 
£( rescue or set at liberty, any person, out of prison, who shall be 
(c committed for or found guilty of murder, or rescue, or attempt 
1( hi rescue, any person convicted of murder going to execution, 
(( 0r during execution, every person so offending shall be deemed, 
££ taken, and adjudged to be" guilty of felony, and shall suffer death

without benefit of clergy.” And the tenth section of the statute 
enacts, that if any person, after execution, shall, by force, rescue, 
cr attempt to rescue, the body of such offender, out of the cus- 
ody of the sheriff or his officers, during its conveyance to any of 
le places directed by the act, or from the company of surgeons, 

°r their servants, or from the house of any surgeon where the same 
s lall have been deposited in pursuance of the act, such offender 
shall be guilty of felony, and be liable to be transported for the 
term of seven years.

The 6 Geo. 4. c. 5. s. 13. (Mutiny Act.,) enacts that if any 
offender, under sentence of death by a court martial, shall obtain 
it conditional pardon, (as mentioned in the act,) all the laws in 
0l'ce touching the escape of felons under sentence of death shall 

;Tp!y_ to such offender, and to all persons aidin
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25 Geo. 2. c.37. 
s. 9. Rescuing 
persons in cus
tody for mur
der.

Sect. 10.
Rescuing tlie 
body of a mur
derer after exe
cution.

abetting, or
listing in any escape, or intended escape, of any such offender, 

l] contriving any such escape, from the time when an order shall 
fo m,a(le by a justice or baron, and during all the proceedings had 

1 the purposes mentioned in the act. A provision nearly similar 
A contained in the 6 Geo. 4. c. 6. s. 14., an act for the regulating 

1 jhc royal marine forces while on shore.
..he 52 Geo. 3. c. 156. provides against the aiding of the escape 
prisoners of war ; and enacts, that “ every person who shall 

u hu°wingly and wilfully aid or assist any alien enemy of his 
££ Majesty, being a prisoner. of war in his Majesty’s dominions, 
tc whether such prisoner shall be confined as a prisoner of war in 
lc ,]uy prison or other place of confinement, or shall be suffered to 
ce P? at large in his Majesty’s dominions or any part thereof, on 
cc llls Parole, to escape from such prison or other place of confine- 
cc or from his Majesty’s dominions, if at large upon pa-
he l' h" ^hall, upon conviction, be adjudged guilty of felony, and 
'pjj lable to be transported for life, or for fourteen or seven years. 

e act also declares, that every person who shall knowingly and
SLA“d by subsequent sections

55 G. 3. c. 108.
s. 13.
As to escape of 
offenders sen
tenced by a 
court martial, 
and condition
ally pardoned : 
and 6 Geo. 4. 
c. fi. s. 14. as 
to those sen
tenced by a na
val court mar
tial.

52 G. 3. c. 15fi. 
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tion.

‘2£5lio"J,orare
life and other pu- 
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mentioned.

other cases therein

2c 2
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wilfully aid or assist any such prisoner at large on parole in quit
ting any part of his Majesty’s dominions where he may be on his 
parole, although he shall not aid or assist such person in quitting 
the coast of any part of his Majesty’s dominions, shall be deemed 
guilty of aiding the escape of such person within the act. (a) There 
is a further provision as to assisting such prisoners in their escape 
after they have got upon the high seas. The third section of the 
statute enacts, “ That if any person or persons owing allegiance 
“ to his Majesty, after any such prisoner as aforesaid hath quitted 
“ the coast of any part of his Majesty’s dominions in such his 
“ escape as aforesaid, shall, knowingly and wilfully, upon the 
“ high seas, aid or assist such prisoner in his escape to or towards 
“ any other dominions or place, such person shall also be adjudged 
“ guilty of felony, and be liable to be transported as aforesaid.” 
It is also provided that offences committed upon the high seas, and 
not within the body of any county, may be tried in any county 
within the realm.(6) Previously to the passing of this act, upon 
an indictment for a misdemeanor in unlawfully aiding and assist
ing. a prisoner at war to escape, where it appeared that such pri
soner was acting in concert with those under whose charge he 
was placed, in order to effect the detection of the defendant, who 
was supposed to have been instrumental in the escapes of other 
prisoners, and the prisoner in question neither escaped nor in
tended to escapeit was held that the offence was not complete, 
and that a. conviction for such offence was therefore wrong, (z)

The mere aiding an attempt of persons confined to make an 
escape, though no escape should ensue, is made highly penal by 
the 16 Geo. 2. c. 31,, which enacts, that “ if any person shall, by 
“ any means whatsoever, be aiding or assisting to any prisoner to 
“ attempt to make his or her escape from any gaol, although no 
“ escape be actually made, in case such prisoner then was attainted 
■‘or convicted of treason, or any felony, except petty larceny, or 
“ lawfully committed to or detained in any gaol, for treason or 
“any felony, except petty larceny, expressed in the warrant of 
“ commitment or detainer;” every person so offending shall, on 
conviction, be adjudged guilty of felony, and be transported for 
seven years.(/) And, “in case such prisoner then was convicted 
“ or committed to or detained in any gaol for petty larceny, or 
“ any other crime, not being treason or felony, expressed in the 
“ warrant of his or her commitment or detainer as aforesaid, or 
“ then was in gaol upon any process whatsoever, for any debt, 
“ damages, costs, sum or sums of money, amounting in the whole 
“ to the sum of one hundred pounds every person so offending, 
and being convicted, shall be deemed guilty of “ a misdemeanor, 
“ and be liable to a fine and imprisonment. ”(gj

(a) Sect. 2.
(ft) Sect. 3. By sect 4. the act is not 

to prevent offenders from being prose
cuted, as they might have been if the 
act had not been passed : but no per
son prosecuted otherwise than under 
the provisions of the act is to be liable 
to be prosecuted for the same offence

under the act ; and no person prose
cuted under the act is, for the sanie 
offence, to be otherwise prosecuted.

(%) Rex v. Martin, Triti. T. 18l>, 
Russ. & Ry. 196.

(/) 16 Geo. 2. c. 31. s. 1.
(S') Id.
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t( ^!e statute further enacts, “ That if any person shall convey, 
fc or cause to be conveyed, into any gaol or prison, any vizor, or 
sc er disguise, or any instrument or arms proper to facilitate 
sc j e escape of prisoners, and the same shall deliver or cause to 
sc Je delivered to any prisoner in any such gaol, or to any other 
sc Person there, for the use of any such prisoner, without the con
es sent or privity of the keeper or under -keeper, of any such gaol 
sc 0l" prison ; every such person, although no escape or attempt to 
sc Escape be actually made, shall be deemed to have delivered such 
sc vizor or other disguise, instrument or arms, with an intent to 
sc aid and assist such prisoner to escape, or attempt to escape ; 
sc and in case such prisoner then was attainted or convicted of 
sc treason, or any felony, except petty larceny, or lawfully com
es rutted to or detained in any such gaol for treason, or any felony 
ss except petty larceny, expressed in the warrant of commitment 

or detainer every person so offending, and being convicted, 
shall, in like manner, be deemed guilty of felony, and be trans
ported for seven years. (A) And it proceeds to enact, that, “ In 
ss ca®e the prisoner to whom, or for whose use such vizor or dis- 
ss guise, instrument or arms, shall be so delivered, then was 
ss convicted, committed, or detained for petty larceny, or any 
ss other crime not being treason or felony, expressed in the 
ss Warrant of commitment or detainer, or upon any process what- 
ss soever, for any debt, damages, costs, sum or sums of money, 

amounting in the whole to the sum of one hundred pounds 
every person so offending, and being convicted, shall be deemed 
guilty of a misdemeanor, and be liable to a fine and imprison
ment. (/)
(( It is further enacted by this statute, “ That if any person shall 
ss ‘üd or assist any prisoner to attempt to make his or her escape 
ss from the custody of any constable, headborough, tithingman, or 
ss °ther officer or person who shall then have the lawful charge of 
ss such prisoner, in order to carry him or her to gaol, by virtue of 
ss ‘l warrant of commitment for treason, or any felony, (except 
ss Petty larceny,) expressed in such warrant ; or if any person shall 
ss he aiding or assisting to any felon to attempt to make his escape 
ss hom on board any boat, ship, or vessel, carrying felons for 
s_ transportation, or from the contractor for the transportation- of 
ss such felons, his assigns or agents, or any other person to whom 
ss such felon shall have been lawfully delivered, in order for trans

portation every person so offending, and being convicted, 
shall be deemed guilty of felony, and be transported for seven 
fears. (&)

It is provided by this statute, that there shall be no prosecu- 
10,1 for any of these offences unless it be commenced within a 

year after the offence committed. (/)
And it is also enacted that if any person, ordered for transporta

tion in pursuance of this act, shall return from transportation, or 
ce at large in any part of Great Britain, without some lawful 
ause, before the expiration of the term for which such person

((') is Geo. 2. c. 31. s. 2. 
V; Id. (/.-) 16 Geo. 2. C.31..S. 3. 

(!) Sect. 4.

Hi Geo. 2. c. 31. 
s. 2. Conveying 
any disguise or 
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&c. amounting 
to 1006
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Leach 662. But see now 4 Geo. 4. 
64. s. 43.

(</) Id. ibid.
(a) Rex v. Shaw and others,

T. 1823, Russ. & Rv. 526.
i

(ml) Ante, 389.
(n) Rex v. Walker, 1 Leach 97. 
in) Rex v. GreenifF, l Leach 363. ; 

and Rex v. Gibbon, 1 Leach 98, note 
(«) S. P.

(ni Rex v. Tilley and others, 2

Mich.
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before the ex- shall have been ordered to be transported, such person shall be 
sentence°ftheir to the same punishment, and methods of prosecution, trial,

and conviction, for so returning or being at large, as other felons 
transported, or ordered to be transported, were liable by the laws 
then in force.

16 Geo^c aT It should be observed, that the second section of this statute, 
A commitment relating to the conveying of instruments, &c. into any prison, in 
on suspicion _ order to facilitate the escape of the prisoners, makes the offender 
th/actf Wlthm guilty, in cases where the prisoner is committed to or detained in 

any gaol for treason or felony expressed in the warrant of commit- 
1 ment, (in) This has been liolden to mean that the offence should 
be “ clearly and plainly expressed so that a case where the com
mitment is on suspicion only is not within the act : for there 
are two kinds of commitments, which essentially differ from each 
other ; as a prisoner may be admitted to bail on a commitment 
for suspicion only, but not on a commitment for treason or felony 
clearly and plainly expressed in the warrant, (n) And this doc
trine was recognized and acted upon in a subsequent case of an 
indictment upon the third section of the statute, which relates to 
the aiding a prisoner to escape from the custody of a constable 
having charge of him by virtue of a warrant of commitment for 
felony “expressed” in such warrant. The indictment stated that 
the commitment was on “ suspicion’ of burglary, and the war
rant produced in evidence at the trial corresponded with this 
statement : the point being reserved for the opinion of the Judges, 
they were unanimously of opinion that a commitment on suspicion 
was not within the statute, (o)

The statute A majority of the Judges decided a point of great importance in 
does not extend the construction of this statute, namely, that it does not extend 
an actuaires"6 to cases where an actual escape is made, but must be confined to 
cape if made, cases of an attempt, without effecting the escape itself. They 

said, “ the statute purports to be made for the further punishing 
“ of those persons who shall aid and assist persons attempting to 
“ escape, and makes the offence felony ; it creates a new felony : 
“ but the offence of assisting a felon in making an actual escape 
“ was felony before ; and therefore does not seem to fall within 
“ the view or intention of the Legislature when they made this 

An indictment “ statute.”(p) In this case it was also holden that an indictment 
nced^n charging the defendant with aiding and assisting a prisoner to
that theVarty attempt to make an escape, need not state that the party aided 
aided did at- did attempt to make the escape ; for he could not have aided if no 
thc'PV° make such attempt had been made, (q) It has been decided that the.

delivering instruments to a prisoner, to facilitate his escape from 
prison, is within this statute, though the prisoner have been par
doned of the offence of which he was convicted, on condition of 
transportation.(a) And a party is within the act, though there be
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Ho evidence that he knew of what specific offence the person he 
assisted had been convicted. (6)

In the same case it was also decided that the record of the con
viction of the prisoner, whose escape was to have been effected, 
having been produced by the proper officer, no evidence was ad- 
inissible to contradict what it stated ; or to shew that it had never 
been filed among the records of the county ; notwithstanding the 
indictment referred to it with a prout patet as remaining amongst 
those records.(c)

The statute 4 Geo. 4. c. 64. s. 43., intituled "An act for the 4 Geo. 4. c. 64. 
“ consolidating and amending the laws relating to the building,
“ repairing, and regulating, of certain gaols and houses of correc- gU;se) arms,
“ tion in England and Wales, enacts, that it any person shall &c. proper for 
“ convey or cause to be conveyed into any prison, to which the act 2%mcìen™ìn-" 
“ shall extend, any mask, vizor, or other disguise, or any instru- tent t0 ai<j, &c. 
“ ment or arms proper to facilitate the escape of any prisoners, an escape.
“ and the same shall deliver or cause to be delivered to any pri- 
“ soner in any such prison, or to any other person there for the 
“ use of any such prisoner, without the consent or privity of the 
“keeper of such prison, every such person shall be deemed to 
“ have delivered such vizor or disguise, instrument or arms, with 
“ intent to aid and assist such prisoner to escape, or attempt to 
“ escape ; and if any person shall, by any means whatever, aid, Assisting any 
“ and assist any prisoner to escape, or in attempting to escape ®s*
“ from any prison, every person so offending, whether an escape 
“ be actually made or not, shall be guilty of felony ; and, being 
“ convicted thereof, shall be transported beyond the seas for any 
“ term not exceeding fourteen years.”

The same statute, (s. 44.) to the intent that prosecutions for Trial and evi- 
escapes, breaches of prison, and rescues, may be carried on with 
as little trouble and expense as possible, enacts, “ that any offender 
“ escaping, breaking prison, or being rescued therefrom, may be 
“ tried either in the jurisdiction where the offence was committed,
“ or in that where he or she shall be apprehended and retaken.
And it also enacts that a certificate of the clerk of assize, or other 
clerk of the court in which the offender was convicted, together 
with due proof of the identity of the person, shall be sufficient 
evidence of the nature and fact of the conviction, and of the spe
cies and period of confinement to which such person was sen
tenced. (i)

The late statute, 5 Geo. 4. c. 84., which was passed for the 5 Ge»:4.c.84. 
purpose of revising and consolidating the. laws for regulating the resciiingor°nS 
transportation of offenders from Great Britain, and which will be aiding the es- 
more particularly noticed in the next Chapter, provides that if any capcbfofend- 
person shall rescue or attempt to rescue, or assist in rescuing or ^"transported, 
attempting to rescue, an y offender sentenced or ordered to be from the custo- 
transported or banished, from the custody of the superintendant 
°r overseer, or of any sheriff or gaoler, or other- person, convey- pUn4habie as

if such offend
ili) Rex v. Shaw and others, ante, I SOI, MS. Bayley, J. 

note (a). An indictment at common (c) Rex v. Shaw and others, ante, 
law for aiding a prisoner’s escape note («).
should state that the party knew of (i) See this provision more at large
his offence. Rex v. Young, Tri». T. ante, p, 368.
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ing, removing, &c. such offender, or shall convey or cause to be 
conveyed any disguise, instrument for effecting escape, or arms, 
to such offender, every such offence shall be punishable in the 
same manner as if such offender had been confined in a gaol or 
prison in the custody of the sheriff or gaoler, for the crime of 
which such offender shall have been convicted, (m)

The two following sections, (23 & 24,) relate to the indictment 
and the evidence, and will be found in the next Chapter.

(m) Sect. 22.
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CHAPTER THE THIRTY FIFTH.

RETURNING, OR BEING AT LARGE, AFTER SENTENCE OF TRANS
PORTATION ; AND OF RESCUING OR AIDING THE ESCAPE OF A 
PERSON UNDER SUCH SENTENCE.

As exile or transportation is a species of punishment unknown to 
the common law of England, and inflicted only under the sanction 

. enactments of the Legislature, offences committed by not sub
mitting to that punishment are principally dependent "upon the 
provisions of particular statutes.(a) But as a party convicted of 
elony within benefit of clergy, and sentenced to be transported for 

seven years, continues a felon, till actual transportation and ser- 
^lce, pursuant to the sentence; and as it is felony at common law 
0 assist a felon to escape out of lawful custody; it has been 

holden that, independently of any statutable enactments, a person 
Assisting such felon convict, being in custody under sentence of 
transportation, to escape out of prison, is an accessory to the fe- 
|0ny after the fact; provided it be such an assistance as in 
law amounts to 
teW(i)

Offences by 
statutes. Bu£ 
assisting a fe
lon sentenced 
to be trans
ported to es
cape. makes 
the party an 
accessory after 
the fact at 
common law.

a receiving, harbouring, or comforting such

Eie statute 5 Geo. 4. c. 84. s. I. recites that the several 1 aws in
_orce, lor regulating the transportation of offenders from Great 

U'tain, would expire at the end of the then present session of par- 
anient; and, that it was expedient that the laws relative to that 

Subject should be revised, and consolidated into one act; and then 
enacts, that the act shall take effect on the last day of that present 
session of Parliament ; and that on and from that day, all things 
Remaining to be done, touching the punishment, imprisonment, 
' "erection, removal, transportation, discipline, employment, diet, 
j;U( . clothing of persons sentenced or ordered to transportation or 
Rnishment from any part of Great Britain, under any acts there- 
0 °re or then in force, or pardoned on condition of being trans-

Xxvwr’’ 6 ®v" Cut. Stat. Part V. Cl. the privy council, or otherwise ad- 
savs y, P" 858’l*le learned editor judged perpetually to the gallics of 
Posed in1 Ibc earliest act which im- this realm ; and any rogue so banished, 
tion "e Punishment of transporta- and returning again into the realm, 
that WaS 39 E*'z' c- 4‘ which enacted was to he guilty of felony. And he 
the in°rUeS’- v:lSal)ollds, &c. might, hy says that the earliest statute then sub- 
of tli Stlces,111 sessions,he banished out sisting which notices the power of 
charo-0. rC.. I11’ and conveyed at the transportation was 22 Car. 2. c. 5. 
Vomi’o' ° the county to such parts he- (b) Rex v. Eurridge, M. T. 1735.

He seas as should be assigned by 3 P. Wins. 439. Anlc, 385.

5 Geo. 4. c. 84. 
By s. 1. all per
sons sentenced 
or ordered for 
transportation 
are to be placed 
under the pro
visions of this 
act.
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ported under any such acts, shall be continued, done, and com
pleted, under the provisions of that act ; and that all sentences and 
orders for transportation, all orders in council and other orders, 
warrants, instructions, directions, appointments, authorities, con
tracts and securities, made, issued, or given under any of the said 
acts, and in force at the time of the commencement of that act, 
should continue in force under and by virtue of that act, unless 
and until they should be revoked or superseded.

The second section enacts, “ that from and after the commence- “ nient of this act, every person convicted before any court of com- “ petent jurisdiction in Great Britain, of any offence for which he “ or she shall be liable to be transported or banished, shall be ad- “ judged and ordered to be transported or banished beyond the “ seas, for the term of life or years for which such offender shall 
“ be liable by any law to be transported or banished ; and every 
“ sentence of transportation or banishment passed or to be passed 
“ on any offender, in any court of competent jurisdiction in Great 
“ Britain, and every order for transportation or banishment made “ or to be made in pursuance of the sentence of any such court or 
" other competent authority, shall subject the offender to be con- “ veyed beyond the seas, under the provisions of this act; and “ whenever His Majesty shall be pleased to extend mercy to any “ offender convicted of any crime for which he or she is or shall be “ excluded from the benefit of clergy, upon condition of trans- “ portatici! beyond the seas, either for the term of life, or any 
“ number of years, and such intention of mercy shall be signified 
“ by one of his Majesty’s principal secretaries of state to the court 
“ before which such offender hath been or shall be convicted, or 
“ any subsequent court with the like authority, such court shall 
“ allow to such offender the benefit of a conditional pardon, and “ make an order for the immediate transportation of such offender; “ and in case such intention of mercy shall be so signified to the “ judge or justice before whom such offender hath been or shall be “ convicted, or to any judge of his Majesty’s court of King’s 
“ Bench or Common Pleas, or to any baron of the Exchequer of 
“ the degree of the coif in England, such judge, justice, or baron, 
“ shall allow to such offender the benefit of a conditional pardon, “ and make an order for the immediate transportation of such 
“ offender, in the same manner as if such intention of mercy had “ been signified to the court during the term or session in or at 
“ which such offender was convicted; and such allowance and “ order shall be considered as an allowance and order made by the “ court before which such offender was convicted, and shall be en- “ tered on the records of the same court by the proper officer 
“ thereof, and shall be as effectual to all intents and purposes, and 
“ have the same consequences, as if such allowance and order had 
“ been made by the same court during the continuance thereof ; “ and every such order, and also every order made by the court of “ Justiciary in Scotland for the transportation of any offender, “ whose sentence of death shall be remitted by his Majesty, shall “ subject the offender to be conveyed beyond the seas, under the “ provisions of this act.”

The third section enacts, “ that it shall be lawful for his, Ma-
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“ je sty, by and with the advice of his privy council, from time to 
‘ time, to appoint any place or places beyond the seas, either with- 

“ in or without his Majesty’s dominions, to which felons and 
‘ other offenders under sentence or order of transportation or ba- 

“ nishment shall be conveyed ; and that when any offenders shall 
“ be about to be transported or banished from Great Britain, one 
“ of his Majesty’s principal secretaries of state shall give orders 

for their removal to the ship to be employed for their transport- 
“ ation, and shall authorise and empower some person to make a 
“ contract for their effectual transportation to some of the places 
“ so appointed, and shall direct security to be given for their 
“ effectual transportation, in the manner hereinafter mentioned.”

Provision is then made for the delivery of offenders ordered to 
be transported to the contractors by the sheriff or gaoler, and for 
the giving of proper security by the contractors for their effectual 
transportation (except when such offenders are transported in King’s 
ships), (a) Authority is then given to punish such offenders mis
behaving themselves upon the voyage;(A) and a property in their 
services during the term of transportation is vested in the governor 
°f the colony, &c. and his assignees, (c)

The tenth section enacts, “ that it shall be lawful for his Majesty 
“ from time to time, by warrant under his royal sign manual, to ap- 
f point places of confinement within England or Wales, either at 
‘ land, or on board vessels to be provided by his Majesty in the 
‘ river Thames, or some other river, or within the limits of some 

“ port or harbour of England or Wales, for the confinement of 
“ male offenders under sentence or order of transportation, which 
“ shall be under the management of a superintendant and overseer, 
<c to be appointed by his Majesty ; and that it shall be lawful for 
“ one of his Majesty’s principal secretaries of state to direct the 
“ removal of any male offender who shall be under sentence 
‘ °f death, but who shall be reprieved, or whose sentence shall be 

respited during his Majesty’s pleasure, or who shall be under 
sentence or order of transportation, and who, having been exa- 

t; mined by an experienced surgeon or apothecary, shall appear to 
be free from any putrid or infectious distemper, and fit to be re
moved from the gaol or prison in which such offender shall 

‘ be confined, to any of the places of confinement so appointed ; 
“ and every offender who shall be so removed shall continue in the 
‘ said place of confinement, or be removed to and confined in some 

tt other such place or places as aforesaid, as one of His Majesty’s 
Principal secretaries of state shall from time to time direct, until 

(c such offender shall be transported according to law, or shall be- 
J come entitled to his liberty, or until one of His Majesty’s prin- 
ti cipal secretaries of state shall direct the return of such offender 
C( to the gaol or prison from which he shall have been removed y 
(£ and the sheriff or gaoler having the custody of any offender whose 
ce removal shall be ordered in manner aforesaid, shall with all con- 
(c lenient speed, after the receipt of any such order, convey or 

cause to be conveyed every such offender to the place appointed,

«IH7-
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t£ and there deliver him to such superintendant or overseer, toge- 
“ ther with a true copy, attested by such sheriff or gaoler, of the “ caption and order of the court by which such offender was sen- 
“ tenced or ordered for transportation, containing the sentence or 
“ order of transportation of each such offender, by virtue whereof “ he shall be in the custody of such sheriff or gaoler ; and also a “ certificate, specifying concisely the description of his crime, his 
“ age, whether married or unmarried, his trade or profession, and “ an account of his behaviour in prison before and after his trial, “ and the gaoler’s observations on his temper and disposition, and “ such information concerning his connexions and former course “ of life as may have come to the gaoler’s knowledge; and such 
“ superintendant or overseer shall give a receipt in writing to the 
“ sheriff or gaoler for the discharge of such sheriff or gaoler.”

The act then authorizes his Majesty to appoint a superintend
ant, an assistant to the superintendant, and an overseer for such 
places of confinement; specifies the duties of the superintendant; 
and contains regulations lor the cleansing, purifying, and clothing, 
the offenders brought to such places.(d)

The thirteenth section enacts “ that it shall be lawful for his 
" Majesty, by any order or orders in council, to declare his royal “ will and pleasure, that male offenders convicted in Great Britain, “ and being under sentence or order of transportation, shall be 
“ kept to labour in any part of his Majesty’s dominions out of 
“ England, to be named in such order or orders in council; and “ that whenever his Majesty’s will and pleasure shall be so de- 
“ dared in council, it shall be lawful for one of his Majesty’s 
“ principal secretaries of state to direct the removal and confine- “ ment of any such male offender, either at land or on board any 
“ vessel to be provided by his Majesty, within the limits of any “ port or harbour in that part of his Majesty’s dominions which “ shall be named in such order in council, under the management 
“ of the said superintendant, and of an overseer to be appointed 
“ by his Majesty for each such vessel or other place of confine- 
“ ment; and that every offender who shall be so removed shall 
“ continue on board the vessel or other place of confinement to be 
“ so provided, or any similar vessel or other place of confinement “ to be from time to time provided by his Majesty, until his Ma- “ jesty shall otherwise direct, or until the offender shall be entitled “ to his liberty.”

The fifteenth section enacts “ that, after the removal of any 
££ offender under this act, the superintendant and overseer, who 
“ shall have the custody of him, shall, during the term of such 
££ custody, have the same powers over him as are incident to the 
“ office of a sheriff or gaoler, and shall in like manner be answer- 
“ able for any escape of such offender; and if any offender shall 
“ during such custody be guilty of any misbehaviour or disorderly 
££ conduct, the superintendant or overseer shall be authorized to 
££ inflict or cause to be inflicted on him such moderate punishment 
“ or correction as shall be allowed by one of his Majesty’s princi- 
“ pal secretaries of state; and such superintendant or overseer “ shall also, during such custody, see every offender fed and

(d) S. ll,12.
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“ clothed according to a scale of diet and clothing to be fixed on 
‘ and notified in writing by one of his majesty’s principal secreta- 

“ ries of state to the superintendant ; and shall keep such offender 
“ to labour at such places, and under such regulations, directions, 
“ limitations, and restrictions, as by such secretary of state shall 
“ from time to time be prescribed; and in case of the absence of 
“ any such superintendant or overseer, or of the vacancy of his 
c< office, his duties or powers shall be discharged and exercised in 
“ all respects by the officer or person on whom the command of 
e‘ the place of confinement shall devolve.” The superintendant is 
also empowered to act as a justice of the peace, (e)

The seventeenth section enacts “ that whenever any convict ad
judged to transportation by any court or judge, in any part of 
“ his majesty’s dominions not within the united kingdom, or any 
ct convict adjudged to suffer death by any such court or judge, and 
“ pardoned on condition of transportation, has been or shall be 
“ brought to England in order to be transported, it shall and may 
“ be lawful to imprison any such offender in any place of confine- 
“ ment provided under the authority of this act, until such convict 
<c shall be transported, or shall become entitled to his liberty; and 
“ that so soon as every such convict shall be so imprisoned, all the 
“ provisions, rules, regulations, clauses, authorities, powers, pe- 
“ nalties, matters and things aforesaid, concerning the safe cus- 
“ tody, confinement, treatment, and transportation, of any offender 
“ convicted in Great Britain, shall extend and be construed to ex- 
“ tend to every convict who may have been or may be hereafter 
c< adjudged to transportation, by any court or judge in any part of 
“ his Majesty’s dominions not within the united kingdom, and to 
cc every convict adjudged by any such court or judge to suffer 
“ death, and pardoned on condition of transportation, and brought 
“ to England in order to be transported, as fully and effectually to 
“ all intents and purposes, as if such convict had been convicted 
“ and sentenced at any session of gaol delivery holden for any 
“ county within England.”

It is then provided, that it shall be lawful to keep to hard labour 
every offender under sentence or order of transportation, while he 
or she shall remain in the common gaol, if his or her health will 
permit ; and if one or more of the visiting justices shall give a writ
ten order to that effect ; and that it shall be lawful for one of his 
Majesty’s principal secretaries of state, if he shall think fit, to 
order that any such offender be removed from the common gaol to 
the house of correction, and there kept to hard labour. (/) And 
the time during which any offender shall continue in any gaol or 
house of correction, or in any such place of confinement as afore- 
p&id, under sentence or order of transportation, is to be reckoned 
m discharge or part discharge of the term of transportation or ba
nishment, (g-) Provision is then made for the secure removal of 
offenders through any county to the seaports or places of confine
ment, and for the payment of the expenses of removal by the 
County in which the conviction took place, (/i)

I he twenty-second section enacts “ that if any offender who
<e) S. 16. (g) S. 19.
if) s. 18. (ft) S. 20, 21.
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££ shall have been or shall be so sentenced or ordered to be trans- 
££ ported or banished, or who shall have agreed or shall agree to 
“ transport or banish himself or herself on certain conditions, 
“ either for life or any number of years, under the provisions of 
££ this or any former act, shall be afterwards at large within any 
“ part of his majesty’s dominions, without some lawful cause, be- 
“ fore the expiration of the term for which such offender shall 
“ have been sentenced or ordered to be transported or banished, 
££ or shall have so agreed to transport or banish himself or herself, 
“ every such offender so being at large, being thereof lawfully con- 
££ victed, shall suffer death, as in cases of felony, without the bene- 
“ fit of clergy ; and such offender may be tried either in the county 
££ or place where he or she shall be apprehended, or in that from 
££ whence he or she was ordered to be transported or banished ; 
££ and if any person shall rescue, or attempt to rescue, or assist in 
“ rescuing or attempting to rescue, any such offender from the 
“ custody of such superintendant or overseer, or of any sheriff or 
“ gaoler, or other person conveying, removing, transporting or 
“ reconveying him or her, or shall convey, or cause to be conveyed 
“ any disguise, instrument for effecting escape, or arms, to such 
“ offender, every such offence shall be punishable in the same 
" manner as if such offender had been confined in a gaol or prison, 
“ in the custody of the sheriff or gaoler, for the crime of which 
££ such

££ at
£C

8.24. Evidence 
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of the clerk of 
the court, &c. 
of the convic
tion and sen
tence.

offender shall have been convicted ; and whoever shall 
“ discover and prosecute to conviction any such offender so being 

within this kingdom, shall be entitled to a reward of 
twenty pounds for every such offender so convicted.”
The 23d section enacts, ££ that in any indictment against any 

££ offender for being found at large, contrary to the provisions of 
“ this or of any other act now made, or hereafter to be made ; and 
“ also in any indictment against any person who shall rescue, or 
££ attempt to rescue, or assist in rescuing, any such offender from 
" such custody, or who shall convey, or cause to be conveyed, any 
“ disguise, instrument for effecting escape, or arms, to any such 
£C offender, contrary to the provisions of this or of any other act 
“ now made, or hereafter to be made, whether such offender shall 
“ have been tried before any court or Judge, within or without 
“ the united kingdom, or before any naval or military court-mar- 
“ tial, it shall be sufficient to charge and allege the order made 
" for the transportation or banishment of such offender, without 
“ charging or alleging any indictment, trial, conviction, judgment, 
££ or sentence, or any pardon or intention of mercy, or significa- 
“ tion thereof, of or against, or in any manner relating to such 
££ offender.”

The 24th section enacts, ££ that the clerk of the court or other 
££ officer having the custody of the records of the court where such 
££ sentence or order of transportation or banishment shall have 
££ been passed or made, shall, at the request of any person on his 
££ majesty’s behalf, make out and give a certificate in writing, 
££ signed by him, containing the effect and substance only (a) 
“ (omitting the formal part) of every indictment and conviction of

(«) See Rex v. Watson, ante, 368.
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“ such offender, and of the sentence or order for his or her trans- 
“ portation or banishment, (not taking for the same more than 
<c six shillings and eightpence), which certificate shall be sufficient 
“ evidence of the conviction and sentence, or order for the trans

portation or banishment of such offender ; and every such certi
ficate, if made by the clerk or officer of any court in Great Bri
tain, shall be received in evidence, upon proof of the signature 
and official character of the person signing the same ; and every 
such certificate, if made by the clerk or officer of any court out 

41 of Great Britain, shall be received in evidence, if verified by the 
C( seal of the court, or by the signature of the Judge, or one of the 
“ Judges of the court, without further proof.”

The 25th section enacts, “ that nothing in this act contained 
“ respecting offenders under sentence or order of banishment, 
“ shall apply to persons adjudged to be banished, under and by 
“ virtue of an act passed in the sixtieth year of his late majesty’s 
“ reign, intituled, ‘ An act for the more effectual prevention and 
“ punishment of blasphemous and seditious libels.’ ”

The 56 G. 3. c. 63., and the 59 G. 3. c. 136. were passed for 
the purpose of regulating the general Penitentiary for convicts, 
erected (n) at Millbank, in the county of Middlesex, and authorize 
the confinement of certain convicts sentenced to transportation in 
that place ; and contain certain provisions respecting such convicts 
breaking prison or escaping, or attempting to break prison, &c., and 
Respecting persons rescuing, or attempting to rescue them, or 
Supplying means of escape.

The latter statute repealing s. 43 of the 56 G. 3. c. 63. enacts, 
“ that if any convict, who shall be ordered to be confined in the 
“ said Penitentiary, shall, at anytime during the term of such 
‘r confinement, break prison, or escape from the place of his or her 
<c confinement, or in his or her conveyance to such place of con- 
cc finement, or from the person or persons having the lawful cus- 
‘c tody of such convict, he or she so breaking prison or escaping 
‘ shall be punished by an addition not exceeding three years to 
‘ the term for which he or she, at the time of his or her breach 

‘‘ °f prison or escape, was subject to be confined; and if such 
“ convict so punished by such addition to the term of confinement 
“ shall afterwards be convicted of a second escape or breach of 

prison, he or she shall be adjudged guilty of felony, without be- 
" nefit of clergy.” And it further enacts, " that if any convict 
‘ who shall be ordered to be confined in the said Penitentiary, 

c‘ shall at any time during the term of such confinement attempt 
co break prison, or escape from the place of his or her confine
ment, or shall forcibly break out of his or her cell, or shall make 
no y breach therein, with intent to escape therefrom ; he or she, 
s° offendino\ being convicted thereof, shall he punished by an
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5c addition not exceeding six calendar months to the term for which 
c^he or she at the time of committing any such offence was sub

ject to be confined.”
ffie 56 Geo. 3. c. 63. s. 44. enacts, " that if any person shall 56 G. 3. c. 63. 

s. 44. Persons

(n) It was erected under the provisions of the 52 Geo. 3. c. 44.
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u rescue any convict who shall he ordered to be confined within 
the said Penitentiary, either during the time of his or her con- 

“ veyance to the said Penitentiary, or whilst such convict shall be 
“ in the custody of the person or persons under whose care and 
“ charge he or she shall be so confined ; or if any person shall be 
“ aiding or assisting in any such rescue, every such person so 
“ rescuing, aiding, or assisting, shall be guilty of felony, and may 
“ be ordered to be confined in the said JEegjtentiary, for any term 
“ not less than one year, nor exceeding five years ; and if any per- 
“ son having the custody of any such convict as aforesaid, or 
“ being employed by the person having such custody as a keeper, 
“ under-keeper, turnkey, assistant, or guard, shall voluntarily per- 
“ mit such convict to escape ; or if any person whatsoever shall, 
“ by supplying arms, tools, or instruments of disguise, or other- 
“ wise be in any manner aiding and assisting to any such convict 
“ in,any escape, or in any attempt to make an escape, though no 
“ yécape be actually made, or shall attempt to rescue any such 
“ convict, or be aiding and assisting in any such attempt, though 
“ no rescue be actually made, every such person so permitting, 
“ attempting, aiding, or assisting, shall be guilty of felony ; and 
“ if any person having such custody, or being so employed by the 
“ person having such custody as aforesaid, shall negligently per- 
“ mit any such convict to escape, such person so permitting shall 
“ be guilty of a misdemeanor ; and, being lawfully convicted of 
“ the same, shall be liable to fine or imprisonment, or to both, at 
“ the discretion of the court.”

The 45th section of the same statute relates to the more ready 
and effectual trial and conviction of persons committing offences 
within the act ; and provides that any convict so escaping, break
ing prison, or being rescued, may be tried either in the county 
where he shall be apprehended and retaken, or in the county in 
which the said offence shall have been committed ; and that, in 
case of any prosecution for such, escape, attempt to escape, breach 
of prison, or rescue, either against the convict escaping, or at
tempting to escape, or having broken prison, or being rescued, or 
against any other person or persons concerned therein, or aiding, 
abetting, or assisting the same, a copy properly attested, of the 
order of commitment to such Penitentiary, shall, (after proof 
made that the person then in cpiestion before the court is the same 
that was delivered with such order,) be sufficient evidence to the 
court and jury that the person then in question was so ordered to 
such confinement.

The mutiny acts also make provision for the punishment of 
persons returning from transportation after sentence by a court- 
martial. By the last of these acts, 6 Geo. 4. c. 5., where a non
commissioned officer or soldier is convicted of desertion, and the 
court-martial shall not think the offence deserving of capital 

portation after punishment, they may, instead of a corporal punishment, adjudge 
sentence by a the offender to be transported for life, or a term of years ; and in 

all cases wherein a capital punishment shall have been awarded by 
a court-martial, the king may order the offender to be transported 
as a felon, for life, or for a term of years. And if such non-com-

rescuing con
victs ordered 
to be confined 
in the Peniten
tiary, or aiding 
in such rescue, 
to be guilty of 
felony, and 
confined in the 
Penitentiary. 
And persons 
having the cus
tody of such 
convicts, and 
voluntarily 
permitting an 
escape, and 
other persons 
aiding or at
tempting any 
escape or 
rescue, to be 
guilty of fe
lony. And any 
person having 
such custody, 
and negligently 
permitting an 
escape, to be 
guilty of a mis
demeanor.

56 G. 3. c. 63. 
s. 45. Trial for 
such offences.

Evidence of 
the order of 
commitment 
to such Peni
tentiary.

6 G. 4. c. 5. 
Mutiny Act— 
provides for 
the punish
ment of per
sons returning 
from trans

court-martial.
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Missioned officer or soldier, or any person so transported in 
Pursuance of such order from the king, “ shall afterwards, 
fc (without leave from his majesty, or from the governor or 
C( commanding officer of the place to which he shall have been 
(r transported,) return into, or be found at large, without leave 
<r as aforesaid, or other lawful cause, within any part of Great 

Britain or Ireland, or in any of his majesty’s possessions 
1( abroad, other than the place to which he shall have been 
C( transported, before the expiration of the term limited by such 
(( sentence or order, and shall be convicted thereof in the or- 
Ci binary course of law, he shall suffer death as a felon, without 

benefit of clergy.” (q) By the ninth section of the statute upon 
be sentence of transportation being notified in writing by the com

mander in chief, or, in his absence, by the adjutant-general, to any 
Justice of the King’s Bench or Common Pleas, or baron of the Ex- 
chequer in England or Ireland, such justice or baron is to make an 
uuler for the transportation of the offender, upon the terms and for 
be time which shall be specified in such notification ; (r) and shall 

aiS0 make such other orders, and do such other acts consequent 
uP°n the same, as any such justice or baron is authorized to make 
°r bo by any act or acts in force, at the time of making any such 
orders, in relation to the transportation of offenders ; and such 
Ui'der and orders so to be made, and all such acts as shall be so 

oue as aforesaid, shall be obeyed and done by such person, in 
Whose custody such offender shall at that time be, and all other 
Persons whom it may concern, and shall be as effectual, and have 
me same consequences as any order made under the authority of 
me said act with respect to an offender in the said act mentioned ; 
aud every sheriff, &c. and ail constables and other persons, shall be 
'°Und to obey the said orders, be assistant in the execution thereof, 
?ud liable to the same punishment for disobedience, or interrupt- 

the execution of the same, as they would be if the same had 
een made under the authority of the said act ; and every person 

s° ordered to be transported as aforesaid shall be subject respect
ively to all the provisions made by law and now in force, con

cerning persons convicted of any crime, and sentenced to be trans
ported, or receiving his majesty’s pardon on condition of trans
portation. (a) By a subsequent section, if any offender under sen- 
_ cpce of death by a court-martial shall obtain a conditional pardon, 
a the laws then in force touching the escape of felons under sen- 
Çnce of death shall apply to such offender, and to all persons 

jibing, &c. such escape from the time when such order shall be 
rade by such justice or baron, and during the several proceed- 
nSs had for the said purposes. (6) And a provision is made in 
°me of the mutiny acts that an order, made under any act 
- acts of parliament, in force at the time of making such 

Cr5 in relation to the transportation of offenders, and every act 
0llsequent upon such order, shall be as effectual, and have all

« £:î:e-
catìL6 G^°- 4- c- 5- s. 9. The notifi
ât tl. S’ ÿc" are to be filed in the office 

e clerk of the Crown, who is to
2

deliver a certificate of conviction, &c. 
S. 12. relates to the notification, &c. 
of sentences of transportation in India, 
&c.

(Zi) 6 Geo. 4. c. 5. s. 13.
D
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the same consequences as any order made, or act done, under the 
authority of any act or acts of parliament in force at the time, in 
relation to the transportation of offenders, with respect to any 
offender in any such act or acts of parliament mentioned, (s)

Provisions of a nature nearly similar are usually contained in 
the acts relating to the regulating of the royal marine forces while 
on shore, (t)

By the 30 G. 3. c. 4/. his majesty may authorize the governor 
of New South Wales, &c. by writing under the seal of that go
vernment to remit, either absolutely or conditionally, the whole or 
any part of the term of transportation : and such instrument is to 
be of the same force and effect as a signification of the royal mercy 
under a sign manuali The 6 G. 4. c. 69. regulates the punish
ment of offences committed by transports sent to labour in the 
colonies.

It may he useful to mention some of the points decided upon 
the statutes which formerly related to the offences treated of in this 
Chapter.

Where a capital convict had a conditional pardon and escaped, 
and the indictment against him stated, that the king’s pleasure 
was notified to the court, and the court thereupon ordered, See. 
according to the terms of the pardon, and it appeared that the 
notification was to the Judge after the assizes were over, and that 
he made the order ; the Judges, upon a case reserved, were unani
mous that the notification to the Judge, and the order by him, was 
not a notification to the court, or any order by the court, and that 
the indictment was not proved, (a) But the late statute 5 G. 4. c. 
84. enacts, that it shall be sufficient to allege in the indictment the 
order for transportation, without alleging any indictment, trial, &c. 
or any pardon or intention of mercy, or signification thereof, (b) 
The late statute however requires, that the certificate to be given 
in evidence shall contain the effect and substance of the indictment 
and conviction ; and in a case which arose upon a former statute, 
(6 G. 1. c. 23.) which required that the certificate should contain 
the effect and tenor of the indictment and conviction, and of the 
order and contract for transportation, and also upon another sta
tute (24 G. 3. c. 56. s. 5.) which required a certificate containing 
the effect and substance only, omitting the formal part of the in
dictment and conviction, the indictment stated, that the pri
soner was convicted of grand larceny within benefit of clergy? 
and the certificate was in the same form ; and the Judges, upon 
the point being reserved, held that both were insufficient, (e) So 
also in another case, upon a statute 56 G. 3. c. 2%. s. 8., which re
quired the certificate to contain the effect and substance only 
(omitting the formal part) of the indictment and conviction, and 
order for transportation, it was held, that an indictment which 
stated that the prisoner had been convicted of felony, withou 
stating the nature of that felony, and a certificate which stated

(s) See 56 Geo. 3. c. 119.
(t) See the last act 6 Geo. 4. c. 6. s. 

7, 8, el sequ.
(a) Rex v. Treadwell, Mich. Term, 

1781. MS. Bayley, J. The statute 
then in force upon the subject was 19

G. 3. c. 74. s. 28.
(6) S. 23. ante, 398., and see also *• 

2. ante, 394.
(c) Rex v. Sutcliffe, East. T. I78®' 

MS. Bayley, J. Russ, and Ry.
470.
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°ply that the prisoner had been convicted of felony, were insuffi- 
cient ; and the prisoner was remitted to his former sentence.(d)

Where ar| indictment stated the condition upon which the royal 
niercy was extended to have been general, whereas it appeared 
n°t to have been general but specific, viz., that the prisoner 
should be transported to places specified, the variance was held to 
be fatal, (e)

Where the prisoner had received a pardon on condition of trans- Evidence of , 
porting himself beyond the seas, within fourteen days from the prisoner’s dist 
day of his discharge, and it was incumbent on the prosecutor to charge, 
prove the precise day on which the prisoner was discharged, it 
^as holden that the daily book of the prison, containing entries of 
die names of the criminals brought to the prison, and the times 
"when they were discharged, though generally made from the in
formation of the turnkeys, or from their endorsements on the 
backs of the warrants, was good evidence to prove the time of the 
Prisoner’s discharge, (tv) And it was held, that though, if a con
vict on his trial for returning from transportation before his time 
''vas expired should confess the fact, and acknowledge that he is 
the man, the court would record such confession ; yet, no such 
confession being made, it was necessary to produce the record of 
conviction, and give evidence of the prisoner’s identity. (#)

When a convict was sentenced to transportation for seven Evidence of a 
years, and received a sign manual, promising him a pardon, cc on S1=n manuaL 
“ condition of his giving a security to transport himself for that 
<c period within fourteen days,” and upon his giving such se
curity was discharged from prison, but neglected to transport him
self within the fourteen days : it was holden that he could not be 
indicted for being unlawfully found at large before the term for 
Which he had received sentence of transportation had expired, on 
the ground that such sign manual, and the recognizance entered 
into in consequence of it, were good evidence that he was lawfully 
at large -, although he had not substantially performed the condi- 
ti°n on which the promise of pardon was granted, (y)

W Rex v. Watson, Mich. T. 1821. 
ttuss. and Ry. 468.

(e) Rex v. Fitzpatrick, Russ, and 
%. 5lg.

(™) Aickle’s case, 1 Leach 391, 392.
(r) 1 Hawk. P. C. c. 47. Return 

Jroni Transportation, s. 21. The late 
statu te, 5 Geo. 4. c. 84. s. 24. makes a 
certificate of the conviction, &c. suffi- 
Oent evidence. Ante, 398.

(y) Miller's case, 1 Hawk. P. C. c.
À • Return from Transportation, s.22.
~as- C. L. 69. 1 Leach 74. 2 Blac.

t97. It appears that the Judges 
f°nsidered, that the sign manual was 
""Properly worded by mistake of the 
oibcer : that it, should have been,
(1 '‘P°n condition of the said Miller 

transporting himself, &c. and of his 
“ f1X™§ security to the satisfaction,
„ Pfc." and not merely “ upon condi- 

tion of his giving security, &c.”
2 b 2

and that though the king might re
voke his intended grace on account 
of this apparent fraud ; yet, as he had 
not in fact revoked it, and as the 
prisoner had literally complied with 
the condition, he ought not to have 
been convicted upon an indictment 
for being found at large, without any 
lawful cause, before the expiration of 
his term. With respect, however, to 
a condition being considered precedent 
or subséquent, it has been holden that 
no precise technical words are requi
site for that purpose ; that it does not 
depend upon its being prior or poste
rior in the deed, but that it depends 
upon the nature of the contract, and 
the acts to be performed by the par
ties. Robinson v'. Corny ns, Cas. temp. 
Tall). 166. Hotham v. the East India 
Company, 1 T. R. 645.
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In the last case, the prisoner was referred to his original sen
tence of transportation, as not having performed the condition 
upon which his pardon was to be granted ; that is, he was par
doned on condition of transporting himself within fourteen 
days, (z) And in another case it was holden, that a prisoner con
victed of a capital crime, whose sentence was respited during the 
king’s pleasure, and who, having received a pardon on condition 
of transportation for life, was afterwards found at large in Great 
Britain without lawful cause, should be referred to his original 
sentence, (a) In a subsequent case, where the prisoner, having 
been convicted of simple grand larceny, had received judgment of 
transportation to America for seven years, but had afterwards 
been pardoned, “ on condition of transporting himself beyond the 
“ seas for the same term of years, within fourteen days from the 
“ day of his discharge, and of giving security so to do,” and, upon 
giving the security required, had been discharged, but had not 
complied with the other part of the condition, by transporting 
himself, it was doubted whether he could be convicted of a -capital 
felony in being found at large, without any lawful cause, before 
the expiration of the term, or whether he ought to be remitted to 
his former sentence. The former cases were cited as authorities 
that the prisoner’s discharge was a lawful cause for his being at 
large, notwithstanding he had forfeited the recognizance of him
self and his bail, by breaking the other part of the condition, in 
not transporting himself within the fourteen days : but one of the 
Judges thought that, as the prisoner had not complied with the 
terms on which he was pardoned, he must be considered as having 
been at large without lawful authority, as soon as the fourteen 
days had expired. Another Judge considered it as a doubtful 
question whether the non - performance of the condition had not 
rendered the whole pardon null and void : and he also thought 
that the offence with which the prisoner was charged was not 
within one of the statutes then relied upon, namely, the 16 G. 2. 
c. 15., because he had not agreed to transport himself to America;

(s) Miller’s case, 1 Leach 76.
(a) Madan’s case, Old Bailey, 1780. 

Î Leach 223. In 1 Hawk. P. C. c. 47. 
Return from Transportation, s. 23 (re
ferring to Cas. C. L. 197 ) this case is 
cited as having decided that the pri
soner was so referred back lo his ori
ginal sentence, on his being indicted 
for returning from transportation, 
and acquitted. But in the report 
in Leach, it is said that no indictment 
was ever preferred against the pri
soner for the new felony; but that, 
being in custody, a notice was served 
upon him to shew cause why execu
tion should not be awarded against 
him on his former sentence : that af
ter this notice he was put to the bar, 
and his identity and the record of his 
former conviction proved ; and he not 
being prepared to prove the truth of 
certain facts alleged in his defence,

the court gave their opinion that, as 
he had broken the condition of the 
pardon, he remained in the same state 
in which he was at the time the par
don was granted, viz. under sentence 
of death, with a respite of that sen
tence during his majesty’s pleasure. 
The report further states, that after
wards it was submitted to the Judges, 
whether the prisoner would not have 
been liable to suffer death without be
nefit of clergy, if he had been indicted 
and convicted under a statute then 
existing, namely, the 8 G. 3. c. 15., or 
whether he had been properly referred 
to his original sentence. No opinion 
of the Judges is stated : but it ap
pears, that at the Old Bailey, April 
Sess. 1782, the prisoner was informed 
by the court that it was his majesty’s 
pleasure that he should be transported 
to Jfrica for life.
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and that it was not within another statute, namely, 19 G. 3. c. %4. 
because that act related only to pardons granted to offenders who 
had been convicted of felonies by which they were excluded from 
clergy, (rf)

In the last mentioned case, one point was clearly agreed upon, 
namely, that as the prisoner had, at the time of his discharge, a 
leal intention to quit the kingdom within the time, but had been 
prevented from carrying it into execution by the distress of 
poverty and ill health, these impediments amounted to a lawful 
excuse, (e)

(«) Aickles’s case, Old Bailey, 17S5. ed beyond the seas. But he thought, 
cor. Gould, J., Hotham,B.,and Adair, that when the condition of the king’s 
Recorder. The Kecorder thought, pardon was broken, the pardon was 
Rat the indictment was perfectly sup- gone. There being, however, a dif- 
ported under the clause of the 16 G. terence of opinion, it was intended to 
2. c. 15. adopted by 19 G. 3. c. 74. have submitted the case to the opinion 
tvhich made it a capital felony to be of the twelve Judges, if the prisoner 
found at large in Great Britain within had been found guilty, 
the term for which a convict, who was (e) Aickles’s case, 1 Leach 396. ; and
liable to be transported to America, see Thorpe’s case, id. ibid, note (a). 
had received sentence to be transport-

poverty and 
ill health 
amount to a 
lawful excuse 
for not having 
quitted the 
kingdom.
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CHAPTER THE THIRTY-SIXTH.

OF GAMING.

Having at 
cards, &c. as 
a recreation, 
and for mode
rate sums, is 
not any of
fence. But 
otherwise as 
to gaming.

9 Ann. c. 14. 
s. 5. Persons 
losing 101. at 
a sitting may 
sue for it a- 
gain; and if 
the loser does 
not sue, any 
other person 
may recover 
the same, and 
treble the va
lue.

i seems that by the common law, the playing at cards, dice, &c.. 
w ien Practised innocently and as a recreation, the better to fit a 
Peif" business, is not at all unlawful, nor punishable as any 
soit or offence : but a person guilty of cheating, as by playing with 
taise cards, dice, &c. may be indicted for it at common law, and 
fined and imprisoned according to the circumstances of the case, 
and heinousness of the oftence. («) We have seen that common 
gaming-houses are considered as nuisances in the eye of the 
law ; {b) and that lotteries have been declared to be public nui
sances, except as they may have been authorized by parliament, (c) 
And when the playing is, from the magnitude of the stake, exces
sive,. and such as is now commonly understood by the term 
gaming, it is considered by the law as an offence, being in its 
consequences most mischievous to society. In most cases, hovv- 
ever, the party is subjected only to pecuniary penalties, recover- 
abie by information, or by summary or civil proceedings ■ but 
some offences may be mentioned, which, by statutable enact- 
ments, may be prosecuted by indictment, (d)

The stature 9 Ann. c. 14. s. 5. enacts, that any person who shall 
at any time or sitting, by playing at cards, dice, tables, or other 
game or games whatsoever, or by betting on the sides or hands of 
such as do play at any of these games, lose to any one or more 
person or persons so playing or betting in the whole the snm or 
value of ten pounds, and shall pay the same, or any part thereof? 
he may sue for it again within three months, and recover it, with 
costs, by action of debt; and in case the loser shall not bond fide 
sue, any other person may sue for and recover the same, and treble 
the value thereof, with costs of slut, against the winner, (e) The

(a) 3 Bac. Abr. Gaming (A) 2 Roll. 
Abr. 78.

(b) Ante, 299.
(c) Aule, 304. And a late statute 

42 Geo. 3. c. 119. declares all games 
or lotteries, called Little Goes, to be 
public nuisances, and provides for 
their suppression ; and also imposes 
heavy penalties upon persons keeping 
offices, &c. not authorized by parlia
ment.

(ct) As to the penalties imposed upon 
persons gaming, or keeping gaming 
houses, &c. and the proceedings for 
the recovery of them, see 1 Hawk P. C. 
c. 92. 3 Bac. Abr. Gaming. 2 Burn. 
Just. Gaming. 4 Blue. Com. 172, 173, 
174, and the notes (10) (11), and the 
statutes 2 Geo. 2. c. 28. 12 Geo. 2. 
c. 28. 25 Geo. 2. c. 36. s. 5. and 16 
Car. 2. c. 7.

(e) S. g.
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statute then further enacts, that “ if any person 01 pvi sons what &c,

■*

-glilfllti
VSfto. 2. c. 34. ,.8. - If ms Ç» *•» '™ ™f'2nmum
^0'

might be running for his amusement, and not to win any bet. ( )
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cc valu;
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cc
cc
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(/) 18 Geo. 2. c. 31. s. 9. And by 
S. 10. the act is not to repeal or inva
lidate the 9 Ann. c. 14.

t.g) by nail v. Longbotham, 2 Wits.

36.

3&

(h) Brown v: Berkley, Cowp. 282.
(z) Lynall v. Longbotham, 2 Wits.
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B=5B£5:E5SHE:2i

wkhl™e»t°teCe(,4 Se”“*C“ SUi"C“’ 'hi" “ « ™= »“>«

mmmmimm
(tO 1 Hawk. P. c. c. 92. s. 52. Good- 

burn v. Marley, 2 Str. 1159. Blaxton 
« Pye, S Wils. 309. And it has been 
bolden, that a wager on a horse race 
tor less than 50/. cannot be recovered 
in an action : the 13 Geo. 2. c. 19. s.2. 
having prohibited such races. John
son Ban n, 4T.R. 1. and see Bid- 
mead v. Gale, 4 Burr. 2432. And that 
a wager, though for more than 50/. 
that the plaintiff could perform a cer
tain journey in a post-chaise and pair 
ot horses in a given time, cannot be 
so recovered. Ximenes v. Jaques, 6 
' • 499. Nor a like wager, that a
single horse should go from A. to B. 
on the high road sooner than one of 
two other horses to he placed at any 
distance their owner should please; 
hese being transactions prohibited by 

10 (ar, c 7.s. g.and 9 Anne, c.14. 
and not legalized by 13 Geo. 3. c. 19.

oris Geo g. c.34. which relate t 
bona fide horse-racing only. Whale 
t'.Pajot, 2Bos. and Pul. 51. And 
was ruled that no action can be mail 
tamed on a wager on a cock-Jigl,, 
Squires v. Whisken, 3 Campb. 14C 
And see as to the offence of keepin 
a cock-pit, ante, 300.
~0(P ^*a^ton v‘ Jennings, 2 Blac. R

(m) Jeffreys v. Walter, 1 Wits. 220.
(n) Bones v. Booth, 2 Blac. R. 12:6
(o) 1 Hawk. P. C. c. 82. s. 56. Anon 

8 Mod. 187.
(?) Rex v. Lookup, 2 Str. 1048 

The defendant was accordingly dis
charged without any fine or costs.

(q) Rex v. Hill, Harley and others, 
1 Starkic R. 359. And see Rex v. 
Gilliam, 6 T. R. 265. Rex v. Burdett, 
1 Ld. Raym. 149. ante, 146. Rex v. 
Baynes, 9 Ld. Ray in. 1265.
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CHAPTER THE THIRTY-SEVENTH.

OF USURY AND ILLEGAL BROKERAGE.

was anciently holden that the taking of any kind of considera
tion for the loan or forbearance of money was an offence of eccle
siastical cognizance, punishable by severe censures and forfei
tures : («) but this notion, which appears to have proceeded from a 
mistaken construction of some passages in the Mosaical law, (b) 
uas long given way to the more reasonable doctrine that there is 
nothing improper in taking a moderate interest for the use of
Uioney. Any large and immoderate consideration for such use 
nas, however, been justly deemed prejudicial to the Welfare of 
society ; and the contract to receive any such exorbitant increase 
1p that which is now generally understood by the odious appella
tion of usury.

It seems that, at common law, no indictment for usury could be 
supported, unless it were of such an exorbitant kind as that taken 
»y the Jews. Accordingly, it is laid down in the books, that 
usury, such as the Jews took, namely, forty per cent, per annum, 
or more, was an offence at common law ; and that, upon convic
tion, the usurer forfeited his goods to the king, and his lands 
o the lord of the fee, but that no other usury was so pro

hibited.^)
Different rates of interest have been established by different 

Rations. In this country also they have been regulated by the 
legislature; and have varied and decreased for two hundred years 
Past, according as the quantity of specie in the kingdom has in
creased by accessions of trade, the introduction of paper credit, 
aud other circumstances. By the statute 37 Hen. 8. c. 9. the rate 

interest was fixed at 10/. per cent, per annum, which the statute 
.Dliz. c. 8. confirmed; and ordained that all brokers should be 

guilty of a premunire who transacted any contracts for more, and 
j 'at the securities themselves should be void. The statute 21 

llc- I- c. 1/. reduced interest to eight per cent.; and it having

Usury a con
tract for ex
orbitant in
terest for the 
use of money.

Offence at 
common law.

Offence by 
statutes.

(“) 1 Hawk. P. C. c. 82. s. 4. 
I") Exod. c. 22. V. 25. Levit. 

, .‘6’ St- Deviter, c. 23. v. If 
« see 1 Hawk. P. C. c. 82. s. 7.5 

V0|u- 455.
r„y 2 Roll. 800. 3 Inst. 151, 1 

11 • Dlg- Usury, (A.) Anon. 1

416. It is however stated that a very 
eminent barrister, in the year 1814, 
advised that, in a case of clear and 
palpable usury, a party may be in
dicted at common law. 2 Chit. Grim. 
L. 549, note (/)
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been lowered in 1650, during the usurpation, to six per cent., the 
same reduction was re-enacted after the restoration, by the 12
„ ^ n ^ 1 . 1....  IO a, ‘J z. Ifî It lais

12 Ann. st.2.
C. 16. 3. 1.

enacts that no 
person shall 
take above 5 L 
per cent, in
terest.

And that all 
bonds, &c.for 
a greater in
terest shall be 
void.
And that per
sons taking 
above 51. for 
the forbear
ance of 1(W. 
for a year shall 
forfeit treble 
the value of 
the monies, 
&c.

S.2. enacts 
that no scri
vener, &c. 
shall take 
above 5s. for 
lOOf. for a 
year for brok- 
age, &c. ; nor 
above 12 d. 
besides stamp 
duties for 
making or re
newing any 
bond, &c. ; on 
penalty of 201. 
and costs and 
imprisonment 
for 6 months.

As to an in
dictment be
ing sustain
able upon 
this statute.

SaLUC vv tlO JLV^ ' -------------- — - ' v ,

Car. 2. c. 13.; and now, by the statute 12 Ann. st.2. c. lo. it i 
reduced to five per cent. A contract, therefore, to take more than 
five per cent, is at this time usurious, and by the statute of Anne 
totally void ; besides which, the lender is made liable to the for
feiture of treble the money borrowed.

This statute of Anne enacts, “ That no person or persons what- 
" soever, upon any contract, take, directly or indirectly, for loan 
“ of any monies, wares, merchandize, or other commodities what- 
" soever, above the value of five pounds for the forbearance of one 
" hundred pounds for a year, and so after that rate for a greater 
cc or lesser sum, or for a longer or shorter time;” and that all 
bonds contracts, &c. whereby there shall be reserved or taken 
above’the rate of five pounds in the hundred, as aforesaid, shall be 
utterly void ; “ and that all and every person or persons what- 
“ soever, which shall, upon any contract, take, accept, and re- “ ceive, by way or means of any corrupt bargain, loan, exchange, “ chevizance, shift, or interest of any wares, merchandizes, or 
« other thing or things whatsoever, or by any deceitful way or 
“ means, or by any covin, engine, or deceitful conveyance, for the “ forbearing or giving day of payment for one whole year, of and 
" for their" money or other thing, above the sum of five pounds “ for the forbearing of one hundred pounds for a year, and so after “ that rate for a greater or lesser sum, or for a longer or shorter “ term, shall forfeit and lose for every such offence the treble 
« value of the monies, wares, merchandizes, and other things so “ lent, bargained, exchanged, or shifted.”

The second section of this statute further enacts, “ that all and “ every scrivener and scriveners, broker and brokers, solicitor and 
“ solictors, driver and drivers of bargains and contracts, who shall “ take or receive, directly or indirectly, any sum or sums of 
" money, or other reward or thing for brokage, soliciting, driving, “ or procuring the loan, or forbearing of any sum or sums of 
« money, over and above the rate or value of five shillings for the “ loan or forbearing of one hundred pounds for a year, and so 
" rateably, or above twelve pence, over and above the stamp “ duties, for making or renewing of the bond or bill for loan, or “ forbearing thereof, or for any counterbond or bill concerning “ the same, shah forfeit for every such offence twenty pounds, 
“ with costs of suit, and suffer imprisonment for half a year ; the “ one moiety of all which forfeitures to be to the queen’s most ex- 
“ cellent majesty, her heirs and successors, and the other moiety 
“ to him or them that will sue for the same in the same county “ where the several offences are committed, and not elsewhere, by

action of debt, bill, plaint, or information, in which no essoign, 
“ wager of law, or protection, shall be allowed.

The provisions of the 12 Car. 2. c. 13. were similar to those ol 
the statute of Anne, which have been just cited, except that the 
rate of interest was fixed by them at six per cent ; and it is re
ported to have been decided that no indictment would lie upon 
the statute of Car. 2., and that it was necessary for the party pro
secuting to sue for the penalties in a penal action ; as being the
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method of proceeding prescribed by the statute, (d) But upon the 
principles which have been stated in a former part of this Work, as 
to an indictment being sustainable where there is a general pro
hibitory clause in a statute, though there be afterwards a par
ticular provision and a particular remedy given, it should seem 
that an indictment will lie upon the statute where an usurious 
transaction has been carried into effect, (e) An indictment for 
Usury has not, however, been a frequent mode of proceeding, as 
the party prosecuting has, in general, been contented to sue for 
the heavy penalties given by the statute : and it is clear that an 
indictment cannot be maintained for a corrupt agreement only ; as 
where such an agreement was stated in an indictment for usury, 
without any loan, or taking excessive interest in pursuance of it, 
judgment was arrested. (/)

It was holden, that justices of the peace at their quarter ses- Justices of 
sions had no jurisdiction upon an indictment on the statute of 12 
Car. 2. (§•) And with respect to an information on the statute of on an indict_ 
12 Anne, it has been holden that the court of King’s Bench will ment for 
not grant it after the time has elapsed within which the common usury, 
informer should institute his proceedings ; on the ground that ^matfonby 
where a penalty has vested in the crown only, the court have no t[le court 0/ 
power to grant an information, but must leave it to the attorney- K. B. 
general to file one if he shall think proper. (A)

It is said that an indictment for usury, (supposing it to be sus- Form ofUn
tamable,) must contain all the requisites of a declaration for 1C men 1 
usury. (?')

If the transaction were effected by means of some device, or Evidence, 
colourable pretence, it must be left to the jury to say whether the 
sum taken, though ostensibly for another purpose, was not in rea
lity taken as usurious interest. (A)

The statute 53 Geo. 3. c. 141. repeals the 17 Geo. 3. c. 26. 53 Geo. 3. c. 
except as to annuities or rent charges granted before the passing 
°f the act; and after providing for the due enrolment of the deeds, duce infants

(d) Reg. v. Dye, (7 Anne,) 11 Mod. 
174. The case is very shortly reported, 
and docs not state upon which section 
of the statute the question was raised : 
hut the editor of the Reports, (ed. 
1796,) has cited many authorities in 
Support of the decision, as to the ap
plicability of some of which qu. Reg.

Dye is however cited as law in 7 
fine. A hr. Usury, (I).

(e) Ante, il. et sequ. And see 2 Chit, 
mini. L. 549, note (/).

if) Ilex v. Upton, 2 Str. SI 6.
(S') Reg. v. Smith, (4 Anne,) 2 Salk. 

680. 2 Id. Raym. 1144. S. C.
O) Rex v. Hendricks, 2 Str, 1234. 

.S’ the 31 Eliz. c. 5. s. 5. the common 
informer is limited to a year after the 
ndeuce committed ; and, if no such 
suit is brought within a year, then the 
nrown may sue at any time within 
"° years after the end of the first 

year.
(Os Chit. Crini. L. 549. notef/).

In an action for usury, the averment 
of the quantum of the excess taken is 
material. But some of the reasons 
for that accuracy, namely, that the 
penalty is apportioned to the value, 
and that the judgment depends upon 
the quantum taken, do not apply to 
the proceeding by indictment. I t may, 
however, be said, on the other hand, 
that, as the contract must he set forth 
in the indictment, the general rule of 
pleading will apply; namely, that in 
setting forth a contract it is necessary 
to set it forth correctly, and prove it 
as set forth.

(k) Per Grose, J. in Rex v. Gillham, 
6 T. R. 268 See further as to the 
points decided concerning usury, and 
the proceedings for the recovery of 
the penalties, 1 Hawk. P. C. c. 82. 
6 Com. Dig. Usury. 7 Bac. Abr. Usury. 
2 Blac. Com. 455. el sequ. 4 Blac. 
Com. 156, 157.

6197
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&c. whereby any annuity or rent charge shall be granted, makes 
all contracts for the purchase of any annuity or rent-charge, with 
any person being under the age of twenty-one years utterly void ; 
and then enacts (s. 8.) “ that if any person shall either in person, 
“ or by letter, agent, or otherwise howsoever, procure, engage, 
“ solicit, or ask, any person being under the age of twenty-one 
“ years, to grant or attempt to grant any annuity or rent-charge, 
“ or to execute any bond, deed, or other instrument for securing 
“ the same, or shall advance or procure, or treat for any money 
“ to be advanced to any person under the age of twenty-one years, 
“ upon consideration of any annuity or rent-charge to be secured 
" or granted by such infant, after he or she shall have attained 
'« his or her age of twenty-one years; or shall induce, solicit, or 
“■ procure, any infant, upon any treaty or transaction for money 
“ advanced or to be advanced, to make oath, or to give his or her 
“ word of honour or solemn promise, that he or she will not plead 
“ infancy, or make any other defence against the demand of any 
“ such annuity or rent-charge, or the repayment of the money 
“ advanced to him or her when under age, or that when he or she 
“ comes of age, he or she will confirm or ratify, or in any way 
“ substantiate such annuity or rent-charge, every such person 
“ shall be guilty of a misdemeanor ; and being thereof lawfully con- 
“ victed in any court of assize, oyer and terminer, or general gaol 
“ delivery, shall and maybe punished for the said offence by fine, 
“ imprisonment, or other corporal punishment, as the court shall 
“ think fitto award.”

The 9th section enacts “that all and every solicitors and 
“ solicitor, scriveners and scrivener, brokers and broker, and other 
“ persons or person, who shall ask, demand, accept, or receive, 
“ directly or indirectly, any sum or sums of money, or any other 
“ kind of gratuity or reward, for the soliciting or procuring the 
“ loan, and for the brokerage of any money that shall be actually 
“ and bona fide advanced and paid as and for the price or consi- 
“ deration of any such annuity or rent charge, over and above the 
“ sum of ten shillings for every one hundred pounds so actually 
" and bona fide advanced and paid, shall be deemed and adjudged 
“ guilty of a misdemeanor; and being lawfully convicted of such 
“ offence in any court of assize, oyer and terminer, or general 
“ gaol delivery, shall and may for every such offence, be punished 
“ by fine and imprisonment, or one of them, at the discretion of 
“ the court ; and that the person or persons who shall have paid 
“ or given any sum or sums of money, gratuity or reward, shall 
“ be deemed a competent witness or witnesses, to prove the 
“ same.”

This act is not to extend to Scotland or Ireland, nor to any 
annuity or rent-charge given by will or by marriage settlement, 
or for the advancement of a child, nor secured upon freehold or 
copyhold, or customary lands, of equal or greater annual value 
than the said annuity, (over and above any other annuity, and the 
interest of any principal sum charged or secured thereon, of which 
the grantee had notice at the time of the grant) whereof the 
grantor is seised in fee simple or fee tail in possession, or the fee 
simple whereof in possession the grantor is enabled to charge at
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the time of the grant, or secured by the actual transfer of stock in 
any of the public funds, the dividends whereof are of equal or 
greater annual value than the said annuity ; nor to any voluntary 
annuity or rent charge granted without regard to pecuniary consi
deration or money’s worth ; nor to any annuity or rent-charge 
granted by any body corporate, or under any authority or trust 
created by act of parliament, (a)

It may be here mentioned that in a case of an indictment upon 
the repealed statute 17 Geo. 3. c. 26. s. 7- for taking more than 
ten shillings in the 100/. for brokerage, &c. it was objected at the 
trial that the evidence did not sustain the indictment 3 the charge 
being that 322/. 10s. was paid for brokerage of the sum of 2450/., 
and the evidence being that the defendant, at the time of the 
money being paid, said that 100/. was for the writings, (he being 
an attorney and having produced them,) 100/. by way of present, 
and 5/. per cent, on the whole sum, viz. 122/. IQs. Lord Kenyon, 
C. J., overruled the objection ; and, upon the whole case, directed 
the jury to consider whether the transaction were not a mere de
vice and colour to receive the sum stated under different pretences, 
but in truth for the brokerage and soliciting of the loan, in fraud 
°f the act of parliament. This decision was confirmed by the 
court, who were of opinion that the material question was, whe
ther more than ten shillings in the 100/. was taken by the defend
ant ; and that it was not necessary to prove that he took the exact 
sum laid in the indictment, though it was not laid with a scili- 
cet. (%)

(a) Sect. 10. sura not being necessary, see Rex v.
(n) Rex v. Gillham, 6 T. R. 265., Burdett, 1 Ld. Raym. 149. Ante, 146, 

and at N. P. 1 Esp. Rep. 285. As to and Rex v. Hill and others, 1 Stark. 
*ke point of the proof of the exact Rep. 359. Ante, 408.

On an indict
ment on the 17 
G. 3. c. 26. it 
was held not 
to be necessary 
to prove the 
exact sum laid, 
and that the 
jury were to 
consider whe
ther the mo- 
nieswere taken 
asafair charge, 
or as a device 
to avoid the 
statute.
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an indictable 
offence.

CHAPTER THE THIRTY-EIGHTH.

OF OFFENCES RELATING TO DEAD BODIES.

It has been holden that it is an indictable offence to take up a 
dead body, even for the purpose of dissection. Upon an indict
ment for this offence it was moved, in arrest of judgment, that if 
it were any crime, it was one of ecclesiastical cognizance only ; 
that it was not made penal by any statute ; and that the silence of 
Stamford, Hale, and Hawkins, upon this subject, afforded a very 
strono- argument to shew that there was no such offence cognizable 
in the criminal courts. But the Court said, " that common de- 
cc cency required that the practice should be put a stop to : that 
“ the offence was cognizable in a criminal court, as being highly 
<( indecent, and contra honos mores ; at the bare idea alone of 
" which nature revolted. That the purpose of taking up the body 
“ for dissection did not make it less an indictable offence : and 
“ that, as it had been the regular practice of the Old Bailey, in 
« modern times, to try charges of this nature, many of which had 
“ induced punishment, the circumstance of no writ of error hav
er ing been brought to reverse any of these judgments was a strong 
cc proof of the universal opinion of the profession upon this sub
ie ject • and they, therefore, refused even to grant a rule to shew 
“ cause lest that alone should convey to the public an idea that 
“ they entertained a doubt respecting the crime alleged.” (a)

It is an offence against decency to take a person’s dead body, 
with intent to sell or dispose of it for gain and profit. An indict
ment charged (inter alia) that the prisoner a certain dead body 
of a person unknown lately before deceased, wilfully, unlawfully, 
and indecently, did take and carry away, with intent to sell and 
dispose of the same for gain and profit : and it being evident that 
the prisoner had taken the body from some burial ground, though 
from what particular place was uncertain, he was found guilty upon

(a) Rex v. Lynn, 2 T. Rep. 733. 1
leach, 497. 2 East. P. C. c. 16. s. 89. 
p. 652. The defendant was only fined 
five marks, on the ground that he 
might possibly have committed the 
crime merely from ignorance, as no 
person had been before punished for 
the offence in that court. In 4 Bla. 
Com. 236, 237, stealing a corpse is 
mentioned as a matter of great inde

cency ; and the law of the Franks is 
mentioned, (as in Montesqu. Sp. 1. b- 
30. ch. 19.) which directed, that a per
son who had dug a corpse out of the 
ground, in order to strip it, should be 
banished from society, and no one suf
fered to relieve his wants till the rela
tions of the deceased consented to h'S 
re-admission.
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this count. And it was considered that this was so clearly an 
indictable offence, that no case was reserved, (a)

The refusal or neglect to bury dead bodies by those whose duty 
it is to perform the office, appears also to have been considered 
as a misdemeanor. Thus, Abney, J., in delivering the opinion of 
the Court of Common Pleas, said, “ The burial of the dead is, (as 
“ I apprehend,) the duty of every parochial priest and minister ; 
“ and if he neglect or refuse to perform the office, he may, by the 
<c express words of Canon LXXXVÏ. be suspended by the ordinary 
“ for three months. And if any temporal inconvenience arise, as 
cc a nuisance, from the neglect of the interment of the dead corpse, 
“ he is punishable also by the temporal courts, by indictment or 
54 information.”(6)

Provision has also been made by statute for the suitable inter
ment of such dead bodies as may be cast on shore from the sea. 
The 48 Geo. 3. c. %5. enacts, that the churchwardens and over
seers of parishes in England, in which any dead body shall be 
found thrown in, or cast on shore from the sea, shall, upon notice 
of the body lying within their parishes, cause the same to be 
forthwith removed to some convenient place ; and with all conve
nient speed to be decently interred in the churchyard or burial 
ground of such parishes : and if the body be thrown in, or cast on 
shore in any extra-parochial place, where there is no churchwar
den or overseer, a similar duty is imposed upon the constable or 
headborough of such place, (c)

It is further enacted, that every minister, parish-clerk, and sex
ton, of the respective parishes, shall perform their duties as is 
customary in other funerals, and admit of such dead body being 
interred, without any improper loss of time ; receiving such sums 
as in cases of burials made at the expense of the parishes, (d) The 
statute provides also as to the expenses of such burials, and the 
raising of money to defray them ; gives a reward of five shillings 
to the persons first giving notice to the parish officers, or to the 
constable or headborough of an extra parochial place, of any dead 
body being cast on shore ; and imposes a penalty of five pounds 
°n persons finding dead bodies and not giving notice, and of parish 
officers neglecting to execute the act. (e) An appeal to the quar
ter sessions is also given to any person thinking himself aggrieved 
by any thing done in pursuance of the act.(/)

The preventing a dead body from being interred has also been 
considered as an indictable offence. Thus, the master of a work- 
house, a surgeon, and another person, were indicted for a con
spiracy to prevent the burial of a person who had died in a work- 
house, (g) And though Hyde, C. J., upon a question how far the

(«) Rex v. Gilles, cor. Bayley, J. 
Northumberland Spr. Ass. 1820. MS. 
“ayley, J. Russ. & Ry. 366, note (b). 
h (f) Andrews v. Cawthorne, Wilks 
j, ’ note (a). Abney, J., cited a case 
T 7 G. I ■ B. R. where that court 

lade a rule upon the rector of Da- 
ventry, in Northamptonshire, to shew 
fauJ® why an information should not 

e bled, because he neglected to bury

a poor parishioner who died in that 
parish.

(c) 48 Geo. 3. c. 75. s. 1.
(d) Id. ibid. s. 2.
(e) Ibid. ss. 1, 3, 4, 5, 6, 7, 8, 12, 13, 

14.
(/) Id. sect. 10.
(g) Rex v. Young and others, cited 

in Rex v. Lynn, 2 T. R. 734.
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Of Offences relating to Dead Bodies, [book ii.

forbearance to sue one who fears to be sued, is a good considera
tion for a promise, (/t) cited a case where a woman, who feared 
that the dead body of her son would he arrested for debt, was 
holden liable, upon a promise to pay in consideration of forbear
ance, though she was neither executrix nor administratrix ; (i) yet 
the other Judges are said to have doubted of this : (k) andina 
recent case, Lord Ellenborough, C. J., said it would be impossible 
to contend that such a forbearance could be a good consideration 
for an assumpsit.(/) Lord Ellenborough, C. J., continued, “to 
“ seize a dead body upon any such pretence would be contrà honos 
“ mores, and an extortion upon the relatives.” And in a subse
quent part of the case, his Lordship said, “ As to the case cited 
« by Hyde, C. J., of a mother who promised to pay on forbear- 
« ance of the plaintiff to arrest the dead body of her son, which 
« she feared he was about to do, it is contrary to every principle 
“ of law and moral feeling : such an act is revolting to humanity, 
“ and illegal.”

There is one case in which the too speedy interment of a dead 
body may be an indictable offence ; namely, where it is the body 
of a person who has died of a violent death. In such case, by 
Holt, C. J., the coroner need not go ex officio to take the inquest, 
but-ought to be sent for, and that when the body is fresh ; and to 
bury the body before he is sent for, or without sending for him, 
is a misdemeanor, (rn) It is also laid down that if a dead body in 
prison, or other place, whereupon an inquest ought to be taken, 
be interred or suffered to lie so long that it putrefy before the 
coroner has viewed it, the gaoler or township shall be amerced, (n)

(m) Regina v. Clark, 1 Salk. 377.
Anon. 7 Mod. 10. 2 Hawk. P. C. c. 9.
s. 23, note (4).

(n) 2 Hawk. P. C. c. 9. s. 23. And 
see an indictment against a township 
for a misdemeanor, in burying a body 
without notice to the coroner, 2 Chit. 
Cr. L. 256.

(h) Quick v. Coppleton, 1 Vent. 161.
(J) The name of the case is not men

tioned ; but it is said that Hyde, C. J., 
cited it as a case that occurred in the 
Court of Common Pleas when he sat 
there.

(/r) Quicki). Coppleton, 1 Vent. 161.
(/) Jones v. Ashbumham, 4 East. 460.
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CHAPTER THE THIRTY-NINTH.

°F going armed in the night-time, for the destruction of

GAME.

The statute, 57 Geo. 3. c. 90., reciting that idle and dis
orderly persons go frequently armed in the night-time for the 
Purpose of protecting themselves, and aiding and abetting, and 
Assisting each other, in the illegal destruction of game or rabbits ; 
aud that such practices were found by experience to lead to the 
Commission of felonies and murders ; for the more effectual sup
pression thereof enacts, “ That if any person or persons, having 
(c entered into any forest, chase, park, wood, plantation, close, or 
Cc other open or inclosed ground, with the intent illegally to de

stroy, take, or kill, game or rabbits, or with the intent to aid, 
"c abet, and assist, any person or persons illegally to destroy, take, 
‘ or kill, game or rabbits, shall be found at night, that is to say, 

(( between the hours of six in the evening and seven in the morn- 
ing, from the first day of October to the first day of February : 

C[ between seven in the evening and five in the morning from the 
(c first day of February to the first day of April ; and between nine 
(( ln the evening and four in the morning for the remainder of the 
C( year ; armed with any gun, cross-bow, fire arms, bludgeon, or 
C( any other offensive weapon, every such person so offending, 
(t being thereof lawfully convicted, shall be adjudged guilty of a 
(( misdemeanor, and shall be sentenced to transportation for seven 
(( years, or shall receive such other punishment as may by law be 
(t Uiflicted on persons guilty of misdemeanor, and as the court 
t( before which such offenders may be tried and convicted shall 
Cf ufijudge : and if any such offender or offenders shall return into 
(( Great Britain before the expiration of the term for which he or 
cc ^ley shall be so transported, contrary to the intent and liman
te lr)S hereof, he or they so returning, and being thereof duly con- 
(l victed, shall be adjudged guilty of felony, and shall be sentenced 
(( transportation for the term or terms of his or their natural life 

°r lives.’-’
;i _ cf several are together, and any one of them is armed, the others 

nable to be convicted under this act. O’Flannagan and two 
jj lers were in a park at night, and two of them had guns. O’Flan- 

a§an had one : but which of the other two persons had the other 
VOL. I. 2 E

57 G. 3. c. 90. 
s. 1.—Persons 
found at cer
tain times 
within any fo
rest, &c. with 
intent to de
stroy, &c. 
game, and 
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of a misde
meanor,
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receive other 
punishment.
And offenders 
returning after 
transportation 
are to be trans
ported for life.

Construction 
of the act.
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o-un could not be ascertained. The point was therefore saved, 
whether either of these two could be found guilty : but, upon the 
case reserved, the Judges were clear that, if any one of the party 
was armed, every one of the party was within the act ; and the 
conviction of ah these was held right, (a) But if several are out 
together, and one has arms without the knowledge of the others, 
the others are not liable to be convicted under this act. Johnson 
and Southern went into a close in the night to kill game ; Johnson 
had a loaded pistol, but Southern did not know it : and, upon a case 
reserved, the Judges thought Southern not liable' to be convicted 
under the act. (Z>) Perceiving a person fire is finding him armed, 
though his person is not seen at the time : and it is no answer to 
a charge under the act, that the parties put down their arms, and 
left them before they were seen, if it was perceived that some one 
was there armed before they were seen. A keeper heard a gun 
fired in a wood, and called to his man to watch : the persons in 
the wood immediately abandoned their guns, and had crept away 
two hundred yards from them, when the keeper and his man dis
covered and seized them. A case was reserved upon the question, 
whether they could be considered as found armed when they had got 
to so great a distance from their guns before they were discovered : 
and the Judges (eleven) held that they were, and that they were
rightly convicted, (c) .

The indictment upon this statute for having entered into a foresu, 
chase, &c. and being found armed in the night, must in some way 
or other particularize the place ; for the defendant has a right to 
know to what specific place the evidence is to be directed : and 
stating that in the parish of A. the party entered into a certain close 
there is not sufficient. The first count of an indictment stated, 
that the defendant, at the parish of Whitford, in the county ot 
Northumberland, having entered into a certain close there situate, 
with intent there illegally to kill game, was there found at night 
armed with a certain gun ; and the second count charged him W 
like manner with having entered into a certain inclosed ground = 
but neither the close nor the inclosed ground were described by 
name ownership, occupation, or abuttals. And upon a case re 
served, Abbott, C. J., Holroyd, J., and Park, J., thought any such 
description unnecessary: but Burrougli, J., Garrow, B., Best, do 
Bullock, B., and Bayley, J., thought otherwise, because there 
substantially a local offence, and the defendant was entitled to 
know to what specific place the evidence was to be directed ; aI) 
judgment was arrested, (d)

A person convicted under this statute of 57 Geo. 3. of bein„ 
found armed in the night in a forest, chase, park, wood or planta
tion, may be sentenced to hard labour by 3 Geo. 4. c. 114. ; for a 
these places are either open or inclosed ground, (e) lhat statu 
enacts, that whenever any person shall be convicted of (among

(а) Rex v. Smith, Mich. T. 1818. 
MS. Bayley, J. and Russ, and Ry. 368.

(б) Rex v. Southern, East. T. 1821. 
MS. Bayley, J. Russ, and Ry. 414.

(tj Rex v. Nash, East. T. 1819. MS.

Bayley, J. Russ, and Ry. 886.
(d) Rex v. Ridley, Trin. T. 

Russ, and Ry. 515.
(e) Rex v. Pankhurst, Hil. T. 18<! 

Russ, and Ry. 503.



419cHap. XXXIX.3 Of Destroying Game in the Night.
many other offences specified) having entered any open or inclosed 
ground, with intent there illegally to destroy, take, or kill, game 
°r rabbits, or with intent to aid, abet, and assist, any person or 
Persons illegally to destroy, take, or kill, game or rabbits, and 
having been there found at night armed with any offensive weapon, 
h shall and may be lawful for the court, before which any such 
offender shall be convicted, or which by law is authorized to pass 
sentence upon any such offender, to award and order (if such court 
shall think fit) sentence of imprisonment, with hard labour, for any 
term not exceeding the term for which such court may now im
prison for such offence, either in addition to, or in lieu of, any 
other punishment which may be inflicted on any such offender, by 
:iny law in force before the passing of this act.

The second section of the 57 Geo. 3. c. 90. enacts, that, for the 
more easy and speedy bringing the offenders against this act to 
Justice, it shall be lawful for the rangers, owners, and occupiers, 
°f any such forest, chase, park, wood, plantation, close, or other 
open or inclosed ground, and also for their keepers, servants, and 
for any other persons, to seize and apprehend, or to assist in seizing 
a,id apprehending offenders by virtue of this act, and to convey 
(md deliver such offenders into the custody of a peace officer, who 
ls hereby authorized and directed to convey them before a justice 
°f the peace for the county or place where such offence shall be 
alleged to have been committed ; or, in case such offenders shall 
P°t be so apprehended, any such justice may, on information before 
mm on the oath of any credible witness or witnesses, issue his 
^arrant for the apprehension of them ; and if, upon the apprehen- 
sion of any such offenders, it shall appear to such justice, on the 
°ath of any credible witness or witnesses, that the persons so 
charged have been guilty of the crime of being found armed at 
oight as aforesaid, such justice may admit them to bail, and in 
default of bail, commit them to the county gaol, until the next 
general quarter sessions of the peace, or the next general commis- 
m?n of gaol delivery, for the same county or place, there to be 
tried and dealt with as by this act is directed ; and if in Scotland, 
*mtil the persons so charged shall be dealt with as any persons 
charged with a transportable offence may be dealt with according 
f° the law and practice of Scotland.

But persons unarmed, going out by night for the destruction of 
Ba_me, are not liable to such serious punishments ; this statute 
being more mild in its enactments than one which was passed in 
he preceding yea'r. ( f) With respect to such persons unlawfully 

entering into, or being found in, any forest, &c. or other open or 
mclosed ground at night, (according to the former provisions of 
.he act as to what shall be deemed night for these purposes,) hav- 
:?§ any net, engine, or other instrument, for the purpose, and with 
he intent to destroy, take, or kill, or who shall wilfully destroy, 
ake, or kill game, it enacts, that the rangers, owners, and occu-

57 Geo. 3. 
c. 90. s. 2,— 
Rangers, 
keepers, &c. 
may appre- 
hendoffenders, 
and deliver 
them to a 
peace officer.

And a justice 
of peace, on 
information, 
&c. may, in 
default of 
bail, commit 
till the quarter 
sessions, or 
gaol delivery -.

And if in Scot
land, until the 
party be dealt 
with according 
to the law of 
Scotland.
57 Geo. 3. 
c. 90. s. 3.— 
Persons found 
in any forest 
&c. at night, 
with engine, 
&c. for de
stroying game, 
may be taken 
before a jus
tice.

is r^ The 56 Geo. 3. c. 130. which subject, 39 and 40 Geo. 3. c. 50., is also 
j)y eP®aled by this statute, s. 4. ; and repealed. 

s' 5- a former statute on the same
2 e 2

i



Of Destroying Game in the Night, [took ii.

piers, of any such forest, &c. or other open or inclosed ground, and 
also their keepers, servants, and any other persons, may seize and 
apprehend, or assist in seizing and apprehending such offenders, 
and convey and deliver them into the custody of a peace officer, 
who is to convey such offenders before a justice of the peace for 
the county or place where the offence shall be alleged to have been 
committed, to be dealt with according to law. (g).

(g) 57 Geo. 3. c. 90. s. 3. For the such offenders, see 2 Burn. Just. tit. 
different modes of proceeding against Game.

l
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OF

OFFENCES AGAINST THE PERSONS OF INDIVIDUALS.

CHAPTER THE FIRST

OF MURDER.

Murder is the killing any person under the King’s peace, with Defimtfcmof 
Ujalice prepense or aforethought, either express or implied by law, (a)
Oìtìns description the malice prepense, malitia prœcogitata, is the g*g«g, or ma- 
chief characteristic, the grand criterion by which murder is to be lice prepense, 
distinguished from any other species of homicide ; (6) and it will 
therefore be necessary to inquire concerning the cases in which L, *
such malice has been held to exist. It should, however, be oh- ^ 7 - °
served, that when the law makes use of the term malice afore
thought as descriptive of the crime of murder, it is not to be 
Understood merely in the sense of a principle of malevolence to 
particulars, but as meaning that the fact has been attended with 
such circumstances as are the ordinary symptoms of a wicked, 
depraved, and malignant spirit ; a heart regardless of social duty, 
àndTTeliheratelv bent upon mischief, (c) And in gênerai any 
fnrnEd designTof doing mischief may be called malice ; and there
fore not such killing only as proceeds from premeditated hatred or 
te venge against the person killed ; but also, in many other cases, 
such killing as is accompanied with circumstances that shew the 
heart to be perversely wicked, is adjudged to be of malice prepense, 
and consequently murder, (d)

Malice may be either express or implied by law. Express Malice may be 
malice is, when one person kills another with a sedate deliberate ciU.,cr ®*Press 
mind and formed design : such formed design being evidenced by or imp ie ‘ 
external circumstances, discovering the inward intention ; as lying

(a) 3 Inst. 47, 51. 1 Hale 424, 448, (6) 4 Blac. Com. 198. Gastineaux’s
749- 1 Hawk. P. C. c. 31. s. 3. Kely. case, 1 Leach 417.
*27- Post. 256. 2 Lord Raym. 1487. (c) Post. 256, 262.
4 Blac. Cora. 198. 1 East. P. C. c. 5. (d) 1 Hawk. P. C. c. 31. s. 18. Post.
s- 2- p. 214. 257. 1 Hale 451 to 454.



Of Murder.—Malice. [book ih-

in wait, antecedent menaces, former grudges, and concerted 
schemes to do the party some bodily harm, (e) And malice is im
plied by law from any deliberate cruel act committed by one person 
against another, however sudden : (/) thus where a man kills an
other suddenly without any, or without a considerable provocation, 
the law implies malice ; for no person, unless of an abandoned 
heart, would be guilty of such an act upon a slight or no apparent 
cause, (g) So if a man wilfully poisons another ; in such a deli
berate act the law presumes malice, though no particular enmity 
can be proved. (A) And where one is killed in consequence of 
such a wilful act as shews the person by whom it is committed to 
be an enemy to all mankind, the law will infer a general malice 
from such depraved inclination to mischief, (i) And it should be 
observed as a general rule, that all homicide is presumed to be

(e) 1 Hale 451. 4 Blac. Com. 199. 
If) 1 East. P. C. c. 5. s. 2. p. 215. 
(g) 4 Blac. Com. 200.
(ft) 1 Hale 455. 4 Blac. Com. 200. 
(0 1 Hale 474. 1 Hawk. P. C. c.

29. s. 12. 4 Blac. Com. 200. 1 East.
P. C. c. 5. s. 18. Malitia in its pro
per or legal sense is different from 
that sense which it bears in common 
speech. In common acceptation it 
signifies a desire of revenge, or a set
tled anger against a particular person : 
but this is not the legal sense; and 
Lord Holt, C. J. says upon this sub
ject, “ Some have been led into mis- 
“ takes by not well considering what 
“ the passion of malice is ; they have 
“ construed it to be a rancour of mind 
“lodged in the person killing for 
“ some considerable time before the 
“ commission of the fact, which is a 
“ mistake, arising from the not well 
“ distinguishing between hatred and 
“ malice. Envy, haired, and malice, 
“ are three distinct passions of the 
“ mind.” Kel. 127. Amongst the Ro
mans, and in the civil law, malitia ap
pears to have imported a mixture of 
fraud, and of that which is opposite to 
simplicity and honesty. Cicero speaks 
of it (De Nat. Deor. Lib. 3. s. 30.) as 
“versuta et fallax nocendi ratio and
in another work (De Offe. Lib. 3. s. 
18.) he says, llmihi quidem etiam vene 
“ tuer éditâtes non hottes tœ videntur si 
“ sint malitiosis (i. e. according to 
“ Pearce, a malo animo profectis) 
“blanditiis officiorum; non veritate, 
“ sed simulatione quæsitœ." And see 
Dig. Lib. g. Tit. 13. Lex. 8. where, in 
speaking of a banker or cashier gi ving 
in his accounts, it is said, “ Tibi exigitur 
“ argentarius rationes edere, tunc pu- 
“ nitur cum dolo malo non exhibit * * * 
“ Dolo malo autem non edit, et qui ma- 
“ litiose edidit, et qui in totum non editi'' 
Amongst us inalice is a term of law

importing directly wickedness, and 
excluding a just cause or excuse. Thus 
Lord Coke, in his comment on the 
words per malitiam, says, “ if one be 
“ appealed of murder, and it is found 
“ by verdict that he killed the party se 
“ defendendo, this shall not be said to 
“ be per malitiam, because he had a 
“ just cause." 2 Inst. 384. And where 
the statutes speak of a prisoner on his 
arraignment standing mute of malice, 
the word clearly cannot be understood 
in its common acceptation of anger or 
desire of revenge against another. 
Thus where the statute 25 Hen. 8. c. 
3. says, that persons arraigned of petit 
treason, &c. standing “ mute of malice 
“ or froward mind,” or challenging, 
&c. shall be excluded from clergy, the 
word malice, explained by the accom
panying words, seems to signify a 
wickedness or frowardness of mind in 
refusing to submit to the course of 
justice ; in opposition to cases where 
some just cause may be assigned for 
the silence, as that it proceeds from 
madness, or some other disability or 
distemper. And in the statute 21 Edw. 
1. De malefactoribus in parcis, tres
passers are mentioned who shall not 
yield themselves to the foresters, &c. 
but “ immo malitiam suam prosequendo 
“ et continuando," shall fly or stand 
upon their defence. And where the 
question of malice has arisen in cases 
of homicide, the matter for considera
tion has been (as will be seen in the 
course of the present and subsequent 
Chapters) whether the act were done 
with or without just cause or excuse ; 
so that it has been suggested (Chappie, 
J. MS. Sum.) that what is usually 
called malice implied by the law 
would perhaps be expressed more in
telligibly and familiarly to the under
standing if it were called malice in a 
legal sense.



chap. I.] Express or implied.
malicious, and of course amounting to murder, until the contrary 
appears, from circumstances of alleviation, excuse, or justifica
tion : (k) and that it is incumbent upon the prisoner to make out 
such circumstances to the satisfaction of the court and jury, unless 
they arise out of the evidence produced against him. (/) It should 
also be remarked that, where the defence rests upon some violent 
provocation, it will not avail, however grievous such provocation 
may have been, if it appears that there was an interval of reflection, 
or a reasonable time for the blood to have cooled before the deadly 
Purpose was effected. And provocation will be no answer to proof 
of express malice ; so that if, upon a provocation received, one 
party deliberately and advisedly denounce vengeance against the 
other, as by declaring that he will have his blood, or the like, and 
afterwards carry his design into execution, he will be guilty o 
murder ; although the death happened so recently after the provo
cation as that the law might, apart from such evidence of express 
malice, have imputed the act to unadvised passion, (m) But where 
fresh provocation intervenes between preconceived malice and the 
death, it ought clearly to appear that the killing was upon the an
tecedent malice ; for if there be an old quarrel between A. and B., 
and they are reconciled again, and then, upon a new and sudden 
falling out, A. kills B., this is not murder, (n) It is not to be pre
sumed that the parties fought upon the old grudge, unless it appear 
from the whole circumstances of the fact : (o) but if upon the cir
cumstances it should appear that the reconciliation was but pie- 
tended or counterfeit, and that the hurt done was upon the score 
of the old malice, then such killing will be murder, ( p)

Where knowledge of some fact is necessary to make a killing 
murder, those of a party who have the knowledge will be guilty of 
murder, and those who have it not of manslaughter only. H A. 
assault B. of malice, and they fight, and A. s servant come in aid 
of his master, and B. be killed, A. is guilty of murder ; but the ser
vant, if he knew not of A.’s malice, is guilty of manslaughter

The person committing the crime must be a free agent, and not The party 
subject to actual force at the time the fact is done : thus if A. by 
force take the arm of B. in which is a weapon, and therewith kill 
C., A is guilty of murder, but not B. But if it be only a moral 
force put upon B. as by threatening him with duress or imprison- 
rnent, or even by an assault to the peril of his life, m order to 
compel him to kill C., it is no legal excuse. (?) If, however, A. 
procures B. an ideot, or lunatic, to kill C., A. is guilty of the mur
der as principal, and B. is merely an instrument, (r) bo it A. lay 
a trap or pitfall for B. whereby B. is killed, A. is guilty of the 
murder as a principal in the first degree, the trap or pittai being 
only the instruments of death, (s) If one persuade another to kill

(fc) 4 Blac. Com. 201.
(0 Fost. 255. 4 Blac. Com. 201.

1 East. P. C.c. 5. s. 12. p. 224.
(m) 1 East. P. C. c. 5. s. 12. p. 224. 
(») 1 Hale 451.
(») I Hawk. P. C. c. 31. s. 30.
(P) 1 Hale 451.

(a) 1 Hale 446. Plowd. 100. post, 
431.

(q) 1 Hale 433. Halt. c. 145. p.
473. 1 East. P. C. c. 5. s. 12. p. 225.

(r) 1 East. P. C. c. 5. s. 14. p. 228. 
1 Hawk. P. C. c. 31. s. 7.

(s) 4 Blac. Com. 35.
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Mmself, the adviser is guilty of murder ; and if the party takes 
poison himself by the persuasion of another, in the absence of the 
persuader, yet it is a killing by the persuader ; and he is principal 
in it, though absent at the taking of the poison, (t) And he who 
kills another upon his desire or command is, in the judgment of the 
law, as much a murderer as if he had done it merely of his own 
head.(w)

Murder may be committed upon any person within the King’s 
peace. Therefore, to kill an alien enemy within-the kingdom, 
unless it be in the heat and actual exercise of war, {in) or to kill 
a Jew, an outlaw, one attainted of felony, or one in a prœrnu- 
nire, (x) is as much murder as to kill the most regular born Eng
lishman. (y)

An infant in its mother’s womb, not being in rerum natura, is 
not considered as a person who can be killed within the descrip
tion of murder; and therefore if a woman, being quick or great 
with child, take any potion to cause an abortion, or if another 
give her any such potion, or if a person strike her, whereby the 
child within her is killed, it is not murder or manslaughter, (z) 
But by a recent statute any person wilfully and maliciously ad
ministering poison, to cause or procure the miscarriage of any 
woman, then being quick with child, is guilty of a capital offence ; 
and any person administering medicines to women not quick with 
child, with intent to procure miscarriage, is guilty of felony, (a) 
Where a child, having been born alive, afterwards died by reason 
of any potions or bruises it received in the womb, it seems always 
to have been the better opinion that it was murder in such as ad
ministered or gave them. (&)

The murder of bastard children by the mother was considered 
as a crime so difficult to be proved, that a special legislative pro
vision was made for its detection by the statute 21 Jac. 1. c. 2/. 
which required that any such mother endeavouring to conceal the 
death of the child, should prove, by one witness at least, that the 
child was actually born dead. But this law, which made the con
cealment of the death almost conclusive evidence of the child’s 
being murdered by the mother, was accounted to savour strongly 
of severity, and always construed most favourably for the unfor
tunate object of accusation; and at length it was repealed, toge
ther with an Irish act upon the same subject, by a late statute, (c)

(<) 1 Hale 431. Vaux’s case, 4 Rep. 
44 b.

(m) 1 Hawk. P. C. c. 27. s. 6. Saw
yer’s case, Old Bailey, May 1815. MS. 
S. P. And see Rex v. Dyson, post, 430.

(w) 1 Hale 433.
(x) Id. ibid. Formerly to kill one 

attaint in a præmunire was held not 
homicide, 24 Hen. 8. B. Coron. 197. : 
but the stat. 5 Eliz. c. 1. declared it 
to be unlawful.

(y) 4 Blac. Com. 198.
(%) 1 Hale 433.
(a) 43 Geo. 3. c. 58.
(h) 3 Inst. 50. 1 Hawk. P. C. c. 31.

s. 16. 4 Blac. Com. 198. l East. P. C.

c. 5. s. 14. p. 228. contra I Hale 432. 
and Staundf. 21. but the reason on 
which the opinions of the two last 
writers seem to be founded, namely, 
the difficulty of ascertaining the fact, 
cannot be considered as satisfactory, 
unless it be supposed that such fact 
never can be clearly established.

(c) 43 Geo. 3. c. 58. s. 3. The Irish 
act was one of the 6 Ann. The 49 
Geo. 3. c. 14. repeals an act of the 
parliament of Scotland, sess. 2. pari. 1. 
Guil. and Mar. by which a woman 
concealing her being with child during 
the whole space, and not calling for 
and making use of assistance in the
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Of tlie means 
of killing.

which provides “ that the trials in England and Ireland respeci- 
c< ively, of women charged with the murder of any issue of their 
“ bodies, male or female, which being born alive would by law 
“ be bastard, shall proceed and be governed by such and the like 
“ rules of evidence, and of presumption, as are by law used and 
“ allowed to take place in respect to other trials for murder, and 
“ as if the said two several acts had never been made.” (d)

The killing may be effected by poisoning, striking, starving, 
drowning, and a thousand other forms of death by which human 
nature may be overcome. (e) But there must be some external 
violence, or corporal damage, to the party ; and therefore where 
a person, either by working upon the fancy of another, or by 
harsh and unkind usage, puts him into such passion of grief or 
fear that he dies suddenly, or contracts some disease which causes 
his death, the killing is not such as the law can notice. (/) If a 
man however does an act, the probable consequence of which may 
be, and eventually is, death, such killing may be murder; although 
110 stroke be struck by himself, and no killing may have been pri
marily intended : (g) as where a person carried his sick father, ? 
against his will, in a severe season, from one town to another, by 
reason whereof he died ; (A) or where a harlot, being delivered of " 
a child, left it in an orchard covered only with leaves, in which 
condition it was killed by a kite ; (i) or where a child was placed 
m a hogstye, where it was devoured, (k) In these cases, and also
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where a child was shifted by parish officers from parish to parish, 
fill it died for want of care and sustenance, (l) it was considered 
that the acts so done, wilfully and deliberately, were of malice 
prepense.

Forcing a person to do an act which is likely to produce his 
death, and which does produce it, is murder ; and threats may 
constitute such force. The indictment charged first, that the 
prisoner killed his wife by beating ; secondly, by throwing her 
°ot of the window ; and, thirdly and fourthly, that he beat her ' 1 rÿ Æof/â(/£
dud threatened to throw her out of the window and to murder 1 l£pk-t>Ad-ym 
j,'er 5 and that by such threats she was so terrified that, through 
mar of his putting his threats into execution, she threw herself 
cut of the window, and of the beating and the bruises received 
"Y the fall died. There was strong evidence that the death of the 
vdfe was occasioned by the blows she received before her fall : but 
Ifeath, J. Gibbs, J. and Bayley, J. were of opinion that if her 
death was occasioned partly by the blows and partly by the fall, 
yet if she was constrained by her husband’s threats of further vio-
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was to be reputed the murderer 
, . the child, if it was found dead or Bussing.

(d) the statute further provides, that 
'e jury, if they acquit the prisoner 

i- Blinder, may find that she was de- 
vered of a bastard child, and endea- 
uured to conceal the birth, where- 
pon the court may adjudge her to be 

in "^Bitted, for any time not exceed- 
g two years. See post, S. 6. of this Chapter.

Xv trè-(ic

(e) 4 Blac. Com. 196. moriendi mille 
figures, 1 Hale 431. 1 Hawk. P. C.
c. 31. S. 4.

(/) 1 Hale 427, 429. 1 East. P. C.
c. 5. s. 13. p. 225.

(g) 4 Blac. Com. 197.
(h) 1 Hawk. P.C. c.31. s.5. 1 Hale 

431,432.
(0 1 Hale 431. 1 Hawk. P. C. c. 31. 

s. 6.
(fc) 1 East. P. C. c. 5. s. 13. p. 226.
(1) Palm. 545.
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By negligence 
and harsh 
usage towards 
an apprentice.

lence, and from a well grounded apprehension of his doing such 
further violence as would endanger her life, he was answerable for 
the consequences of the fall, as much as if he had thrown her out 
of the window himself. The prisoner however was acquitted ; 
the jury being of opinion that the deceased threw herself out of 
the window from her own intemperance, and not under the influ
ence of the threats. («) . ,

Upon the same principles, where there is found to be actual 
malice, or a wilful disposition to injure another, or an obstinate 
perseverance in doing an act necessarily attended with danger, 
without regard to the consequences, as if a master by premedi
tated negligence, or harsh usage, cause the death of his appren
tice, it will be murder. Thus, where the prisoner, upon his 
apprentice returning to him from Bridewell, whither he had been 
sent for misbehaviour, in a lousy and distempered condition, did 
not take that care of him which his situation required, and which 
he might have done ; not having suffered him to be in a bed on 
account of the vermin, but having made him lie on the boards for 
some time without covering, and without common medical care ; 
and the death of the apprentice, in the opinion of the medical 
persons who were examined, was most probably occasioned by his 
ill treatment in Bridewell, and the want of care when he went 
home : and the medical persons inclined to think that, if he had 
been properly treated when he came home, he might have reco
vered : the court under these circumstances, and others m favour 
of the prisoner, left it to the jury to consider, whether the death 
of the apprentice was occasioned by the ill treatment he received 
from his master after returning from Bridewell, and whether that 
ill treatment amounted to evidence of malice ; in which case t ley 
were to find him guilty of murder. (»;) And in a more modern 
case a prisoner was found guilty of murder m causing the deatn 
of his apprentice, by not providing him with sufficient food and 
nourishment. The prisoner Charles Squire, and his wife, were 
both indicted for the murder of a boy who was bound as a parish 
apprentice to the prisoner Charles ; and it appeared upon the trial 
that both the prisoners had used the apprentice in a most cruel 
and barbarous manner, and had not provided him with sufficient 
food and nourishment ; but the surgeon who opened the body de
posed that in his judgment the boy died from debility, and for 
want of proper food and nourishment, and not from the wounds, 
&c. which he had received. Lawrence, J., upon this evidence, 
was of opinion that the case was defective as to the wife, as it 
was not her duty to provide the apprentice with sufficient food 
and nourishment, she being the servant of her husband, and so 
directed the jury, who acquitted her; but the husband was found 
guilty and executed, (u)

to the principles upon which the wife 
was acquitted, see the case more 
fully stated, ante, 16. After the sur- 
o-eon had deposed that the hoy died 
from debility, and for want of proper 
food and nourishment, and not from 
the wounds, Sec. which he had re
ceived, the learned judge was proceed

ed Rex v. Evans, O. B. Sept. 1812. 
MS. Bayley, J.

(m) Self’s case, 1 East. P. C. c.5. s.
13. p. 226, 7. 1 Leach 137., and see
the case more fully stated in the Chap
ter on Manslaughter.

(n) Rex v. Squire and his wife, Staf
ford Lent Assizes, 1799, MS. ; and as



chap, i.] Means of Killing m
By the ancient common law, a species of killing was held to be By perjury, 

murder, concerning which much doubt has been entertained in 
more modern times, namely, the bearing false witness against 
another with an express premeditated design to take away his life, 
so as the innocent person he condemned and executed, (o) But a 
very long period has elapsed since this offence has been holden to 
be murder ; and in the last instance of a prosecution for it, the 
prisoners having been convicted, judgment was respited, in order 
that the point of law might be more fully considered upon a 
motion in arrest of judgment, (p) The then attorney general, 
however, declining to argue the point, the prisoners were dis
charged of that indictment : but it should seem that there are 
good grounds for supposing that the attorney general declined to 
argue this point from prudential reasons, and principally lest wit
nesses might be deterred from giving evidence upon capital pro
secutions if it must be at the peril of their own lives, but not from 
any apprehension that the point of law was not maintainable, (rj)
In foro conscientias this offence is, beyond doubt, of the deepest 
malignity.

If a man has a beast that is used to do mischief, and he, know- By savage ani- 
ing it, suffers it to go abroad, and it kills a man, this has been malSi 
considered by some as manslaughter in the owner; (r) and it is 
agreed by all that such a person is guilty of a very gross misde
meanor : (.s') and if a man purposely turn such an animal loose, 
knowing its nature, it is with us (as in the Jewish law) (t) as 
much murder, as if he had incited a bear or a dog to worry 
people ; and this, though he did it merely to frighten them, and 
make what is called sport, (m)
ing to enquire of him, whether, in his 
judgment, the series of cruel usage 
the hoy had received, and in which 
the wife had been as active as her hus
band, might not have so far broken 
bis constitution as to promote the de
bility, and co-operate along with the 
tvant of proper food and nourishment 
to bring on his death, when the sur
geon was seized with a fainting fit, 
and, being taken out of court, did 
not recover sufficiently to attend again 
upon the trial. The judge, after ob
serving, that upon the evidence, as it 
then stood, he could not leave it to 
the jury to consider, whether the 
bounds, &c. inflicted on the boy, had 
contributed to cause his death, said, 
that if any physician or surgeon were 
Present who had heard the trial, he 
•night be examined as to the point in
tended to be enquired into ; but no 
such person being present, he deli- 
yered his opinion to the jury, as stated 
»“ the text.

(o) Mirror, c. 1. s. 9. Brit. c. 52.
Bract, lib. 3. c. 4, 1 Hawk. P. C. c.
ol. s. 7. 3 Inst. 91. 4 Blac. Com. 196.

(p) Rex v. Macdaniel, Berry, and 
J°nes, Post. 133. 1 Leach 44. This

trial took place in 1756. The pri
soners were indicted for murder upon 
a conspiracy of the kind mentioned in 
the text against one Ridden, who had 
been convicted and executed for a 
robbery upon the highway, upon the 
evidence of Berry and Jones.

(<jf) 4 Blac. Com. 196. note (g), where 
Mr. J. Blackstone says, that he had 
good grounds for such an opinion, 
and that nothing should be concluded 
from the waiving of that prosecution ; 
and in 1 East. P. C. c. 5. s 94. p. 333. 
note (a), the author states that he had 
heard Lord Mansfield, C. J. make the 
same observation, and say, that the 
opinions of several of the judges at 
that time, and his own, were strongly 
in support of the indictment.

(r) 4 Blac. Com. 197.
(s) 1 Hawk. P. C. c. 31. s. 8.
(t) Exod. c. xxi. v. 29.
(u) 4 Blac. Com. 197. and see 1 

Hale, 430. where the author says, that 
he had heard that it had been ruled to 
be murder, at the Assizes held at St. 
Albans, for Hertfordshire, and the 
owner hanged for it ; but that it was 
but an hearsay.
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Of Murder.—Treatment of Wounds, [book iii.

If a physician or surgeon give his patient a potion or plaister, 
intending to do him good, and, contrary to the expectation of such 
physician or surgeon, it kills him, this is neither murder nor man
slaughter, but misadventure. («/) It has however been holden, 
that if the medicine were administered, or the operation performed, 
by a person not being a regular physician or surgeon, the killing 
would be manslaughter at the least :{x) but the law of this deter
mination has been questioned by very high authority, upon the 
ground that physic and salves were in use before licensed physi
cians and surgeons existed. (3/)

A question is put by Lord Hale, whether if a person infected 
with the plague should go abroad with the intention of infecting 
another, and another should thereby be infected and die, this 
would not he murder : but it is admitted that, if no such intention 
should evidently appear, it would not be felony, though a great 
misdemeanor. (2) It may be observed, that an offence of this sort 
in breach of quarantine is punishable by the provisions of a recent 
statute, (a)

A question has been raised, whether an indictment for murder 
could be maintained for killing a female infant by ravishing her : 
but the point was not decided. (A)

It is agreed that no person shall be adjudged by any act what
ever to kill another, who does not die thereof within a year and a 
day after the stroke received, or cause of death administered, in 
the computation of which the whole day upon which the hurt was 
done is to be reckoned the first, (c)

Questions may occasionally arise as to the treatment of the 
wound or hurt received by the party killed. Upon this, subject it 
has been ruled, that if a man give another a stroke not in itself so 
mortal but that with good care he might be cured, yet if the party 
die of this wound within the year and day, it is muider, 01 other 
species of homicide, as the case may be : though if the wound or 
hurt be not mortal, and it shall be made clearly and certainly to 
appear that the death of the party was caused by ill applications 
by himself or those about him, of unwholesome salves or medi
cines and not by the wound or hurt, it seems that this is no 
species of homicide. But when a wound not in itself mortal, for 
want of proper applications, or from neglect, turns to a gangrene 
or a fever, and that gangrene or fever is the immediate cause 01 
the death of the party wounded, the party by whom the wound is 
„-ivcn is guilty of murder, or manslaughter, according to the cir
cumstances. For though the fever or gangrene, and not the 
wound, be the immediate cause of the death, yet the wound being 
the cause of the gangrene or fever, is the immediate cause of the 
death, causa causati.(d) Thus, it was resolved that if one gives

(W) 4 Bla. Com. 197. 1 Hale 429.
(#) Brit. c. 5. 4 Inst. 251.
(y) 1 Hale 429.
(z) 1 Hale 432.
(a) 6 Geo. 4. c. 78. s. 2, 21. Ante, 

111, et seq.
(b) Rex a. Ladd, 1 Leach 96. 1 East. 

P. C. 226. The Judges to whom the 
case was referred gave no opinion upon

the point, as the indictmentwas holden 
to he defective, in not having stated 
that the prisoner gave the deceased a 
mortal wound.

(c) 1 Hawk. P. C. c. 31. s. 9. 4 Bla. 
Com. 197. 1 East. P. C. c. 5. s. U%- 
p. 343, 344.

(d) 1 Hale 428.
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Wounds to another, who neglects the cure of them, or is disorderly 
and doth not keep that rule which a person wounded should do, 
yet if he die it is murder or manslaughter, according to the cir
cumstances ; because if the wounds had not been, the man had not 
died : and, therefore, neglect or disorder in the person who re
ceived the wounds shall not excuse the person who gave them, (d)

If a man be sick of some disease, which, by the course of nature, 
might possibly end his life in half a year, and another gives him a 
wound or hurt which hastens his death, by irritating and provok
ing the disease to operate more violently or speedily, this is mur
der or other homicide, according to the circumstances, in the 
party by whom such wound or hurt was given. For the person 
wounded does not die simply ex visitatione Pei, but his death is 
hastened by the hurt which he received ; and it shall not be per
mitted to the offender to apportion his own wrong, (e)

It will not be necessary to specify the particular instances of 
the more gross kinds of wilful murder in which the malignity of 
the heart, the malice prepense which has been already described, 
is apparent. It may, however, be remarked, that of all species of 
deaths, that by poison has been considered as the most detestable, 
because it can, of all others, be least prevented by manhood or 
forethought. It is a deliberate act, necessarily implying malice, 
however great the provocation may have been ; (/) and on account 
of its singular enormity was made treason by the stat. 22 Hen. 8. 
c. 9., and punishable by a lingering kind of death : but this sta
tute was repealed by stat. 1 Edw. 6. c. 12. ss. 10. & 13., which 
again makes the offence wilful murder, and takes away clergy, (g) 
By a late statute, (A) administering poison with intent to murder, 
though no death should ensue, is made a capital offence, which 
will be more particularly mentioned in its proper place, (t)

Self-murder may be mentioned as a peculiar instance of malice 
directed to the destruction of a man’s own life, by inducing him 
deliberately to put an end to his existence, or to commit some 
unlawful malicious act, the consequence of which is his own 
death, (k) It has been already stated, that a person killing ano
ther, upon his desire or command, is guilty of murder :{l) but in 
this case the person killed is not looked upon as a feto de se, inas
much as his assent, being against the laws of God and man, was 
void.(m) But where two persons agree to die together, and one of

(d) Rew’s case, Kel. 26. the statute to be not in affirmance of
(e) 1 Hale 428. Lord Hale says, the common law, but by way of re

tti at thus he had heard that learned vivai of it : to this solution of the dif- 
and wise Judge, Justice Rolle, fre- Acuity Mr. Barrington has made some 
quently direct. objections, (Obs. on the Stat. 524.)

(f) 1 East. P. C. c. 5. s. 12. p. 225. which have been observed upon by the 
B-30.p.g5I. 4B1. Com. 200.1 Hale455. editor of Mr. Just. Foster’s work, in

(g) The true grounds of this statute his Preface to the second edition.
°f Edw. 6. have been much discussed, (h) 43 Geo. 3. c. 58. s. 1.
and different opinions have been ex- (t) Post, Chap. x. 
pressed on the subject by many great (ft) 4 Bla. Com. 189. The late sta- 
lawyers. See the opinions of Lord tute, 4 Geo. 4. c. 52. regulates, as to 
Cofte, 11 Co. 32 a. ; Kelyng, C. J. Kel. the interment of the remains of a per
sa.; Lord Holt, Kel. 125.; and Mr. son found/eZo de se. 
zfst. Foster, Post. 68, 69. Mr.Justice (!) Ante, 424.
* osier considered the enactments of (ra) 1 Hawk. P. C. c. 27. s. 6.

Killing a per
son labouring 
under disease.

Gross cases of 
murder;—poi
soning.

Feto de se.
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them, at the persuasion of the other, buys poison and mixes it in 
a potion, and both drink of it, and he who bought and made the 
potion survives by using proper remedies, and the other dies ; it 
is said to be the better opinion, that he who dies shall be adjudged 
a felo de se, because all that happened was originally owing to his 
own wicked purpose, and the other only put it in his power to 
execute it in that particular manner, (n) Upon a principle which 
will presently be mentioned more fully, if a man, attempting to 
kill another, miss his blow and kill himself, (o) or intending to 
shoot at another, mortally wound himself by the bursting of the 
gun, (p) he is felo de se; his own death being the consequence of 
an unlawful malicious act towards another. It has also been said, 
that if A. strike B. to the ground, and B. draw a knife and hold 
it up for his own defence, and A. in haste falling upon B. to kill 
him, fall upon the knife and be thereby killed, A. is felo de se :(q) 
but this has been doubted, (r)

If a man en- In a late case the prisoner was indicted for the murder of a 
COUFto nmrder woman by drowning her. It appeared that the prisoner had 
Mmsdbandis cohabited with the deceased for several months previous to her 
present abet- death, and she was with child by him ; they were in a state of 
tmg him while streme distress ; and being unable to pay for their lodgings, they 
such man°is quitted them in the evening of the night on which the deceased 
guilty of mur- was drowned, and had no place of shelter. They passed the even
der as a prin- ing together at the theatre, and afterwards went to Westminster 
lfPa " n bridge to drown themselves in the Thames : they got into a boat, 
rage’eachother and from that into another boat, the water where the first boat 
to°murder was moored not being of sufficient depth to drown them. They 
themselves to- talked together for some time in the boat into which they had got, 
doc [so'™ u t “ ° the prisoner standing with his foot on the edge of the boat, and 
the other fails the woman leaning upon him. The prisoner then found himself 
in ^himself' ™ the water ; but whether by actual throwing of himself in, or by 
he°is a™rinci- accident, did not appear. He struggled to get back into the 
pal in the mur- boat again, and then found that the woman was gone : he then 
der of the endeavoured to save her, but could not get to her, and she was 

drowned. In his statement before the magistrate he said that he 
intended to drown himself, but dissuaded the woman from follow
ing his example. The learned Judge told the jury that if they 
believed that the prisoner only intended to drown himelf, and not 
that the woman should die with him, they should acquit the pri
soner; but that if both went to the water for the purpose of 
drowning themselves together, each encouraged the other in the 
commission of a felonious act, and the survivor was guilty of 
murder. He also told the jury, that although the indictment 
charged the prisoner with throwing the deceased into the water-, 
yet if he were present at the time she threw herself in, and con
sented to her doing it, the act of throwing was to be considered

cn) 1 Hawk. P. C. c. 27. s. 6. of the death of A., not even se defen- 
Keilw. 136. Moor 754. dendo, as he did not strike, only held

(o) 1 Hale 412. up the knife ; and that A. is not a,feto
(p) 1 Hawk. P. C. c. 27. s. 4. de se, but that it is homicide by mis-
(q) 3 Inst. 54. Halt. c. 144. adventure. In Hawk. P. C. c. 27. s. 5.
(r) See 1 Hale 412, who considers it seems to he considered that B. should 

that in this case B. is not guilty at all be adjudged to kill A. se defendendo.



CHAP, i.] Aiders and Abettors. 4SI
as the act of both, and so the case was reached by the indictment.
The jury stated that they were of opinion that both the prisoner 
and the deceased went to the water for the purpose of drowning 
themselves; and the prisoner was convicted. But the learned - 
Judge thought it right to submit his direction to the considera
tion of the Judges. After considering the case, the Judges were 
clear that if the deceased threw herself into the water by the en
couragement of the prisoner, and because she thought he. had set 
her the example in pursuance of their previous agreement, he was 
a principal in the second degree, and was guilty of murder : but as 
it was doubtful whether the deceased did not fall in by accident, 
it was not murder in either of them, and the prisoner was recom
mended for a pardon, (i)

In order to make an abettor to a murder or manslaughter prm- Of aiders and 
cipal in the felony, he must be present aiding and abetting the ^faran 
fact committed. The presence, however, need not always be an abettor must 
actual standing by within sight or hearing of the fact ; for there be present at 
may be a constructive presence, as when one commits a murder 
and another keeps watch or guard at some convenient distance, (s) crime.
But a person may be present ; and, if not aiding and abetting, be 
neither principal nor accessary : as, if A. happen to be present at 
a murder and take no part in it, nor endeavour to prevent it, or to 
apprehend the murderer, this strange behaviour, though highly 
criminal, will not of itself render him either principal or acces
sory.^)

If several persons are present at the death of a man, they may Persons pro
be guilty of different degrees of homicide, as one of murder and 
another of manslaughter ; for if there be no malice in the party ferent degrees 
striking, but malice in an abettor, it will be murder in the latter,' of homicide, 
though only manslaughter in the former.(u) So if A. assault B. 
of malice and they fight, and A/s servant come in aid of his mas
ter, and B. be killed) A. is guilty of murder ; but the servant, if 
he knew not of A/s malice, is guilty of manslaughter only, (a)
Several persons conspired to kill Dr. Ellis, and they set upon him 
accordingly, when Salisbury, who was a servant to one of them, 
seeing the affray and fighting on both sides, joined with his mas
ter, but kneW nothing of his master’s design. A servant of Dr.
Ellis, who supported his master, was killed. The Court told the 
jury ’that malice against Dr. Ellis would make it murder in all 
those whom that malice affected, as the malice against Dr. Ellis 
Would imply malice against all who opposed the design against 
Dr. Ellis : but, as to Salisbury, if he had no malice, but took part 
suddenly with those who had, without knowing of the design 
against Dr. Ellis, it was only manslaughter in him. The jury 
found Salisbury guilty of manslaughter and three others of murder, 
and the three were executed. (b)

It has been decided that if the person charged as principal be 
acquitted, a conviction of another charged in the indictment as

(i) Rex v. Dyson, Mich. T. 1823. («) 1 East. P. C. c.5. s. 121. p. 350.
Russ. & Ry. 523. («) 1 Hale 446. Ante, 423.

(s) 1 Hale 615. Post. 350. 4 Bla. (61 Rex v. Salisbury and others,
Com. 34. See ante, 22. Plowd. 97.

it) Post. 350. 1 Hale 439.
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present aiding and abetting him in the murder, is good : for (by 
Holt, C. J.) “ though the indictment be against the prisoner for 
“ aiding, assisting, and abetting A., who was acquitted, yet the 
“ indictment and trial of this prisoner is well enough, for all are 
“ principals, and it is not material who actually did the mur- 
“ der.”(te) And though anciently the person who gave the fatal 
stroke was considered as the principal, and those who were pre
sent aiding and assisting, only as accessories ; yet it has long 
been settled that all who are present aiding and assisting are 
equally principals with him who gave the stroke whereof the party 
died, though they are called principals in the second degree. (x) 
So that if A. be indicted for murder, or manslaugter, and C. and 
D. for being present aiding and assisting A., and A. appears not, 
but C. and D. appear, they shall be arraigned ; and if convicted 
shall receive judgment, though A, neither appear nor be out
lawed. (y) And if A. be indicted as having given the mortal 
stroke, and B. and C. as present, aiding and assisting, and upon 
the evidence it appears that B. gave the stroke, and A. and C. 
were only aiding and assisting, it maintains the indictment, and 
judgment shall be given against them all ; for it is only a circum
stantial variance, and in law it is the stroke of all that were pre
sent aiding and abetting, (s)

Of accessories He that counsels, commands, or directs, the killing of any per-
before the fact. sor)j atu] js himself absent at the time of the fact being done, is 

an accessory to murder before the fact, (a) And though the crime 
be done by the intervention of a third person, he that procures it 
to be committed is an accessory before the fact : so that if A. bid 
his servant hire somebody, no matter whom, to murder B., and 
furnish him with money for that purpose, and the servant procure 
C., a person whom A. never saw or heard of, to do it, A. is an 
accessory before the fact. (Z>)

If A. advise B. to kill another, and B. does it in the absence of

Cases where 
the crime is 
the direct and 
immediate ef
fect of the 
command or 
counsel of the 
accessory.

A., in such case B. is principal, and A. is accessory in the mur
der. And this holds, even though the party killed be not in rerum 
natura at the time of the advice given : so that if a man advise a 
woman to kill her child as soon as it shall be born, and she kills it 
when born in pursuance of such advice, he is an accessory to the 
murder, (c)

It is a rule, that he who in any wise commands or counsels 
another to commit an unlawful act, is accessary to all that ensues 
upon that unlawful act. Thus, if A. commands B. to beat C., 
and B. beat him so that he dies, A. being absent, B. is guilty of 
murder as principal, and A. as accessory ; the crime having been

(w) Rex v. Wallis and others, Salk. 
334. This point was doubted of by 
some of the Judges in Taylor and 
Shaw’s case, 1 Leach 360. 1 East. P. C. 
c. 5. s. 121. p. 351. ; but a majority of 
them thought the conviction proper. 
No express determination, however, 
was made in the last case, as it was 
thought by the Judge who tried the 
prisoner a proper case for a pardon on 
the special circumstances.

(a-) 1 Hale 437. Plow. Com. 100 a. 
(ÿ) 1 Hale 437. Plow. Com. 97, 100. 

Gythin’s case.
(s) 1 Hale 438. Plow. Com. 98 a. 

9 Co. 67 b. Rex v. Markedly, 1 East. 
P. C. c. 5. s. 121. p. 350.

(а) 1 Hale 435.
(б) Post. 125.
(c) 1 Hale 617. g Hawk. P. C. c. 2b. 

s, 18. 4 Bla. Com. 37. Dy. 185.
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committed In the execution of a command which naturally tended 
to endanger the life of another, (cl) And a fortiori, therefore, if 
?.111 ail command another to rob any person, and he in robbing 
"lln kill him, the person giving such command is as much an ac
cessory to the murder, as to the robbery which was directly com
manded : and it is also said, that if one command a man to rob 
another, and he kill him in the attempt but do not rob him, the 
Person giving such command is guilty of the murder, because it 
VVas the direct and immediate effect of an act done in execution of 
a command to commit a felony, (e)

But if the crime committed be not the direct and immediate 
effect of the act done in pursuance of the command, or if the act 
done varies in substance from that which was commanded, the 
Party giving the command cannot be deemed an accessory to the 
crime. Thus, if A. persuade B. to poison C., and B. accordingly 
•k1' 6 poison to C., who eats part of it, and gives the rest to D., 
w ,o is killed by it, A. is guilty of a great misdemeanor only in 
respect of D., but is not an accessory to his murder ; because it 
Was not the direct and immediate effect of the act done in pur
suance of the command. (/) And if A. counsel or command B. 
1'° beat C. with a small wand or rod, which would not in all 
human reason cause death, and B. beat C. with a great club, or 
'round him with a sword, whereof he dies, it seems that A is not 
accessory ; because there was no command of death, nor of any 
'ung that could probably cause death ; and B. departed from the 

command in substance, and not in circumstance, (g) But if the 
crime committed be the same in substance with that which was 
commanded, and vary only in some circumstantial matters ; as 
'''here a man advises another to kill a person in the night, and he 
.ills him in the day ; or to kill him in the fields, and he kills him 
111 tbe town ; or to poison him, and he stabs or shoots him ; the 
Person giving such command is still accessory to the murder : for 

re substance of the thing commanded was the death of the party 
^rlled, and the manner of its execution is a mere collateral cir
cumstance. (h)

An accessory after the fact, in murder, as in any other felony, 
Uiay be where a person, knowing a murder to have been com
mitted, receives, relieves, comforts, or assists the offender ; as to 

hich kind of accessory some points are noticed in a former Cliap- 
er- (*) It may be here observed, however, that if one wounds 
Uother mortally, and after the wound given, but before death en- 
Ues3 a person assists or receives the delinquent, this does not 
Hake such person accessory to the homicide ; for till death ensues 

H'e is no felony committed, (j )
fr Llergy is taken away in all cases of murder and petit treason 
a 0111 accessories before, as well as principals, and lands and goods 

e forfeited ; the forfeiture in such case relating back to the

Cases where 
the crime is 
not the direct 
and immediate 
effect of the 
command or 
counsel of the 
personcharged 
as accessory.

Of accessories 
after the fact.

Clergy.

29^) 1 Hale 435. 2 Hawk. P. C. c. 
lx''8- 4 Blac. Com. 37.
1)2 Hawk. P. C. c. 29. s. 18.
y) id. ibid.

«) 1 Hale 436.
VOL. I.

(ft) 2 Hawk. P. C. c. 29. s. 20. 4 
Blac. Com. 37.

(/) Ante, 36. /
(j) 4 Blac. Com. 38. 2 Hawk. P. C. 

c. 29. s. 35.
2 F
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stroke or other cause of death ; (k) but accessories after the fact, 
either in petit treason or murder, are in no instance ousted o

if'has \ieen before submitted, that a statement of the several 
instances of gross and direct wilful murder cannot be thought 
necessary. But there are a variety of cases of a less decided cha
racter, and some upon which doubts have arisen, which may 
properly be here considered. An apt arrangement of them is a 
matter of some difficulty; but the following order seems ta be 
appropriate : I. Cases of provocation. II. Cases of mutual com
bat III. Cases of resistance to officers of justice, to persons 
acting in their aid, and to private persons lawfully interfering to 
apprend felons, or to prevent a breach of the peace. IV. Cases 
where the killing takes place hi the prosecution of some other 
criminal, unlawful, or wanton act. V. Cases where the killing 
takes place in consequence of some lawful act being criminally or 
improperly performed, or of some act performed without lawful 
authority.

SECT. I.

Cases of Provocation.

As the indulgence which is shewn by the law in some cases to 
the first transport of passion is a condescension to the frailty ot 
the human frame, to the furor brevis, which, while the frenzy 
lasts, renders a man deaf to the voice of reason ; so the provoca
tion which is allowed to extenuate in the case of homicide must 
be something which a man is conscious of, which he feels and 
resents at the instant the fact which he would extenuate is com
mitted. (m) All the circumstances of the case must lead to the 

, conclusion, that the act done, though intentional of death or grea 
bodily harm, was not the result of a cool deliberate judgment and 
previous malignity of heart, but solely imputable to human in r 
mity. (n) For there are many trivial, and some considerable, 
provocations, which are not permitted to extenuate an act o 
homicide, or rebut the conclusion of malice, to which the othei 
circumstances of the case may lead. _ .

Words ges- No breach of a man’s word or promise ; no trespass, either 
tures, &c. lands or goods; no affront by bare words or gestures, howev

(fc) Post. 304, et sequ. 1 Hale 426.
2 Hale 374. 1 East. P. C. 215. 23 H.
8. c. 1. 25 H. 8. c. 3. 1 Edw. 6. c.
12. And as to accessories before, 4 
& 5 Phil. & M. c. 4.

(?) 2 Hale 342, 4. 1 East. P. C.
c. 5. «. 3. p. 218. In 1 Hawk. P. C. 
c. 32. s. 11. it is said, that accessories,

both before and after, in petit treason, 
are debarred of clergy by 4 and » 
Phil, and Mary, c. 4. But quœrc, 
whether that statute applies to acces
sories after the fact.

(m) Fost. 315.
(n) 1 East. P.C. c. 5. s. 19. p.232-
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*alse and malicious, and aggravated with the most provoking cir
cumstances, will free the party killing from the guilt of mur- 
! e/"* (°) And it is conceived that this rule will govern every case 
Where the party killing upon such provocation makes use of a 
deadly weapon, or otherwise manifests an intention to kill, or to 
do some great bodily harm. (p)

_ A. passing by the shop of B. distorted his mouth, and smiled at 
uni, and B. killed him : this was held murder; for it was no such 

provocation as would abate the presumption of malice in the party 
killing, (ÿ) J

If A. be passing along the street, and B. meeting him (there 
lemg a convenient distance between A. and the wall) take the 
Wall of him, and thereupon A. kill B., this is murder : but if B.

ad justled A., this justling had been a provocation, and would 
have made it manslaughter, (r)

If there be a chiding between husband and wife, and the hus
band strike his wife thereupon with a pestle, so that she dies pre
sently, it is murder ; a^id the chiding will not be a provocation to 
extenuate it to manslaughter, (s)

A woman called a man, who was sitting drinking in an ale
house, “ a son of a whore’’ upon which the man took up a 
Woomstaff, and at a distance threw it at her and killed her ; and 
A was propounded to the Judges whether this was murder or man- 
slaughter. Two questions were made, 1. Whether bare words, 
d words of this nature, would amount to such a provocation as 
Would extenuate the fact into manslaughter. 2. "Admitting that 
, ley would not, in case there had been a striking with such an 
1 instrument as necessarily would have caused death, as stabbing 
h'itb a sword or shooting with a pistol ; yet whether this striking, 
so improbable to cause death, would not alter the case. The 

udges were not unanimous upon this case ; and, as the conse
quence of a resolution on either side was great, it was advised 
„lat the king should be moved to pardon the offender ; which was 
accordingly done, (t)

lu a case where it was decided that if A. give slighting words 
i° and B. thereupon immediately kill him, such killing would 

® murder in B., it is also stated to have been holden, that words 
Menace or bodily harm would amount to such a provocation as 

Amid reduce the offence of killing to manslaughter, («) But it 
® i°uld be observed, that in another report of the same case this 
utter position is not to be found, (w) And it seems that such 

j 01As ought at least to be accompanied by some act, denoting an 
mediate intention of following them up by an actual assault. (#)

(q I hough an assault made with violence or circumstances of in- Assault 
Unity upon a man’s person, and resented immediately by the 

1 arty acting in the heat of blood upon that provocation, and kill-

£°) Post. 990. 1 Hawk. P. C. c. 31. 
‘ f- 1 Hale 455.
\p> Post. 290, 291.

Eliy „Brain’s case, Hale 455. Cro. 
fri it8- KeI- !3I-

bahiV ”a*e 455- But this case pro- 
y supposes considerable violence

2,2

and insult in the justling.
(s) Prompt, fol. 120 a. See also 

Kel. 64. 1 Hale 456.
(Z) 1 Hale 455, 456.
(«) lord Morley’s case, 1 Hale 455. 
(w) Kel. 55.
(*) 1 East. P, C. c, 5. s. SO. p. 233.
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Stedman’s
case.

ing the aggressor, will reduce the crime to manslaughter, yet it 
must by no means be understood that the crime will be so ex
tenuated by any trivial provocation which in point of law may 
amount to an assault ; nor in all cases even by a blow. Violent 
acts of resentment, bearing no proportion to the provocation or 
insult, are barbarous, proceeding rather from brutal malignity 
than human frailty : and barbarity will often make malice- (y) 

There being an affray in the street, one Stedman, a foot soldier, 
ran hastily towards the combatants. A woman, seeing him run 
in that manner, cried out, “ You will not murder the man, will 
you ?” Stedman replied, “ What is that to you, you bitch ?” 
The woman thereupon gave him a box on the ear, and Stedman 
struck her on the breast with the pommel of his sword. The 
woman then fled ; and Stedman, pursuing her, stabbed her in the 
back. It seemed to Holt, C. J. that this was murder, a single box 
on the ear from a woman not being a sufficient provocation to kill 
in such a manner, after Stedman had given her a blow in return 
for the box on the ear ; and it was proposed to have the matter 
found specially : but it afterwards appearing, in the progress of 
the trial, that the woman struck the soldier in the face with an

Tranter and 
Reason’s case.

iron patten, and drew a great deal of blood, it was holden clearly 
to be no more than manslaughter, (2) The smart of the man’s 
wound, and the effusion of blood, might possibly have kept his 
indignation boiling to the moment of the fact, (a)

The following case is reported. Mr. Tufferei, being arrested 
for a small debt, prevailed on one of the officers to go with him 
to his lodgings, while the other was. sent to fetch the attorney’s 
bill, in order, as Tufferei pretended, to have the debt and costs 
paid. Words arose at the lodgings about civility money, which 
Tufferei refused to give ; and he went up stairs, pretending to 
fetch money for the payment of the debt and costs, leaving the 
officer below. He soon returned with a brace of loaded pistols in 
his bosom ; which, at the importunity of his servant, he laid down 
upon the table, saying, “ He did not intend to hurt the officers : 
but he would not be ill used.” The officer, who had been sent 
for the attorney’s bill, soon returned to his companion at the 
lodgings ; and words of anger arising, Tetterei struck one of the 
officers on the face with a walking cane, and drew a little blood. 
Whereupon both of them fell upon him : one stabbed him in nine 
places, he all the while on the ground, begging for mercy, and 
unable to resist them ; and one of them fired one of the pistols 
at him while on the ground, and gave him his death wound. And. 
this is reported to have been holden manslaughter by reason of 
the first assault with the cane, (b) “ This (says Mr. Justice Fos-
“ ter) is the case as reported by Sir John Strange ; and an ex- 
“ traordinary case it is ; that all these circumstances of aggrava- 
“ tion, two to one, he helpless and on the ground, begging for 
“ mercy, stabbed in nine places, and then dispatched with a 
<c pistol ; that all these circumstances, plain indications of a deadly

(y) Per Lord Holt in Keate’s case, c. 5. s. 21. p. 234.
Comb. 408. (a) Fast. 292.

(s) Stedman’s case, Post. 292. MSS. (b) Rex v. Tranter and Reason, 1
Tracy and Denton 57. l Bast. P. C. Stra, 499.
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“ revenge or diabolical fury, should not outweigh a slight stroke 
“ with a cane.” (c)

As an assault, though illegal, will not reduce the crime of the 
Party killing the person assaulting him to manslaughter, where the 
revenge is disproportionate and barbarous, much less will such 
Personal restraint and coercion as one man may lawfully use to
wards another form any ground of extenuation. Two soldiers came 
at eleven o’clock at night to a publican’s, and demanded beer, 
Which he refused, alleging the unseasonableness of the hour, and 
advised them to go to their quarters ; whereupon they went away, 
uttering imprecations. In an hour and a half afterwards, when 
the door was opened to let out some company, who had been de
tained there on business, one of them rushed in, the other remain
ing without, and renewed his demand for beer ; to which the land
lord returned the same answer : and on his refusing to depart, and 
persisting to have some beer, and offering to lay hold of the land
lord, the latter at the same instant collared him ; the one pushing 
a»d the other pulling each other towards the outer door ; where 
When the landlord came he received a violent blow on the head 
With some sharp instrument from the other soldier, who had re
gained without, which occasioned his death a few days afterwards, 
culler, J. held this to be murder in both, notwithstanding the 
previous struggle between the landlord and one of them. For the 
landlord did no more in attempting to put the soldier out of his 
uouse at that time of the night, and after the warning he had 
given him, than he lawfully might ; which was no provocation for 
Hie cruel revenge taken : more especially as there was reasonable 
evidence of the prisoners having come the second time with a de
liberate intention to use personal violence, in case their demand 
for beer was not complied with, (d)

If A. stands with an offensive, weapon in the doorway of a room 
Wrongfully to prevent J. S. from leaving it, and others from en
ding, and C. who has right in the room struggles with him to 

§et his weapon from him ; upon which J)., a comrade of A.’s, 
stabs C., it will be murder in D. if C. dies. A drummer and a 
Private soldier stopped at an inn with a deserter, and were pressed 
by one Martin to enlist him; and they gave him a shilling for that 
Purpose, but they had no authority to enlist any body. Martin 
U'unted afterwards to go away : but they would not let him, and a 
crowd collected. The drummer drew his sword, stood in the 
_ °°rway of the room where they were, and swore he would stab 
fuy one who offered to go away. The landlord however got by 
Uin ; and the landlord’s son seized his arm in which the sword 

and was wresting the sword from him, when the private, who 
lad been struggling with Martin, came behind the son, and
stabbed him in the back. He was indicted upon the statute 43 G

(e) Post. 293. where
states Mr. J. Foster 

many circumstances of the case
told them it could he no more than 
manslaughter. See this case more fullyIVh' 1 J '-“'•"‘usiaucra 01 rue case luausiauguici. ccc inis case more tuny 

the reporter had omitted ; and stated post, Chap. On Manslaughter. 
then - direction to the jury, in which (d) Rex v. Willoughby and another,
thT ^bief Justice, upon other grounds 

n me first assault with the cane,
Bodmin Sum. Ass. 1791. MS. 1 East. 
P. C. c. 5. s. 56. p, 288.
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3. ; and it was urged for the prisoner, that the soldiers had a right 
to enlist Martin, and to detain him ; and that if death had ensued, 
the offence would not have been murder : but, upon the point being 
saved, the Judges were all of a contrary opinion ; and the convic
tion was held right. (y)

In cases of provocation of a slighter kind, not amounting to an 
assault, as the ground of extenuation would be that the act of re - 
sentinent, which has unhappily proved fatal, did not proceed from 
malice, or a spirit of revenge, but was intended merely for correc
tion 5 so the material inquiry will be, whether malice must be in
ferred from the sort of punishment inflicted, from the nature of 
the instrument used, and from the manner of the chastisement, (e) 
For if on any sudden provocation of a slight nature one person 
beat another in a cruel and unusual manner, so that he dies, it is 
murder by express malice ; though the person so beating the other 
did not intend to kill him. (/)

Thus the case which has been before mentioned where, upon a 
chiding between husband and wife, the husband struck his wife 
with a pestle, (g) proceeded upon the ground of the pestle being 
an instrument likely to endanger life, (/z) And it is probable that 
the doubt which was felt by some of the Judges in a case where a 
man, upon being called by a woman a son of a whore, took up a 
broom staff and threw it at her, and killed her, (i) arose from the 
consideration that the instrument was not such as was likely, when 
thrown from the given distance, to have occasioned death, or great 
bodily harm. (/<)

And in order to negative malice, in a case where death has 
ensued from a blow not likely to have produced death, or mortal 
disease, all circumstances of aggravation, (though not sufficient to 
warrant giving a deadly blow) will be material. One Freeman, a 
soldier, was in a public-house drinking, and asked a girl who was 
sitting there to drink with him : upon which one Ann Simpson, 
with whom he had cohabited, seized his pot, abused him very 
much, and threw down his beer. Freeman then caught the pot 
from her, and struck her twice on the head with it : the blood 
gushed out, and she was taken to an hospital, where the wound 
was examined, and did not appear dangerous, being about a 
quarter of an inch deep ; but it produced an erisypelas, which 
caused an inflammation of the brain, and the woman died. The 
witness, who saw the blows, did not think the prisoner intended to 
do the woman any grievous bodily harm. Gibbs, C. B. told the 
jury, that if the disease which caused the death originated from 
the wound, it was the same as if the wound had caused the death; 
that the primary cause was to be considered ; that the aggrava
tion, though not constituting a provocation which would extenuate 
the giving a deadly blow, would palliate the giving a moderate 
blow; and he left it to the jury whether those blows were such as

(y) Rex v. Longden, East. T. 1812. 
MS. Bayley, J., and Russ, and Ry. 
228.

(e) 1 East. P. C. c. 5. s. 22. p. 235. 
and s. 23. p. 238, 9.

(/) 4 Blac. Com. 199.
(g) Ante, 435.
(h) 1 East. P. C. c. 5. s. 22. p. 235.
(i) Ante, 435.
(/c) 1 East. P. C. C. 5. s. 22. p. 836-
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'vere likely to be followed by death, or by a disease likely to ter
minate in death. The jury thought that the blows were not of 
this kind, and the prisoner was found guilty of manslaughter 
Only.(a)

The nature of the instrument used has been much considered in Rowley’s case, 
the following case. The prisoner’s son fought with another boy, 
and was beaten ; he ran home to his father all bloody ; who pre
sently took a cudgel, ran three quarters of a mile, and struck the 
other boy upon the head, upon which he died. (1) This was ruled 
manslaughter, because done in sudden heat and passion : but upon 
this case Mr. Justice Foster makes the following remarks, (m)
“ Surely the provocation was not very grievous. The boy had 
“ fought with one who happened to be an over-match for him, and 
“ Was worsted ; a disaster slight enough, and very frequent among 
“ boys. If upon this provocation the father, after running three 
“ quarters of a mile, had set his strength against the child, had 
“ dispatched him with a hedge stake, or any other deadly weapon,
“ or by repeated blows with his cudgel, it must, in my opinion,
“ have been murder ; since any of these circumstances would 
“ have been a plain indication of malice : but with regard to these 
“ circumstances, with what weapon, or to what degree, the child 
“ was beaten, Coke is totally silent. But Croke (n) setteth the 
“ case in a much clearer light, and at the same time leadeth his 
“ readers into the true grounds of the judgment. His words are,
“ c Rowley struck the child with a smcdl cudgel, of which stroke 
“ he afterwards died.’ I think it may be fairly collected from 
“ Croke’s manner of speaking, and Godbolt’s report, (o) that the 
“ accident happened by a single stroke with a cudgel not likely to 
“ destroy, and that death did not immediately ensue. The stroke 
“ was given in heat of blood, and not with any of the circum- 
“ stances which import malice, and therefore manslaughter. I 
“ observe, that Lord Raymond layeth great stress on this cir—
“ cum stari ce : that the stroke iv as with a cudgel, not likely to
" W (p)

In a case where upon a special verdict it was found that the Hazel’s case, 
prisoner, having employed her daughter-in-law, a child of ten 
Years old, to reel some yarn, and finding some of the skains 
knotted, threw at the child a four-legged stool, which struck her 
°n the right side of the head on the temple, and caused her death 
soon after the blow so given ; and it was also found that the stool 
'vas of sufficient size and weight to give a mortal blow, but that 
'he prisoner did not intend, at the time she threw the stool, to kill 
'he child ; the matter was considered as of great difficulty, and no 
opinion was ever delivered by the Judges, (q) The doubt appears 
'° have been principally upon the question, whether the instru

is) Rex v. Freeman, O. B. Jan. 1814. 
M-S. Bayley, J.

(0 Rowley's case, 12 Rep. 87. S. C.
Hale 453., in which report the 

Y_°rds are, “ and strikes C. that he 
les.” Mr. Justice Foster, in citing 
he case, says, that the father, after 

'Ulining three quarters of a mile, beats 
“e other boy, “ who dieth of this

“ beating.” Fost. 294.
(m) Fost. 294.
(n) Cro. Jac. 296.
(<?) Godb. 182. It is there said t» 

have been “ a rod,” meaning probably 
a small wand.

(p) 2 Lord Raymond, 1498. Ante, 
note (l).

(?) Hazel’s case, 1 Leach 368.
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Result of the 
cases upon this 
subject.

Provocation 
no defence 
where express 
malice.

Mason’s case. 
Deliberate and 
express malice.

ment was such as would probably, at the given distance, have oc
casioned death or great bodily harm, (r)

Where A. finding a trespasser upon his land, in the first trans
port of his passion, beat him and killed him, and it was holden to 
be manslaughter, (s) it must be understood that he beat the tres
passer, not with a mischievous intention, but merely to chastise 
him, and to deter him from a future commission of such a trespass. 
For if A. had knocked his brains out with a bill or hedge stake, or 
had killed him by an outrageous beating with an ordinary cudgel, 
beyond the bounds of a sudden resentment, it would have been 
murder ; these circumstances being some of the genuine symp
toms of the mala mens, the heart bent upon mischief, which 
enter into the true notion of malice in the legal sense of the 
word, (if)

It seems, therefore, that it may be laid down, that, in all cases 
of sFgAf jwrowocafioH, if if may co/fecW /rum f/m
weapon made use of, or from any other circumstance, that the 
party intended to kill, or to do some great bodily harm, such homi
cide will be murder. Accordingly, where a parker, finding a boy 
stealing wood in his master’s ground, bound him to his horse’s tail 
and beat him, and the horse taking fright, and running away, the 
boy was dragged on the ground till, his shoulder was broken, 
whereof he died ; it was ruled murder : for it was not only an 
illegal, but a deliberate and dangerous act ; the correction was ex
cessive, and savoured of cruelty, (m)

It should be further remembered, upon the grounds which 
have been before mentioned, (iv) that the plea of provocation 
will not avail where there is evidence of express malice. In 
such case not even previous blows or struggling will extenuate 
homicide.

Richard Mason was indicted for the wilful murder of William 
Mason his brother, and convicted : but execution was respited to 
take the opinion of the Judges upon a doubt, whether, upon the 
circumstances given in evidence, the crime amounted to murder or 
manslaughter. The prisoner, with the deceased and another 
brother, and some neighbours, was drinking in a friendly manner 
at a public house ; till growing warm in liquor, but not intoxicated, 
the prisoner and the deceased began in idle sport to pull and push 
each other about the room. They then wrestled ; * one fell, and 
soon afterwards they played at cudgels by agreement. All this 
time no token of anger appeared on either side, till the prisoner in 
the cudgel-play gave the deceased a smart blow on the temple. 
The deceased thereupon grew angry ; and throwing away his 
cudgel, closed in with the prisoner, and they fought a short "space 
in good earnest : but the company interposing, they were soon 
parted. The prisoner then quitted the room in anger - and when 
he got into the street, was heard to say, “ Damnation seize me if 
I do not fetch something and stick him.” And being reproved 
for using such expressions, he answered, “ I’ll be damned to all

(r) 1 East. P. C. c. 5. s. 22. p. 236.
(s) 1 Hale 473.
(t) Post. 291.
(u) Hallowaj’s case, Cro. Car. 131.

2

Palm, 545. 1 Hawk. P. C. c. 39. s. 42. 
W. Jones 198. 1 Hale 453. Kel. 127. 
1 East. P. C. c. 5. s. 22. p. 237.

(id) Ante, 423.
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eternity if I do not fetch something, and run him through the 
body.” The deceased and the rest of the company continued in 
the room where the affray happened ; and in about half an hour the 
prisoner returned, having put off a thin slight coat he had on when 
he quitted the room, and put on one of a coarse thick cloth. The 
door of the room being open into the street, the prisoner stood 
leaning against the door-post, his left hand in his bosom, and a 
cudgel in his right, looking in upon the company, but not speak
ing a word. The deceased seeing him in that posture, invited him 
into the company : but the prisoner answered, " I will not come 
in.” “ Why will you not ?” said the deceased. The prisoner re
plied, “ Perhaps you will fall on me and beat me.” The deceased 
assured him he would not ; and added, “ besides, you think your
self as good a man as me at cudgels, perhaps you will play at cudgels 
with me.” The prisoner answered, “ I am not afraid to do so if you 
will keep off your fists.” Upon these words the deceased got up and 
Went towards the prisoner, who dropped the cudgel as the de
ceased was coming up to him. The deceased took up the cudgel, 
and with it gave the prisoner two blows on the shoulder. The 
prisoner immediately put his right hand into his bosom, and drew 
out the blade of a tuck sword, crying, Damn you stand off, or 
I’ll stab you;” and immediately, without giving the deceased 
time to step back, made a pass at him with the sword, but 
missed him. The, deceased thereupon gave back a little; and 
the prisoner shortening the sword in his hand, leaped forward 
toward the deceased and stabbed him to the heart, and he instantly 
died.

The Judges met in Michaelmas vacation at Lord Mansfield’s 
chambers, in conference upon this case ; and unanimously agreed, 
that there were in this case so many circumstances of deliberate 
malice and deep revenge on the defendant’s part, that his offence 
could not be less than wilful murder. He vowed he would fetch 
something to stick him, to run him through the body. Whom did 
he mean by him f Every circumstance in the case shewed that he 
meant his brother. He returned to the company, provided, to 
appearance, with an ordinary cudgel, as if he intended to try skill 
and manhood a second time with that weapon : but the deadly 
Weapon was all the while carefully concealed under his coat; 
Which most probably he had changed for the purpose of conceal
ing the weapon. He stood at the door, refusing to come nearer, 
but artfully drew on the discourse of the past quarrel; and as 
soon as he saw his brother disposed to engage a second time at 
cudgels, he dropped his cudgel and betook him to the deadly 
Weapon, which till that moment he had concealed. He did indeed 

!d his brother stand off : but lie gave him no opportunity of doing 
®° before the first pass was made. His brother retreated before 
he second : but he advanced as fast, and took the revenge he had 

vowed. The circumstance of the blows before the sword was pro
ceed, which probably occasioned the doubt, did not alter the 

case, nor did the precedent quarrel ; because, all circumstances 
onsidered, he appeared to have returned with a deliberate resolu- 

,‘°n to take a deadly revenge for what had passed ; and the blows 
‘ ere plainly a provocation sought on his part, that he might exe-
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cute the wicked purpose of his heart with some colour of ex
cuse. (x)

In the foregoing case it was considered that the blows with the 
cudgel were a provocation sought by the prisoner, to give occasion 
and pretence for the dreadful vengeance which he meditated : and 
it should be observed, that where the provocation is sought by 
the party killing, and induced by his own act, in order to afford 
him a pretence for wreaking his malice, it will in no case be of 
any avail, (y) Thus where A. and B. having fallen out, A. said 
he would not strike, but would give B. a pot of ale to strike him; 
upon which B. did strike, and A. killed him, it was held to be 
murder.(z) So where A. and B. were at some difference; A. bade 
B. take a pin out of his (A/s) sleeve, intending to take the occa
sion to strike or wound B.: B. accordingly took out the pin, and 
A. struck him and killed him; and this was ruled murder; first, 
because it was no provocation when B. did it by the consent of A.; 
and, secondly, because it appeared to be a malicious and deliberate 
artifice, by which to take occasion to kill B.(a)

It must be further observed also, that in every case of homicide 
upon provocation, how great soever that provocation may have 
been, if there be sufficient time for passion to subside and reason 
to interpose, such homicide will be murder, (b) Therefore, in the 
case of the most grievous provocation to which a man can be ex
posed, that of finding another in the act of adultery with his wife, 
though it would be but manslaughter if he should kill the adul
terer in the first transport of passion, yet if he kill him delibe
rately, and upon revenge after the fact and sufficient cooling time, 
it would undoubtedly be murder.(c) “ For let it be observed,
“ that in all possible cases, deliberate homicide upon a principle of 
“ revenge is murder. No man Under the protection of the law is 
“ to be the avenger of his own wrongs. If they are of a nature 
“ for which the laws of society will give him an adequate remedy, 
“ thither he ought to resort: but be they of what nature soever, 
“he ought to bear his lot with patience, and remember that ven
geance belongeth only to the Most High.’’(ci) With respect.to 

the interval of time which shall be allowed for passion to subside, 
it has been observed that it is much more easy to lay down rules 
for determining what cases are without the limits, than how far 
exactly those limits extend, (e) In cases of this kind the imme
diate object of inquiry is, whether the suspension of reason arising 
from sudden passion continued from the time of the provocation 
received to the very instant of the mortal stroke given ; for if from 
any circumstances whatever it appear that the party reflected, de
liberated, or cooled any time before the fatal stroke given ; or 
if in legal presumption there was time or opportunity for cooling ; 
the killing will amount to murder ; as being attributable to malice 
and revenge, rather than to human frailty. (/) And, from the

(.r) Mason’s case, Fost. 132. 1 East. 
P. C. c. 5. s. 23. p. 239.

(y) 1 East. P. C. c. 5. s. 23. p. 239.
(z) 1 Hawk. P. C. c. 31. s. 24.
(a) 1 Hale 456.
(*) Post. 296.

(c) Fost. 296. 1 East. P. C. c. 5.
s. 20. p. 234. and s. 30. p. 251.

(d) Fost. 296. Rom. chap. xii. v. 19.
(e) 1 East. P. C. c. 5. s. 30. p. 251. 
(/) Oneby’s case, 2 Lord Rayni.

1496.
1
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cases which have been stated in the former part of this section, it 
appears that malice will be presumed, even though the act be per
petrated recently after the provocation received, if the instrument 
or manner of retaliation be greatly inadequate to the offence given, 
and cruel and dangerous in its nature : for the law supposes that a 
party capable of acting in so outrageous a manner upon a slight 
provocation must have entertained a general, if not a particular 
malice, and have previously determined to inflict such vengeance 
upon any pretence that offered, (g)

SECT. II.

Cases of Mutual Combat.

Where words of reproach or other sudden provocations have led 
to blows and mutual combat, and death has ensued, the important 
enquiry will be, whether the occasion was altogether sudden, and 
not the result of pre-conceived anger or malice : for in no case will 
the killing, though in mutual combat, admit of alleviation, if the 
fighting were upon malice, (h)

Thus a party killing another in a deliberate duel is guilty of 
murder : for wherever two persons in cold blood meet and fight on 
a precedent quarrel, and one of them is killed, the other is guilty 
of murder, and cannot help himself by alleging that he was first 
struck by the deceased; or that he had often declined to meet him, 
and was prevailed upon to do it by his importunity ; or that it 
was his intent only to vindicate his reputation ; (i) or that he 
meant not to kill, but only to disarm his adversary.(/c) He has 
deliberately engaged in an act, highly unlawful, in defiance of the 
laws, and he must at his peril abide the consequences : and upon 
this principle, wherever two persons quarrel over night and ap
point to fight the next day, or quarrel in the morning and agree 
to fight in the afternoon, or at any time afterwards so consider
able that in common intendment it must be peesumed that the 
blood was cooled, the person killing will be guilty of murder. (Z) 
And in a case where, upon a quarrel happening at a tavern, Lord 
Morley objected to fighting at that time, on account of the dis
advantage he should have by reason of the height of his shoes, 
and presently afterwards went into a field and fought ; the cir - 
cumstance was relied on as shewing that he did not fight in the 
first passion, (m) So wherever there is an act of deliberation, and 
a meeting by compact, such mutual combat will not excuse the

(?) 1 East. P. C. c. 5. s. 30. p. 252. (0 1 Hawk. P. C. c. 31. s. 22. 1 Hale
(ft) 1 East. P. C. c. 5. s. 24. p. 241. 453.
(i) As where he had been threat- (m) Bromwich’s case, 1 Lev. 180. 

cued that he should he posted for a 1 Sid. 277. 7 St. Tr. 42. Bromwic 
coward. 1 Hale 452. and see Hex v. was indicted for aiding and abetting 
Rice, 3 East. R. 581. Lord Morley in the murder or Hast-

(&) 1 Hawk. P. C. c. 31. s. 21. mgs.
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Combat upon 
sudden quar
rels.

Undue advan
tage.

party killing from the guilt of murder; as where B, challenged A., 
and A. refused to meet him, but in order to evade the law, told B. 
that he should go the next day to a certain town about his business, 
and accordingly B. met him the next day in the road to the same 
town and assaulted him, whereupon they fought, and A. killed B., 
it is said that A. seems guilty of murder: but the same conclusion 
would not follow, if it should appear by the whole circumstances 
that he gave B. such information accidentally, and not with a 
design to give him an opportunity of lighting, (n) Upon the same 
principle, if A. and B. meet deliberately to fight, and A. strike B., 
and pursue B. so closely that B., in safeguard of his own life, kills 
A., this is murder in B.; because their meeting was a compact, 
and an act of deliberation, in pursuance of which all that follows 
is presumed to be done.(o)

And the law so far abhors all duelling in cold blood, that not 
only the principal who actually kills the other, but also his second, 
is guilty of murder; (p) and it has been held that the second also 
of the person killed is equally guilty by reason of the countenance 
given to the principal, and of the compact : but this has been con
sidered as a severe construction by Lord Hale, who thinks that 
the law in that case was too far strained, (q)

_ Where the combat is not an act of deliberation, but the imme
diate consequence of sudden quarrel, it does not of course fall 
within the foregoing doctrine : yet in cases of this kind the law 
may come to the conclusion of malice, if the party killing began 
the attack with circumstances of undue advantage, (r) For in 
order to save the party making the first assault, upon an insuffi
cient legal provocation, from the guilt of murder, the occasion 
must not only be sudden, but the party assaulted must be put on 
an equal footing in point of defence ; at least at the onset : and

(») 1 Hawk. P. C. c.31. s. 25, declining to fight, proceeds thus:
(o) 1 Hale 452. 480. who says, “Thus “ Yet slid it may be doubtful whe- 

“ is Mr. Dalton, cap. 93. p. 241. (new “ ther, admitting the full force of 
“edit. c. 145. p. 471.) to be under- 
“ stood.” But a qu. is added in 1 
Hale 452. whether, if B. had really 
and truly declined the fight, ran away 
as far as he could, and offered to yield, 
and yet A. refusing to decline it had 
attempted his death, and B. after this 
had killed A. in his own defence, it 
would excuse him from the guilt of 
murder; admitting clearly that if the 
running away were only a pretence to 
save his own life, but was really de
signed to draw out A. to kill him, it 
would be murder. This qucere of Lord 
Hale’s is discussed in 1 East. P. C. c. 5. 
s. 54. p. 233. et sequ. and it is ob
served that Mr. J. Blackstone (4 Blac.
Com. 185.) expressly puts the same 
case of a duel as Lord Hale, but with
out subjoining the same doubt; and 
that it was considered as settled law 
by the chief justice, in Oneby’s case 
(Lord Raym. 1489), Mr. East, after 
reasoning in favour of the extenua
tion of the crime of the duellist so

“ this reasoning, the offence can be 
“ less than manslaughter, or whether 
“ in such case the party can alto- 
“ gether excuse himself upon, the foot 
“ of necessity in self-defence, because 
“ the necessity which was induced 
“ from his own faulty and illegal act, 
“ namely, the agreement to fight, was 
“ in the first instance deliberately 
“ foreseen and resolved upon, in de- 
“ fiance of the Jaw.” 1 East. P. C. 
C. 5. S. 54. p. 285.

(p) 1 Hale 442. 452. 1 Hawk. P. C. 
C. 31. S. 31.

(q) 1 Hale 442. where he says, that 
the book of 22 E. 3. Coron. 262. was 
relied upon : but, as he thinks, the law 
was too far strained in that case; and 
in page 452, he says, “ some have 
“ thought it to be murder also in the 
“ second of the party killed, because 
“ done by compact and agreement. 
“ 22 E. 3. 262. Sed qu. de hoc.”

(r) Post. 295.
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this more particularly where the attack is made with deadly or 
dangerous weapons, (s)

Thus if B. draw his sword and make a pass at A., the sword of 
A. being then undrawn, and thereupon A. draw his sword, and a 
combat ensue, in which A. is killed, this will be murder ; for B., 
by making the pass, while his adversary’s sword was undrawn, 
shews that he sought his blood ; and A.’s endeavour to defend 
himself, which he had a right to do, will not excuse B. (t)

In Mawgridge’s case, words of anger happening, Mawgridge Mawgridge’s 
threw a bottle with great force at the head of Mr. Cope, and im- case’ 
mediately drew his sword. Mr. Cope returned a bottle at the 
head of Maivgridge, and wounded him : whereupon Mazvgridge 
stabbed Mr. Cope. This was ruled to be murder ; for Mawgridge, 
in throwing the bottle, shewed an intention to do some great mis
chief : and his drawing immediately shewed that he intended to 
follow his blow ; and it was lawful for Mr. Cope, being so assaulted, 
to return the bottle, (u)

Even if the parties are upon an equal footing when the combat Violent con- 
begins, malice may be implied from the violent conduct which the duct of the 
party killing pursued in the first instance : more especially where palty 1 ing" 
there is time for cooling, and such expressions are used as mani
fest deliberation ; as in the following case of Major Oneby :—

Major Oneby was indicted for the murder of Mr. Gower ; and Oneby’s case, 
a special verdict was found, containing the following statement.
The prisoner being in company with the deceased and three other 
persons at a tavern, in a friendly manner, after some time, began 
playing at hazard ; when Rich, one of the company, asked if any 
one would set him three half crowns : whereupon the deceased, in 
a jocular manner, laid down three halfpence, telling Rich he had 
set him three pieces ; and the prisoner at the same time set Rich 
three half crowns, and lost them to him. Immediately after which, 
in an angry manner, he turned about to the deceased, and said, it 
Was an impertinent thing to set halfpence, and that he was an 
impertinent puppy for so doing ; to which the deceased answered,
Whoever called him so was a rascal. Thereupon the prisoner took 
up a bottle, and with great force threw it at the deceased’s head ■ 
but did not hit him, the bottle only brushing some of the powder 
out of his hair. The deceased in return immediately tossed a can
dlestick or bottle at the prisoner, which missed him ; upon which 
they both rose up to fetch their swords, which then hung up in 
the room, and the deceased drew his sword ; but the prisoner was 
Prevented from drawing his by the company. The deceased 
thereupon threw away his sword ; and the company interposing, 
they sat down again for the space of an hour. At the expiration 
of that time the deceased said to the prisoner, “ We have had hot 
“ words, but you were the aggressor ; but I think we may pass it 
“ over:” and at the same time offered his hand to the prisoner, 
who made answer, “No, damn youj I will have your blood.”

(s) 1 East. P. C. c. 5. s. 25. p. 242. is said that the judgment in this case
{t) Post. 295. 1 Hawk. P. C. c. 31. was holden to be good law by all the

S- Judges of England, at a conference in
(«) Rex v. Mawgridge, Kel. 128, the case of Major Oneby, 2 Lord Raym.

129- cited in Post. 295, 296. where it 1485. 2 Stra. 771.



446 Of Murder. [book m.
After which, the reckoning being paid, all the company, except the 
prisoner, went out of the room to go home ; and he called to the 
deceased, saying, “ Young man, come back ; I have something to 
“ say to you whereupon the deceased returned into the room, 
and the door was closed, and the rest of the company excluded ; 
but they heard a clashing of swords, and the prisoner gave the 
deceased the mortal wound. It was also found, that at the break
ing up of the company the prisoner had his great coat thrown over 
his shoulders, and that he received three slight wounds in the 
fight ; and that the deceased, being asked, upon his deathbed, 
whether he received his wound in a manner among sword men 
called fair, answered, “ I think I did.” It was further found that, 
from the throwing of the bottle, there was no reconciliation between 
the prisoner and the deceased. Upon these facts all the Judges 
were of opinion that the prisoner was guilty of murder ; he having 
acted upon malice and deliberation, and not from sudden passion. 
It should probably be taken, upon the facts found in the verdict 
and the argument of the Chief Justice, that, after the door had 
been shut, the parties were upon an equal footing in point of pre
paration before the fight began in which the mortal wound was 
given. The main point then on which the judgment turned, and 
so declared to be, was the evidence of express malice, after the 
interposition of the company, and the parties had all sat down 
again for an hour. Under those circumstances the court were of 
opinion that the prisoner had had reasonable time for cooling : 
after which, upon an offer of reconciliation from the deceased, he 
had made use of that bitter and deliberate expression, that he 
would have his blood. And again, the prisoner remaining in the 
room after the rest of the company retired, and calling back the 
deceased by the contemptuous appellation of young man, on pre
tence of having something to say to him, altogether shewed such 
strong proof of deliberation and coolness as precluded the pre
sumption of passion having continued down to the time of the 
mortal stroke. Though even that would not have availed the pri
soner under these circumstances : for it must have been implied, 
according to Mawgridge’s case, that he acted upon malice; having 
in the first instance, before any provocation received, and without 
warning or giving time for preparation on the part of Mr. Gower, 
made a deadly assault upon him. (w)

Use of a dead- If, after an interchange of blows on equal terms, one of the par- 
wit^previous t‘ClS’ 011 a sudden, and without any such intention at the corn- 
intention. mencement of the affray, snatches up a deadly weapon and kills the 

other party with it, such killing will be only manslaughter. But if 
a party, under colour of fighting upon equal terms, uses from the be
ginning of the contest a deadly weapon without the knowledge of the 
other party, and kills the other party with such weapon ; or if, at 
the beginning of the contest, he prepares a deadly weapon, so as 
to have the power of using it in some part of the contest, and uses 
it accordingly in the course of the combat, and kills the other 
party with the weapon ; the killing in both these cases will be 
murder. The prisoner and Levy quarrelled and went out to fight.

(*) Bex v. Oneby, 2 Sir. 766. 2 Lord Raym. 1489.
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After two rounds, which occupied little more than two minutes, 
Levy was found to he stabbed in a great many places ; and of one 
of those stabs he almost instantly died. It appeared that nobody 
could have stabbed him but the prisoner ; who had a clasped knife 
before the affray. Bayley, J. told the jury, that if the prisoner 
used the knife privately from the beginning ; or if before they began 
to fight he placed the knife so that he might use it during the 
affray, and used it accordingly, it was murder : but that if he took 
to the knife after the fight began, and without having placed it to 
be ready during the affray, it was only manslaughter. The jury 
found the prisoner guilty of murder, (a)

Though, where there has been an old quarrel between A. and B., 
and a reconciliation between them, and afterwards, upon a new 
and sudden falling out, A. kills B., this is not murder ; yet if upon 
the circumstances it appears that the reconciliation was but pre
tended or counterfeit, and that the hurt done was upon the score 
of the old malice, it is murder, (x)

SECT. III.

Cases of Resistance to Officers of Justice, to Persons acting in 
their aid, and to private Persons lawfully interfering to appre
hend Felons, or prevent a Breach of the Peace.

Ministers of justice, as bailiffs, constables, watchmen, &c. (y) 
While in the execution of their offices, are under the peculiar pro
tection of the law ; a protection founded in wisdom and equity, 
and in every principle of political justice ; for without it the public 
tranquillity cannot possibly be maintained, or private property se
cured ; nor in the ordinary course of things will offenders of any 
kind be amenable to justice. For these reasons the killing of offi
cers so employed has been deemed murder of malice prepense, as 
being an outrage wilfully committed in defiance of the justice of 
the kingdom. If, therefore, upon an affray, the constable, and 
others in his assistance, come to suppress the affray and preserve the 
peace, and in executing their office the constable or any of his 
assistants is killed, it is murder in law, although the murderer 
knew not the party that was killed, and although the affray was 
sudden, because the constable and his assistants came by authority 
of law to keep the peace, and prevent the danger which might 
eusue by the breach of it; and, therefore, the law will adjudge it 
murder, and that the murderer had malice prepense, because he 
set himself against the justice of the realm : so if the sheriff, or any 
of his bailiffs, or other officers, is killed in executing the process 
°f the law, or in doing their duty, it is murder ; the same is the law

(“) Rex v. Anderson, O. B. Decern- MS. Bayley, J.
,eri 1816. Richards, B. and the Re- (.r) 1 Hale 451.
corder, thought the direction right. iy) 1 Hale 456, 460. 4 Co. 40.

Pretended or 
counterfeit re
conciliation.

Resisting and 
killing officers.
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as to a watchman who is killed in the execution of his office, (g) 
This rule is not confined to the instant the officer is upon the spot, 
and at the scene of action, engaged in the business that brought 
him thither ; for he is under the same protection of the law eundo, 
morando, et redeundo: and therefore if he come to do his office, 
and meeting with great opposition, retire, and be killed in the 
retreat, this will amount to murder : as he went in obedience to 
the law and in the execution of his office, and his retreat was ne
cessary in order to avoid the danger by which he was threatened. 
And, upon the same principle, if he meet with opposition by the 
way, and be killed before he come to the place, such opposition 
being intended to prevent his doing his duty, (which is a fact to 
be collected from circumstances appearing in evidence,) this like
wise will amount to murder, (z)

Persons acting The protection which the law affords to such ministers of jus-
in their aid. tice is not, as we have seen, confined to their own persons. Every 

one coming to their aid, and lending his assistance for the keeping 
of the peace, or attending for that purpose, whether commanded 
or not, is under the same protection as the officer himself, (a) 
Nor is the protection which the law affords in these cases confined 
to the ordinary ministers of justice, or their assistants. It extends, 
under certain limitations, to the cases of private persons inter
posing for preventing mischief from an affray, or using their en
deavours to apprehend felons, or those who have given a dangerous 
wound, and to bring them to justice ; such persons being likewise 
in the discharge of a duty required of them by the law. The law 
is their warrant, and they may not improperly be considered as 
persons engaged in the public service, and for the advancement of 
justice, though without any special appointment; and being so 
considered, they are under the same protection as the ordinary 
ministers of justice. (b)

Private per» But with respect to private persons using their endeavours to
soiis. bring felons to justice, it should be observed, by way of caution,

that they must be careful to ascertain, in the first instance, that a 
felony has actually been committed, and that it has been committed 
by the person whom they would pursue and arrest. For if no 
felony has been committed, no suspicion, however well founded, 
will bring the person so interposing within this especial protection 
of the law : (c) nor will it be extended to those who, where a felony 
has actually been committed, upon suspicion, possibly well founded, 
pursue or arrest the wrong person, (d) But the law is otherwise 
in the case of an officer acting in pursuance of a warrant. For if 
A., being a peace-officer, has a warrant from a proper magistrate 
for the apprehending of B. by name, upon a charge of felony ; or 
if B. stands indicted for felony ; or if the hue and cry is levied 
against B. by name ; in these cases if B., though innocent, fly, or 
turn and resist, and in the struggle or pursuit is killed by A., or 
any person joining in the hue and cry, the person so killing will

(g) Cases of Appeals and Indict
ments, 4 Co. 40. As to the authority 
for acting, and the exercise of that 
authority in a proper manner, see 
post, Chap. ili. s. 4.

(z) Post. 80S, 309.
(a) I Hale 462, 463. Post. 309.
(b) Post. 309.
(c) Cro. Jac. 194. 2 Inst. 52, 172.
(d) '1 Hale 490. Post. 318.
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indemnified ; and, on the other hand, if A., or any person join- 

!n" in the hue and cry, is killed by B., or any of his accomplices 
Joining in that outrage, such killing will be murder : for A. and 
nose joining with him were in this instance in the discharge of a 

uuty required from them by the law ; and, in case of their wilful 
Neglect of it, subject to punishment, (e)

Upon these principles it may be laid down as a general rule, that General rule. 
iutiere persons having authority to arrest or imprison, using the 
Proper means for that purpose, are resisted in so doing, and hilled,
I will be murder in all who take a part in such resistance ; for it 

homicide committed in despite of the justice of the kingdom, 
his rule is laid down upon the supposition that resistance be 

jnade; and, upon that supposition, it is conceived that it will hold 
*ri nil cases, whether civil or criminal ; for under circumstances of 
distance, in either case, the persons having authority to arrest or 
iiiprison may repel force by force, and will be justified if death 
l0.uld ensue in the struggle ; while, on the other hand, the persons 

^sisting will be guilty of murder. (/) And it has been decided, 
lat if in any quarrel, sudden or premeditated, a justice of peace,
°nstable, or watchman, or even a private person, be slain in endea

vouring to keep the peace and suppress the affray, he who kills him 
dl be guilty of murder. (g) But in such case the person slain 

lllist have given notice of the purpose for which he came, by com
manding the parties in the King’s name to keep the peace, or by 
raci-wise shewing that it was not his intention to take part in the 

MUarrel, but to appease it; (A) unless, indeed, he were an officer 
vithin his proper district, and known, or generally acknowledged,
0 bear the office he had assumed, (i) As if A., B., and C., be in 

d fuinnlt together, and D. the constable come to appease the affray, 
dnd A. knowing him to be the constable kill him, and B. and C.

knowing him to be the constable, come in, and finding A. and 
• struggling, assist and abet A. in killing the constable, this is 

Under in A., but manslaughter in B. and C. (h) Where a con- 
„‘i'de interferes in an affray to keep the peace, and is killed, such 
the persons concerned in killing him as knew him to be a con- 

, dble are guilty of murder ; and such as did not know it of man- 
aUghter only, (a)

j "'ll, it must be well remembered, that this protection of the law Questions as 
s _ extended only to persons who have authority to arrest or im- to authority, 

PUson, and who use such authority in a proper manner ; and that iegal proceed- 
Vtestions of ' .................................. ------ - much nicety and difficulty will often arise upon the
UUnts of authority, legality of process, notice, and regularity of 
,U°ceeding. The consideration of these points will be attempted 
f a subsequent part of the Work; for as the consequences of de- 

Çts in any of these particulars will generally be to extenuate the 
Une of killing, and reduce it to manslaughter, the discussion of 
em will perhaps be better introduced in the Chapter relating to 

Uit species of homicide. (1)

ings, &c.

U) Post. 318.
iff \ F°st. 270, 271. 1 Hale 494. 

h56- 2 Hale 117, 118. 
fïl J, Hawk. P. C. c. 31. s. 48, 54. 
W Fost. 872.

(i) 1 Hawk. P. C. c. 31. s. 49, 50. 
(7c) 1 Hale 438.
(a) 1 Hale 446.
(7) Post, Chap. iii. s. 4.

Vo C, I,
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As to persons With respect to the persons who shall be considered as taking 
taking part in a parf jn i-py resistance, it may be observed, that if the party who 

e resistance. arrested yield himself and make no resistance, but others en
deavour to rescue him, and he do no act to declare his joining 
with them, if those who come to rescue him till any of the bailiffs? 
this is murder in them but not in the party arrested : but not so 
if he do any act to countenance the violence of the rescuers, (m) 
And where Jackson and four others, having committed a robbery? 
were pursued by the country upon hue and cry, and Jackson 
turned upon his pursuers, (others of the robbers being in the same 
field, . and having often resisted the pursuers,) and refusing to 
yield, killed one of the pursuers ; it was held, that inasmuch as all 
the robbers were of a company and made a common resistance, 
and so one animated the other, all those of the company of the 
robbers that were in the same field, though at a distance from 
Jackson, were principals, viz. present, aiding and abetting : and 
it was also held, that one of the malefactors who was apprehended 
a little before the party was hurt, being in custody when the 
stroke was given, was not guilty, unless it could be proved that 
after he was apprehended he had animated Jackson to kill the 
party, (n)

If a man be arrested, and he and his company endeavour a 
rescue, and, while they are fighting, one who knows nothing of the 
arrest coming by act in aid of the party arrested, and one of the 
bailiffs be killed, the person so acting in aid is guilty of murder ? 
for a man must take the consequences of joining in any unlawful 
act, such as fighting; and his ignorance will not excuse him 
where the fact is made murder by the law without any actual pre
cedent malice, as in the case of killing an officer in the due exe
cution of his office, (o) But it should be observed, that, in another 
report of the same case, it is said to have been resolved, that if a 
person, not knowing the cause of the struggle, had interposed be
tween the bailiff and the party arrested, with intent to prevent 
mischief, it would not have been murder in such person, though 
the bailiff’s assistant were killed by one of the rescuers ; (p) and it 
should seem that, in a case of this kind, the material enquiry 
would be, whether the stranger interfered with the intention oj 
preserving the peace and preventing mischief ; for if he interpose 
for the express purpose of aiding one party against the other, b6 

must abide the consequences at his peril, (q)
A. beat B., a constable who was in the execution of his offiejb 

and they were parted ; and then C., a friend of A., rushed sudden „ 
in, took up the quarrel, fell upon the constable, and killed him 
the struggle ; but A. was not engaged in this after he was parte ; 
from B. "And it was holden by two Judges, that this was mui'del 
only in C. ; and A. was acquitted, because it was a sudden qnaOPw 
and it did not appear that A. and C. came upon any design * 
abuse the constable, (r) But if a man begin a riot, and the sa»1

(m) Sir Charles Stanley’s case, Kel. Andrews, 1 Sid. 160. MS. Burnet lf 
87. cord, as cited 1 East. P. C. c. 5. s. 6

(!*) Jackson’s case, 1 Hale 464, 465. p. 296.
(o) Sir Charles Stanley’s case, Kel. 87. (q) 1 East. P. C. c. 5. s. 83. p. 3 \
(p) Rex V. Sir Charles Stanslie and (r) By Holt, C. J., and Rooksby>
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\v°^ <ron.^nue3 :in<‘ _an officer be killed, he that began the riot 

oa a if he remained present at it, be a principal murderer, 
tough he did not commit the fact, (s)
A great number of persons, assembled in a house called Sissing- 

Urst, in Kent, issued out and committed a great riot and battery 
P°n the possessors of a wood adjacent. One of their names, viz. 
;? was known, the rest were not known ; and a warrant was ob - 

amcd from a justice of peace to apprehend the said A., and divers 
er persons unknown, who were altogether in Sissinghurst- 

loiise. The constable, with about sixteen or twenty called to his 
ssistance, came with the warrant to the house, and demanded en 

hance, and acquainted some of the persons within that he was the 
unstable, and came with the justice’s warrant, and demanded A. 

JTtj die rest of the offenders that were then in the house ; and 
Re of the persons within came, and read the warrant, but denied 
mission to the constable, or to deliver A. or any of the male- 

* A?1?! hut, going in, commanded the rest of the company to stand 
. 'j1'11" staves. Ihe constable and his assistants, fearinp- xnis- 

Dw being about ffve rod from the door, B., C.,
-5 F.j, &c. about fourteen in number^ issued out and pursued 

ne constable and his assistants. The constable commanded the 
sh m6’ yet the7 fel1 01b an(1 killed one of the assistants of the con- 

A and wounded others, and then retired into the house to the 
s of their company which were in the house, whereof the said 

C* r> °ne ^ that read the warrant were two. For this A., B.,
< "■ ’ ’> T., F.,G., and divers others, were indicted of murder, and

led. at the Kings Bench bar, when these points were unani
mously determined :

1. that although the indictment were, that B. gave the stroke, 
the rest were present aiding and assisting, though in truth C. 

of % the stroke, or that it did not appear upon the evidence which 
: them gave the stroke, but only that it was given by one of the 

. ®rs, yet that such evidence was sufficient to maintain the in- 
cement ; for in law it was the stroke of all that party, according 
g c resolution in Mackally’s case, (t) 

j.: , ‘ That in this case all that were present and assisting to the 
oters were guilty of the death of the party slain, though they did 
!; ah actually strike him, or any of the constable’s company. 

ti °-.That those within the house, if they abetted or counselled 
ase riot> were in law present aiding and assisting, and principals, 
Salili ^ aS ^10Se issue(l out and actually committed the as- 
qjUt i for it was but within five rod of the house, and in view 

®reof, and all done as it were in the same instant, (u) 
for ‘ i i baf here was sufficient notice that it was the constable, be- 

e the man was killed. 1. Because he was the constable of the
Ms'temp. Will. 3. ad incipium 
63 nlracey 53. 1 East. P. C. c. 5. s.

if ®9(i- i and see aiso Post. 353. 
334 ttex a.Wallis and Others, 1 Salk.

Co. 67. b.
herd T)ide hord Bacre’s case. The 
sh0ot ■,acre. a!l(l divers others came to 

ueer in the park of one Pelham
2

May den, one of the company, killed 
the keeper in the Park, the Lord Dacre 
and the rest of ine company bcm°' in 
other parts of the park ; and it “vas 
ruled that it was murder in them all, 
and they died for it. Prompt. 25, a. 
Dalt. c. 145. p. 472. 34 Hen. 8. B. 
Coron. 172. See also Moor 86. Kelw, 
56. 1 Hale 439.

G 2

Sissingliurst- 
house case.



453 Of Murder. [book in

sanie vili. 2. Because he notified his business at the door before 
the assault, viz. that he came with the justice’s warrant. 3. Be
cause, after his retreat, and before the man was slain, the constable 
commanded the peace • and, notwithstanding, the rioters fell on 
and killed the party.

5. It was resolved, that the killing of the assistant of the 
constable was murder, as well as the killing of the constable him
self.

6. That those who come in to the assistance of the constable, 
though not specially called thereunto, are under the same protec
tion as they that are called to his assistance by name.

7. That although the constable retired with his company upon 
the not delivering up of A., yet the killing of the assistant of the 
constable in that retreat was murder. 1. Because the retreat was 
one continued act in pursuance of his office; being necessary, 
when he could not attain the object of his warrant, and being in 
effect a continuation of the execution of his office, and under the 
same protection of the law as his coming was. 2. Principally be
cause the constable, in the beginning of the assault, and before the 
man was stricken, commanded the peace.

8. It seems that even if the constable had not commanded the 
peace, yet as he and his company came about what the law allowed 
them, and, when they could not effect it fairly, were going their 
way, the rioters pursuing them and killing one made, the offence 
murder in them all ; for the act was done without provocation, 
and the constable and his company were peaceably retiring : but 
this point was not relied upon because there was enough upon 
the former point to convict the offenders. In the conclusion, the 
jury found nine of them guilty, and acquitted those within ; not 
because they were absent, but because there was no clear evi
dence that they consented to the assault as the jury thought ; and 
therefore judgment was given against the nine to be hanged, (tv)

SECT. IV.

Cases where the Killing takes place in the Prosecution of sonie 
other Criminal, Unlawful, or Wanton Act.

If an action, unlawful in itself, be done deliberately and with 
intention of mischief or great bodily harm to particular individuals 
or of mischief indiscriminately, fall where it may, and death enSU6

(w) Sissingliurst-house case, 1 Hale 
461, 2, 3. The award was for the 
marshal to do execution, because they 
were remanded to the custody of the 
marshal, and he is the immediate offi

cer of the court, and precedents * 
cases of judgments given in the King 
Bench have commonly been, El did11 
est marescallo, fyc. quod faciat CXeC 
tionera -periculo incumbente,
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against or beside the original intention of the party, it will be 
Murder, (x)

Under this head may be mentioned the cases of particular malice 
0 ,°ne individual falling by mistake or accident upon another, 

Much, by the ignorance or lenity of juries, have been sometimes 
Brought within the rule of accidental death. But though, in a 
°ose way of speaking, it may be called accidental death when a 

P_erson dies by a blow not intended against him, the case is con
sidered by the law in a very different light. Thus, if it appears 
worn circumstances that the injury intended to A., whether by 
poison, blow, or any other means of death, would have amounted to 
Murder if he had been killed by it, it will amount to the same of- 
ence if B. happen to fall by the same means : (;//) so that if C., 
laving malice against A., strikes at and misses him, but kills B., 
Us is murder in C. : (a) and upon the same principle, if A. and 
• engage in a deliberate duel, and a stranger coming between 

Mem to part them is killed by one of them, it is murder in the 
Party killing, (a) And it has also been resolved, that where A. 
had malice against D., the master of B., and assaulted him, and 
hpon B. the servant coming to the aid of his master, A. killed E., 
h was murder in A. as much as if he had killed the master. (A) So, 
Miei-e A. gave a poisoned apple to his wife intending to poison 

(‘r, and the wife, ignorant of the matter, gave it to a child who 
°°k it and died ; this was held murder in A., though he, being 

present at the time, endeavoured to dissuade his wife from giving 
i w up pie to the child, (c) And, upon the same principle, it was 
held to be murder where A. mixed poison in an electuary sent by 
iln apothecary to her husband, which did not kill him, but after- 
Wards killed the apothecary, who, to vindicate his reputation, 
tastecl it himself, having first stirred it about, (d) Doubt was en
tertained, because the apothecary, of his own hand, without incite
ment from any one, not only partook of the electuary, but mingled 

together, so as to incorporate the poison, and make its operation 
lore forcible than the mixture as made by the wife of A. : but the 
edges resolved that she was guilty of murder ; for the putting 
io poison into the electuary was the cause of the death : and if a 

Person prepares poison with intent to kill any reasonable creature, 
Mch person is guilty of the murder of whatever reasonable creature

(*) Post. 261.
■■'/) Id. ibid. 1 Hale 441. Williams’s 

t5Se’ 1 Hale 469. which Holt, C. J. 
nought would have been a case of 

j. fnder, if the indictment had been so 
,llt*- See Mawgridge’s case, Kel. 131.

(*) 1 East. P. C. c. 5. s. 17. p. 230. 
479 1 Hale 441. Halt. c. 145. p.
• It appears to have been hoi den 
w such a case, where the combating 
imf ■ raalice prepense, that the kill- 
y 8 °i the person who came to part 
l, °ui was murder in both the com- 
ln„untS’ 23 Edw- 3 Coron. 262. Lam
ii,, .a r0Ut of Dallison’s Report, p. 217. 
t„, Cord Hale thinks that this is mis

co, and that it is not murder in both,

unless both struck him who came to part 
them ; and says that by the book of 22 
Ass. 71. Coron. 180. (which seems to 
he the same case more at large) he 
only that gave the stroke had judg
ment, and was executed. 1 Hale 441. 
to which this note is subjoined ; “ the 
other does not appear to have been 
before the court: but, upon pattino- 
the case; the court said, he that struck 
is guilty of felony, but said nothing as 
to him who did not strike.”

(*) 1 Hale 438.
(c) Sanders’ case, Plowd. 474. 1

Hawk. P. C. c. 31. s. 45. 1 Hale 436.
{(I) Gore’s case, 9 Co. 81. 1 Hawk.

P. C. c. 31. s. 45. 1 Hale 436-

Particular ma
lice to one in
dividual fall
ing upon an
other.
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is killed thereby, (s) So if A. put poison into wine, with intent 
to kill B., and C. drinks thereof and dies, A. is guilty of the mur
der of C. ; and it makes no difference that the wine, unless stirred 
up, would not have killed C., and that C., thinking there was 
sugar in it, stirred it up. (r)

So, where a person gave medicine to a woman to procure an 
abortion, (e) and where a person put skewers into the womb of a. 
woman for the same purpose, (/) by which in both cases the wo
men were killed, these acts were held clearly to be murder ; for, 
though the death of the women was not intended, the acts were 
of a nature deliberate and malicious, and necessarily attended with 
great danger to the persons on whom they were practised.

There are also other cases where no mischief is intended to any 
particular individual, but where there is a general malice or de
praved inclination to mischief, fall where it may ; and in these 
cases the act itself being unlawful, attended with probable serious 
danger, and done with a mischievous intent to hurt people, the 
killing will amount to murder. (g) Thus, if a man go deliberately, 
and with an intent to do mischief, upon a horse used to strike, or 
coolly discharge a gun amongst a multitude of people, and death 
be the consequence of such acts, it will be murder, (h) So, if a 
man resolves to kill the next man he meets, and does kill him, it 
is murder, although he knew him not; for this is universal 
malice.(i) And upon the same principle, if a man, knowing that 
people are passing along the street, throw a stone likely to do 
injury, or shoot over a house or wall with intent to do hurt to 
people, and one is thereby slain, it is murder on account of the 
previous malice, though not directed against any particular indi
vidual : for it is no excuse that the party was bent upon mischief 
generally. (k)

Whenever an unlawful act, an act malum in se, is done in pro
secution of a felonious intention, and death ensues, it will be 
murder : as if A. shoot at the poultry of B. intending to steal the 
poultry, and by accident kill a man, this will be murder by reason 
of the felonious intention of stealing. (1) And it has been holden, 
that if such offenders as are mentioned in the statute De malefac
toribus in parcis,(m) kill the keeper, &c. it is murder in all,

(z) Ante, note (d).
(>) 9 Co. 81b.
(e) 1 Hale 429.
(/) Tinckler’s case, 1 East. P. C. 

c. 5. s. 17. p. 230. and s. 124. p. 354.
(gj 1 Hale 475. 1 East. P. C. c. 5. 

s. 18. p. 231.
(h) 1 Hale 475. 4 Blac. Com. 200. 

1 Hawk. P. C. c. 29. s. 12. 1 East. 
P. C. c. 5. s. 18. p. 231. Hawkins, 
speaking of the instance of the person 
riding a horse used to kick amongst a 
crowd, says, it would be murder 
though the rider intended no more 
than to divert himself by putting the 
people into a fright. 1 Hawk. P. C. 
c. 31. s. 66. and see ante, 427.

(?) 4 Blac. Com. 200.

(k) 1 Hale 475. 3 Inst. 57. 1 East- 
P. C. c. 5. s. 18. p. 231.

(Z) Post. 258, 259.
(m) 21 Edw. 1. st. 2. 1 Hale 491* 

The statute 3 and 4 W. and M. c. 10* 
s. 5. empowers owners of deer in any 
inclosed land, or any persons under 
them, to resist offenders in like man
ner as in ancient parks. And by stai* 
4 and 5 W. and M. c. 23. s. 4. lords of 
manors, or any others authorized by 
them as gamekeepers, may resist of
fenders in the night within their re
spective manors or royalties, in the 
same manner and with equal indem
nity, as if the fact had been committe® 
in any ancient chase, &c.
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although it appear that the keeper ordering them to stand, as- 
sa-ulted them first, and that they fled, and did not turn till one of 
ffle keepers’ men had fired and hurt one of their companions, (n) 

Also, where the intent is to do some great bodily harm to 
another, and death ensues, it will be murder ; as if A. intend only 
to beat B. in anger, or from preconceived malice, and happen to 
kill him, it will be no excuse that he did not intend all the mis
chief that followed ; for what he did was malum in se, and he must 
oe answerable for its consequence. He beat B. with an intention 
°f doing him some bodily harm, and is therefore answerable for 
nil the harm he did.(o) So, if a large stone be thrown at one 
'with a deliberate intent to hurt, though not to kill him, and by 
Occident it kill him, or any other, this is murder.(p) But the 
Mature of the instrument, and the manner of using it, as calcu
lated to produce great bodily harm or not, will vary the offence 

all such cases.(q)
Where divers persons resolve generally to resist all opposers in 

11'e commission of any breach of the peace, and to execute it in 
such a manner as naturally tends to raise tumults and affrays, as 
uy committing a violent disseisin with great numbers of people, 
°r going to beat a man, or rob a park, or standing in opposition 
1° the sheriff’s posse, they must, when they engage in such bold 
disturbances of the public peace, at their peril, abide the event of 
their actions. And therefore if in doing any of these acts they 
happen to kill a man, they are all guilty of murder, (r) But it 
should be observed, that in order to make the killing by any 
UiUrder in all of those who are confederated together for an un
lawful purpose, merely on account of the unlawful act done or in 
contemplation, it must happen during the actual strife or endea
vour, or at least within such a reasonable time afterwards as may 
leave it probable that no fresh provocation intervened, (s)

And it should also be observed, that the fact must appear to 
have been committed strictly in prosecution of the purpose for 
lvbic!i the party was assembled; and therefore, if divers persons be 
engaged in an unlawful act, and one of them, with malice pre
pense against one of his companions, finding an opportunity, kill 
hhn, the rest are not concerned in the guilt of that act, because it 
had no connection with the crime in contemplation. (f) So, where 
Wo men were beating another man in the street, and a stranger 
lyade some observation upon the cruelty of the act, upon which 
°ne of the two men gave him a mortal stab with a knife ; and 
both the men were indicted as principals in the murder ; although 
both were doing an unlawful act in beating the man, yet as the 
heath of the stranger did not ensue upon that act, and as it ap
peared that only one of them intended any injury to the person

bd 1 East. P. C. c. 5. s. 31. p. 256. 
citing i MS. Sum. 145, 175. Sum. 37, 

b- faim. 546. 2 Roll. Rep. 120.
(°) Post. 259.
(P) 1 Hale 440, 441.

, (») Kcl. 127. 1 East. P. C. c. 5. s. 32. 
P 257.

P') 1 Hawk. P.C.C.31.S.51. Staundf.

17. 1 Hale 439, et sequ. 4 Blue. Coin. 
200. 1 East. P. C. c. 55. s. 33. p. 257. 

(*) 1 East. P. C. c. 5. s. 34. p. 259.
(f) 1 Hawk. P. C. c. 31. s. 52. Post. 

351. And see the charge of Foster, J. 
on a special commission for the trial 
of Jackson and Others, at Chichester, 
9 St. Tri. (ed. by Hargr.) 715, et sequ.

Death from 
an act intend
ing bodily 
harm.

Where several 
join to do an 
unlawful act.

The fact must 
appear to have 
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of the purpose 
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killed, the Judges were of opinion that the other could not be 
guilty, either as principal or accessory; and he was acquitted.(u) 

In a case where a party of smugglers were met and opposed by 
an officer of the crown, and during the scuffle which ensued a gun 
was discharged by a smuggler which killed one of his own gang, 
the question was, whether the whole gang were guilty of this 
murder ; and it was agreed by the court, that if the king’s officer, 
or any of his assistants, had been killed by the shot, it would have 
been murder in all the gang ; and also, that if it had appeared that 
the shot was levelled at the officer, or any of his assistants, it 
would also have amounted to murder in the whole of the gang, 
though an accomplice of their own were the person killed, (w) 
The point upon which this case turned was, that it did not appear 
from any of the facts found, that the gun was discharged in pro
secution of the purpose for which the party teas assembled, {x) 
In another case the prisoners were hired by a tenant to assist him 
in carrying away his household furniture in order to avoid a dis
tress. They accordingly assembled for this purpose armed with 
bludgeons and other offensive weapons ; and a violent affray took 
place between them and the landlord of the house, who, accom
panied on his part by another set of men, came to prevent the 
removal of the goods. The constable was called in and produced 
his authority, but could not induce them to disperse : and, while 
they were fighting in the street, one of the company, but which of 
them was not known, killed a boy who was standing at his father’s 
door looking on, but totally unconcerned in the affray. The ques
tion was, whether this was murder in all the company ; and Holt, 
C. J., and Pollexfen, C. J., were of opinion that it was murder in all 
the company, because they were all engaged in an unlawful act, 
by proceeding in the affray after the constable had interposed and 
commanded them to keep the peace ; especially as the manner in 
which they originally assembled, namely, with offensive weapons 
and in a riotous manner, was contrary to law. (y) But the majo
rity of the Judges held, that as the boy was found to be uncon
cerned in the affray, his having been killed by one of the company 
could not possibly affect the rest ; for the homicide did not happen 
in prosecution of the illegal act. (a) And it seems that this opi
nion proceeded upon the ground that there was no evidence to 
shew that the stroke by which the boy was killed was either le
velled at any of the opposing party, or was levelled at him upon 
the supposition that he was one of the opponents, and therefore 
that it was not given in prosecution of the purpose for which the 
party was assembled. («)

(m) 1 Hawk. P.C. c. 31. s. 52.
(w) Plummer’s case, Kel. 109.
(x) Post. 352. and see Mansell and 

Herbert’s case, 1 Hale 440, 441, cited 
from Dy. 128, b.

O) They cited Stamf. 17, 40. Fitz.
Cor. 350. Cromp. 244.

(%) Hex v. Hodgson and others, 1 
Leach. 6. See Plummer’s case, ante, 
note (w). 12 Mod. 629. Thompson’s

case, Kel. 66. Anon, cited by Holt. 
C. J. 1 Leach 7. note (a), and a case 
Anon. 8 Mod. 165. See also Keilw- 
161. and Borthwick’s case, Dougl.202- 

(a) 1 East. P. C. c. 5. s. 33. p. 258, 
259. ; and see the remarks of Lord 
Hale upon the case of Mansell and 
Herbert (Dy. 128, b.) in 1 Hale 440, 
441.
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SECT. V.

Cases where the Killing takes place in consequence of some Lawful 
Act being criminally or improperly performed, or of some Act 
performed without Proper Authority.

Dub caution should be observed by all persons in the discharge 
of the business and duties of their respective stations, lest they 
should proceed by means which are criminal or improper, and 
exceed the limits of their authority. This will more especially 
require the attention of officers of justice ; and should be kept in 
mind by those who have to administer correction in foro domestico, 
and by persons employed,in those common occupations from which 
danger to others may possible arise.

It has been shewn in a former part of this Chapter, (b) that 
ministers of justice, when in the execution of their offices, are 
specially protected by the law : but it behoves them to take care 
that they do not misconduct themselves in the discharge of then- 
duty, on pain of forfeiting such protection. Thus, though in cases 
civil or criminal, an officer may repel force by force, where his 
authority to arrest or imprison is resisted, and will be justified in 
so doing if death should be the consequence ; (c) yet he ought not 
to come to extremities upon every slight interruption, nor with
out a reasonable necessity, (d) And if he should kill where no 
resistance is made, it will be murder : and it is presumed that the 
offence would be of the ' same magnitude if he should kill a party 
after the resistance is over and the necessity has ceased, provided 
that sufficient time has elapsed for the blood to have cooled, (e) 
And again, though where a felon flying from justice is killed by 
the officer in the pursuit, the homicide is justifiable if the felon 
could not be otherwise overtaken ;(/) yet where a party is accused 
of a misdemeanor only, and files from the arrest, the officer must 
Hot kill him, though there be a warrant to apprehend him, and 
though he cannot otherwise be overtaken ; and if he do kill him, it 
will in general be murder, (g) So, in civil suits, if the party 
against whom the process has issued fly from the officer endea
vouring to arrest him, or if he fly after an arrest actually made, or 
out of custody in execution for debt, and the officer not being able 
to overtake him make use of any deadly weapon, and by so doing, 
or by other means, intentionally kill him in the pursuit, it will 
amount to murder, (h) And also in the case of impressing seamen,

(&) Ante, 447. et sequ.
(c) Ante, 449.
(d) 4Blac. Corn. ISO.
(e) 1 East. P. C. c. 5. s. 63. p. 297. 
(/) 1 Hale 481, 4 Blac. Cora. 179.

tost. 271.
\S) Post. 271. 1 Hale 481.
(A) 1 Hale 481. Post. 271. 1 East. 

1 ■ C. c. 5. s. 74. p. 306, 307. Laying

Officers of 
justice acting 
improperly.

hold of the prisoner, and pronouncing 
words of arrest, is an actual arrest ; 
or it may be made without actually 
laying hold of him, if he submit to 
the arrest. Horner v. Battyn and ano
ther, Bull. N. P. 62. and see 1 East. 
P. C. c. 5. s. 68. p. 300. But see Ar- 
rowsmith v. Le Mesurier, 2 N. R. 211.
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if the party fly, it is conceived that the killing by the officer in 
the pursuit to overtake him would be manslaughter at least, and in 
some cases murder, according to the rules which govern the case 
of misdemeanors ; paying attention, nevertheless, to those usages 
which have prevailed in the sea-service in this respect, so far as 
they are authorized by the courts which have ordinary jurisdiction 
over such matters, and are not expressly repugnant to the laws of 
the land, (t)

If an officer make an arrest out of his proper district, (except as 
he may be authorized by the late act 5 Geo. 4. c. 18.) or if an officer 
have no warrant or authority at all, he is no legal officer, nor entitled 
to the special protection of the law : and if he purposely kill the 
party for not submitting to such illegal arrest, it will be murder in 
all cases, at least where an indifferent person acting in the like 
manner, without any such pretence, would be guilty to that ex
tent. (k) Thus where a warrant had been directed from the Ad
miralty to Lord Dauby to impress seamen, and one Browning his 
servant, without any warrant in writing, (Z) impressed a person 
who was no seaman, and upon his trying to escape killed him, it 
was adjudged murder, (m) And where the captain of a man of 
war had a warrant for impressing mariners, upon which a deputa
tion was indorsed in the usual form to the lieutenant ; and the 
mate, with the prisoner Dixon, and some others, hut without 
either the captain or lieutenant, impressed one Anthony How, 
who never was a mariner, but was servant to a tobacconist, and 
upon How making some resistance, and for that purpose drawing 
a knife, which he held in his hand, Dixon, with a large walking- 
stick, about four feet long, and a great knob at the end of it, gave 
How a violent blow on the side of his head, of which he died in 
about fourteen days; it was adjudged murder. The capture and 
detention of How were considered as unlawful on two accounts ; 
first, because neither the captain or lieutenant were present, and 
Dixon was no lawful officer for the purpose of pressing, nor an 
assistant to a lawful officer; secondly, because How was not a 
proper object to be impressed. It was lawful therefore, under 
these circumstances, for How to defend himself; and Dixon’s 
killing him, in consequence of an unlawful capture and detention, 
was murder, (ra) So if a court martial order a man to be flogged 
where they have no jurisdiction, and the flogging kills the man, 
the members who concurred in that order are guilty of murder.(a) 

Killing a per- It is no excuse for killing a man that he was out at night as a 
son who is ghost dressed in white for the purpose of alarming the neighbour- 
misdemeaitor. hood, even though he could not otherwise be taken. The neigh

bourhood of Hammersmith had been alarmed by what was sup-
(i) 1 East. P. C. c. 5. s. 75. p. 308. 

Borthwick’s case, Dougl. 207.
(Je) 1 East. P. C. c. 5. s. 78. p. 312.
(/) A verbal delegation of the power 

to impress seamen was held bad in 
Borthwick’s case, Dougl. 207. though 
it appeared to be thè usage of the 
navy, and that the petty officers had 
usually acted without any other au
thority than such verbal orders. But 
the usage was considered as directly

repugnant to the laws of the land.
(ni) O. B. 13th Oct. 1690, Rokeby’s 

MS. cited in Sent. Foster’s MS. and in 
1 East. P. C. 312.

(in) Dixon’s case, Kingst. Ass. 1756, 
cor. Dennison, J. (said to be 1758, in 
Serjeant Foster’s MS.) cited in 1 East. 
P. C. c. 5. s. 80. p. 313.

(a) By Heath J. in Warden v. Bailey, 
4 Taunt. 77.
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posed to be a ghost : the prisoner went out with a loaded gun to 
take the ghost; and, upon meeting with a person dressed in white, 
immediately shot him. M‘.Donald, C. B., Rooke and Lawrence Js., 
were clear that this was murder, as the person who appeared as a 
ghost was only guilty of a misdemeanor ; and no one might kill 
him, though he could not otherwise be taken. The jury, how
ever, brought in a verdict of manslaughter : but the. court said 
that they could not receive that verdict ; and told the jury that if 
they believed the evidence they must find the prisoner guilty of 
murder ; and that if they did not believe the evidence, they should 
acquit the prisoner. The jury then found the prisoner guilty, and 
sentence was pronounced : but the prisoner was afterwards re
prieved. (b)

Gaolers and their officers are under the same special protection Duress of im
as other ministers of justice : but in regard to the great power y
which they have, and, while it is exercised in moderation, ought 
to have over their prisoners, the law watches their conduct with a 
jealous eye. If therefore a prisoner under their care die, whether 
by disease or accident, the coroner, upon notice of such death,
Which notice the gaoler is obliged to give in due time, ought to 
resort to the gaol ; and there, upon view of the body, make inqui
sition into the cause of the death ; and if the death was owing to 
cruel and oppressive usage on the part of the gaoler or any officer 
of his, or, to speak in the language of the law, to duress of impri
sonment, it will be deemed wilful murder in the person guilty of 
such duress, (o) The person guilty of such duress will be the 
party liable to prosecution, because, though in a civil suit, the 
principal may in some cases be answerable in damages to the party 
injured through the default of the deputy ; yet, in a capital pro
secution, the sole object of which is the punishment of the delin
quent, each man must answer for his own acts or defaults, {p)

A gaoler, knowing that a prisoner infected with the smallpox 
lodged in a certain room in the prison, confined another prisoner 
against his will in the same room. The second prisoner, who had 
not had the distemper, of which fact the gaoler had notice, caught 
the distemper, and died of it : this was holden to be murder, (q)

Huggins was warden of the Fleet prison, with power to execute Case of 
the office by deputy ; and appointed one Gibbon, who acted as de- Huggins and 
puty. Gibbon had a servant, Barnes, whose business it was to ' 
take care of the prisoners, and particularly of one Arne ; and 
Barnes put Arne into a new-built room, over the common sewer, 
the walls of which were damp and unwholesome, and kept him 
Without fire, chamber-pot, or other necessary convenience, for 
forty-four days, when he died. It appeared that Barnes knew the 
unwholesome situation of the room, and that Huggins knew the 
condition of the room fifteen days at least before the death of 
Arne, as he had been once present at the prison, and seen Arne 
under such duress of imprisonment, and turned away ; at which 
time Barnes shut the door of the room, in which Arne continued

(6) Rex V. Smith, O. B. Jan. 1804. Barnes, 2 Str. 882.
MS. Bayley J. 4 Bl. Com. 201. n. (?) Fost. 322. referring to the case

(o) Fost. 321. 1 Hale 465. of Castell v. Bambridge and Corbet (an
U') Fost. 322. Rex v. Huggins and appeal of murder), 2 Str, 856.
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till he died. It was found that Arne had sickened and died by 
duress of imprisonment, and that during the time Gibbon was 
deputy Huggins sometimes acted as warden. Upon these facts 
the court were clearly of opinion that Barnes was guilty of mur
der. But they thought that Huggins was not guilty, as it could 
not be inferred, from merely seeing the deceased once during his 
confinement, that Huggins knew that his situation was occasioned 
by the improper treatment, or that he consented to the continuance 
of it : and they said, that it was material that the species of duress 
by which the deceased came to his death could not be known by 
a bare looking-in upon him. Huggins could not know the cir
cumstances under which he was placed in the room against his 
consent, or the length of his confinement, or how long he had been 
without the decent necessaries of life : and it was likewise material 
that no application was made tb Huggins, which perhaps might 
have altered the case. And the court seemed also to think that 
as Barnes was the servant of Gibbon, and Gibbon had the actual 
management of the prison, the accidental presence of the prin
cipal would not amount to a revocation of the authority of the 
deputy. (?•)

Duty of oE- With respect to the duty of officers in the execution of criminals,
execution0 f ^ ^ been laid down as a rule, that the execution ought not to
criminal's! " vary from the judgment; for if it doth, the officer will be guilty of 

felony at least, if not of murder. ($) And in conformity to this rule 
it has been holden, that if the judgment be to be hanged, and the 
officer behead the party, it is murder ; (t) and that even the king 
cannot change the punishment of the law by altering the hanging 
or burning into beheading, though, when beheading is part of the 
sentence, the King may remit the rest.(w) But others have thought 
more justly that this prerogative of the crown, founded in mercy 
and immemorially exercised, is part of the common law ; (w) and 
that though the King cannot by his prerogative vary the execution 
so as to aggravate the punishment beyond the intention of the law, 
yet he may mitigate the pain or infamy of it : and accordingly that 
an officer acting upon a warrant from the crown for beheading a 
person under sentence of death for felony would not be guilty of 
any offence, (x) But the rule may apply to an officer varying from 
the judgment of his own head, and without warrant or the colour 
of authority. (y)

Correction in Parents, masters, and other persons having authority in foro
foro domestico, domestico, may give reasonable correction to those under their 

care ; and if death ensue without their fault, it will be no more than

(?•) Rex v. Huggins and Barnes, 2 
Stra. 882. 2 Lord Raym. 1574. Fost. 
322. 1 East. P. C. c. 5. s. 92. p. 331,
332.

(s) 1 Hale 501. 2 Hale 411. 3 Inst.
52,211. 4 Blac. Com. 179.

(t) 1 Hale 433, 454, 466, 501. 2
Hale 411. 3 Inst. 52. 4 Blac. Com.
179.

(u) 3 Inst. 52. 2 Hale 412.
(w) Fost. 270. F. N. B. 244. h. 19 

Rym. Feed. 284.

(x) Fost. 268. 4 Blac. Com. 405.
1 East. P. C. c. 5. s. 96. p. 335.

(y) It was, however, the practice, 
founded in humanity, when' women 
were condemned to be burned for 
treason, to strangle them at the stake 
before the fire reached them, though 
the letter of the judgment was that 
they should he burnt in the fire tilt 
they were dead. Fost. 268. The 30 
Geo. 3. c. 48. now directs that they 
shall he hanged as other offenders.
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accidental death. But if the correction exceed the bounds of due 
moderation, either in the measure of it, or in the instrument made 
Use of for that purpose, the death ensuing will be either murder or 
manslaughter, according to the circumstances of the case. Where 
the fact is done with a dangerous weapon, improper for correction, 
and likely (the age and strength of the party being duly consi
dered) to kill or maim ; such as an iron bar, a sword, a pestle, or 
great staff ; or where the party is kicked to the ground, his belly 
stamped upon, and so killed, it will be murder.(z) Thus, where a 
master had employed his apprentice to do some work in his ab
sence, and on his return found it had been neglected, and there
upon threatened to send the apprentice to Bridewell, to which the 
apprentice replied, “I may as well work there, as with such a 
“ master upon which the master struck the apprentice on the 
head with a bar of iron which he had in his hand, and the appren
tice died of the blow ; it was held murder : for if a father, master, 
or schoolmaster, correct his child, servant, or scholar, it must be 
with such things as are fit for correction, and not with such instru
ments as may probably kill them ; otherwise, under pretence of 
correction, a parent may kill his child ; and a bar of iron is no 
instrument of correction, (a)

If persons, in pursuit of their lawful and common occupations, Persons fo]- 
see danger probably arising to others from their acts, and yet per- Com!imn oc- 
sist, without giving sufficient warning of the danger, the death cupations. 
which ensues will be murder. Thus, if workmen throwing stones, 
rubbish, or other things from a house, in the ordinary course of 
their business, happen to kill a person underneath, the question 
will be, whether they deliberately saw the danger, or betrayed any 
consciousness of it. If they did, and yet gave no warning, a 
general malignity of heart may be inferred, (b) and the act will 
amount to murder from its gross impropriety, (c) So if a person 
driving a cart or other carriage, happen to kill, and it appear that 
he saw, or had timely notice of the mischief likely to ensue, and 
yet drove on, it will be murder, (d) The act is wilful and deli
berate, and manifests a heart regardless of social duty, (e)

SECT. VI.

Of the Indictment, Trial, fyc.

Although the prisoner may be charged with murder by the inqui- Indictment. 
sitimi of the coroner, it is usual also to prefer an indictment against 
him. And it is said to be proper to frame an indictment for the

(2) 1 Hawk. P. C. c. 29. s. 5. I 
Hale 4-53, 473. Rex v. Keite, 1 Lord 
Ray m. 144.

(a) Rex v. Grey, Kel. 64. Fost.
262. ""

ip) Jntc, 454.

(e) 3 Inst. 57. 4 Blac. Com. 194. 
1 East. P. C. c. 5. s. 38. p. 262.

{d) 1 Hale 475. Fost. 263. 1 East.
P. C. c. 5. s. 38. p. 262.

(«) Fost. 263.
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offence of murder in all cases where the degree of the offence is at 
all doubtful ; (/) and unquestionably where there is any reason
able ground for supposing that the facts, as they will he given in 
evidence, may lead to- the conclusion of the higher offence having 
been committed, it will be culpable not to prefer an indictment for 
murder.

With respect to the place in which the indictment is to be pre
ferred, it will be necessary to state some of the legislative enact
ments by which trials for murder are regulated.

Murder, like all other offences, must regularly, according to the 
common law, be inquired of in the county in which it was com
mitted. It appears however to have been a matter of doubt at the 
common law, whether, when a man died in one county of a stroke 
received in another, the offence could be considered as having been 
completely committed in either county : (g) but by the statute 
2 and 3 Edw. 6. c. 24. s. 2. it is enacted, that the trial shall be in 
the county where the death happens. The fourth section of this 
statute also makes provision for the trial of an accessory, where 
the murder is committed in one county and the party is accessory 
thereto in any other county; and enacts, that an indictment against 
such accessory in the county where the offence of accessory is 
committed, shall be as effectual as if the principal offence had been 
committed within the county where the indictment against the 
accessory shall be found. And authority is given to the Judges of 
gaol delivery, &c., or two of them, of the county where the offence 
of the accessory shall have been committed, on suit to them made, 
to write to the keeper of the records where the principal shall have 
been convicted, to certify them whether such principal be at
tainted, convicted, or otherwise discharged, which he is required 
to certify under his seal. (h)

If a person be stricken and die in the county of A., and the 
body.be found in B., it is to be removed into A. for the coroner 
of that county to take the inquest, (i)

By the statute 26 Hen. 8. c. 6. it is enacted, that murder and 
other felonies committed in Wales may be inquired of and tried 
upon an indictment in the next adjoining English county where 
the King’s writ runneth : and Herefordshire has been holden to 
be the next adjoining English county to South Wales, and Shrop
shire to North Wales : (j) but it has been considered as a doubt
ful point in what place the trial ought to be, supposing the stroke 
given in an English county, and the death in Wales, (k)

There are also statutes which relate to the trial of murder, and 
other offences which have been committed upon the sea, and 
either within the King’s dominions or without.

(/) 1 East. P. C. c. 5. s. J05. p. 340.
(g) 2 Hawk. P. C. c. 25. s. 38. 1

East. P. C. c. 5. s. 128. p. 361.
(h) 2 & 3 Edw. 6. c. 24. s. 4. Ante, 

40. Before this statute, the coroner, 
super visum corporis, might have in
quired at common law, of all accesso
ries or procurers before the fact, 
though the procurement were in an
other county. 1 Hale 427,

(i) 2 Hale 66. 1 MS. Sum. 54. 1 East. 
P.C. C.5. s. 127. p. 361.

(j) Athos' case, (father and son,)
8 Mod. $36. Parry’s case, 1 Leach 
125. 1 Stark. Cr. PI. 15.

(Zc) 1 East. P. C. c. 5. s. 129. p. 363, 
et seq. where see a learned argument 
upon this point. And see also 1 Stark. 
Cr. PL 14, 15.
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The 28 Hen. 8. c. 15. s. 1. enacts, that all felonies, murders, 

&c. committed upon the sea, or in any haven, river, creek, or 
place where the admiral has or pretends to have power, authority, 
or jurisdiction, shall be inquired, tried, &c. in such shires and 
places in the realm as shall be limited by the King’s commission, 
in like form as if such offences had been committed upon the land. 
The proceedings upon this statute and the extent of the Admiralty 
jurisdiction have been already considered :(l) it may however be 
again mentioned in this place, that by the 15 Rich. 2. c. 3. the 
Admiral has jurisdiction given to him to enquire “ of the death of 
“ a man, and of a mayhem done in great ships hovering in the 
“ main stream of great rivers, only beneath the bridges of the 
“ same rivers, nigh to the sea, and in none other places of the 
“ same rivers.” In a late case at the Admiralty session, of a 
murder committed in a part of Api ford haven, where it was about 
three miles over, about seven or eight miles from the mouth of 
the river or open sea, and about sixteen miles below any bridges 
over the river, a question was made, whether the place where the 
murder was committed was to be considered as within the limits 
to which commissions granted under the statute 28 Hen. 8. c. 15. 
extend by law : and upon reference to the Judges, they were 
unanimously of opinion that the trial was properly had. [in) With 
respect to accessories to felonies committed upon the high seas, it 
is enacted by the 43 Geo. 3. c. 113. s. 5., that they shall be liable 
to be tried by such court and in such manner as is directed by the 
statute 28 Hen. 8. c. 15., for trying felonies committed upon the 
high seas. (»2)

By a late statute, the 48 Geo. 3. c. 54., all murders and other 
offences committed upon the sea, or in any haven, river, &c. 
where the Admiral has jurisdiction, may be enquired of and tried 
according to the common course of the laws of the realm, used 
for offences committed upon the land within the realm, and not 
otherwise, in any of his Majesty’s islands, plantations, colonies, 
dominions, forts, or factories, under the King’s commission ; and 
the commissioners are to have the same powers for such trial 
within any such island, &c. as any commissioners appointed under 
the statute 28 Hen. 8. c. 15. would have for the trial of offences 
Within the realm. The provisions of this act are extended by a 
more recent statute, the 57 Geo. 3. c. 53., to murders and man
slaughters committed in places not within his Majesty’s dominions. 
It enacts, that murders and manslaughters committed on land at 
the settlement in the bay of AfoWwrns, by any person residing or 
being within the settlement, and in the islands of New Zealand 
and Òtaheite, or within any other islands, countries, or places not 
within his Majesty’s dominions, nor subject to any European state 
or power, nor within the territory of the Uniteci States of yfone- 
vica, by the master or crew of any British ship or vessel, or any 
of them, or by any person sailing in or belonging thereto, or that 
shall have sailed in and belonged to, and have quitted any British 
ship or vessel to live in any of the said islands, &c., or that shall 
He there living, may be tried and punished in any of his Majesty s

(b Ante, 107. Ante, 107.
(ni) Rex v. Bruce, 2 Leach 1093. (n) Ante, 40.

When it is 
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islands, plantations, colonies, &c. by the King’s commission issued 
by virtue of the 46 Geo. 3. c. 54. in tiie same manner as if such 
offences had been committed upon the high seas.(o)

With respect to murders and other capital crimes committed in 
Newfoundland, and the isles thereto belonging, it is enacted by 
the 10 & 11 W. 3. c. 25. s. 13. that they may be tried in any 
county of England ; and though the King is enabled by subse
quent statutes (p) to erect courts of civil and criminal jurisdiction 
in that country, it does not appear that those statutes take away 
the jurisdiction given by the statute 10 & 11 W. 3.

Trial—After The 33 Hen. 8. c. 23. enacts, that if any person being examined 
beforetiv-011 before the King’s council, or three of them, upon treasons, mur- 
kingbs council, ders, &c. confess such offences, or the council, or three of them, 

upon such examination, think any person so examined to be vehe
mently suspected of any treason or murder, the King’s commis
sion may be made to such persons and into such shires and places 
as shall be named and appointed by the King for the speedy trial 
of such offenders ; and gives power to the commissioners to en
quire and determine such offences within the shires and places 
limited by their commission, in whatsoever other shire or place, 
within the King’s dominions or without, such offences so exa
mined were done or committed. This statute did not extend to 
accessories ; but by the 43 Geo. 3. c. 113. s. 6. it is provided that 
its powers and authorities shall be extended to the offence of pro
curing, &c. or otherwise becoming an accessory before the fact to 
any murder.(q) It was in one case objected that the statute 33 
Hen. 8. c. 23. did not extend to murders committed out of the 
realm : but the court over-ruled the objection, the statute being 
clear as to that point, (r)

Tnal ■■’>•’> Though this statute of 33 Hen. 8. is not confined to offences 
ders commit- committed within the King’s dominions; yet, in a case where a 
ted by subjects prisoner at war abroad had entered on board an English merchant 

foreiVnntly S^P’ an(l whilst in that capacity had committed an offence upon 
states!'”11 an Englishman in a foreign country, it was decided that he could 

not be tried for it here under this statute, on the ground that he 
could not be deemed a subject of this country. The offender, 
Depardo, was a Spaniard, and taken prisoner at sea ; and whilst 
abroad entered on board an Indiaman, sailed to China, and mur
dered an Englishman in the Canton river : it was within the tide
way, about eighty miles from the sea. Upon a case reserved 
for the opinion of the Judges, it was urged that the prisoner was 
not liable to be tried here, because he never became subject to the 
laws of this country ; that he was not so by birth, and did not 
become so by entering on board the Indiaman. No judgment was 
given, but the prisoner was discharged, (a)

But a British subject is indictable under the 33 Hen. 8. for the
(o) 57 Geo. 3. c. 53. s. 1. The 2d 

section provides that the act shall not 
be construed to repeal the 33 Hen. 8. 
c. 23. And see further as to the trial 
of offences committed on land in the 
hay of Honduras, the stat. 59 Geo. 3. 
c. 44.

(p) 32 Geo. 3. c. 46. 33 Geo. 3. c.

76. continued by 34 Geo. 3. c. 44. and 
35 Geo. 3. c. 25.

(q) By s. 7, this act of the 43 Geo. 
3. is not to extend to Ireland.

(r) Rex v. Ealing, 1 East. P. C. c. 5. 
s. 133. p. 369.

(a) Rex v. Depardo, Mich. T. 1807. 
1 Taunt. 25. Russ. & Ry. 136,
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Him elei* of another British subject, though the murder were within 
the dominions of a foreign state. And" the indictment need not 
allege in terms that either the deceased or the offender were Bri- 
ish subjects : the statement that the person murdered was at the 
ime in the King’s peace being considered a sufficient allegation 

that he was a British subject ; and the conclusion in the indict
am1*' that the offence was against the King’s peace, being con
sidered as shewing sufficiently that the offender was a British 
subject. The indictment charged in substance that the prisoner, 
ut Lisbon, in the kingdom of Portugal, in parts beyond the seas 
Without England, one H. G., in the peace of God and of our lord 
the King, then and there being, feloniously did assault, shoot, and 
murder, against the peace of our said lord the King. After a con
viction upon this indictment it was objected,— 1. That the offence 
eing out of the King’s dominions and within the dominions of a 

foreign state, was not triable under the 33 Hen. 8.5 and—-2. that 
he prisoner and the deceased should have been stated to have 

been subjects of our lord the King at the time. But, after argu
ment, the Judges held that the offence was triable here, though 
committed in a foreign kingdom, the prisoner and the deceased 
Peing both subjects of this realm at the time ; and that the stating 

• G. to be in the King’s peace at the time sufficiently imported 
hat he was the King’s subject at the time ; and that the state

ment that this was against the King’s peace sufficiently imported 
jhat the prisoner was also a subject of this realm at that time.
1 he prisoner was executed, (b)

Where a person was struck, &c. upon the high seas and died TmU—Where 
Hpon shore, it was hoi den that the admiral had no cognizance of Rewound, &c. 
he offence by virtue of his commission, (s) And it was doubtful sea,^“abroad, 

0 “ether such offence could be tried at common law : (t) the statute and the death’ 
~ Geo. 2. c. 21. has therefore made provision for such cases. It where the °r 
f nacts “ that where any person shall be feloniously stricken or wound, &c. 
cc pmsoned upon the sea, or at any place out of England, and is uPon t!le 
Cc shall die of the same stroke or poisoning within England; or death 
cc Oliere any person shall be feloniously stricken or poisoned at or abroad.
«. any place within England, and shall die of the same stroke or 
C[ Poisoning upon the sea, or at any place out of England ; in 
C( cither of the said cases an indictment thereof found by the jurors 
,, °f the county in England in which such death, stroke, or poi- 
c toning, shall happen respectively as aforesaid, whether it shall 
(( be found before the coroner upon the view of such dead body, 
cc before the justices, &c. who shall have authority to enquire 
cc °f murders, shall be as good and effectual in the law, as well 
cc Wunst the principals in any such murder as the accessories 
cc .Hereunto, as if such felonious stroke and death thereby ensu- 
cc ,nS\ or poisoning and death thereby ensuing, and the offence of 
cc -SUc.h accessories, had happened in the same county where such 

mclictnient shall be found.” And it further provides, that the
Ms nRox v. Sawyer, East. T. 1815. 
Atinu y Cy’ X’ and Russ. & Ry. 294. 
nient r ol'jection was that the indict- 

have concluded contra
™am statuti : but that was also over- 
VOL. I. 2,,

ruled.
(s) 2 Hale 17, 20. 1 East. P. C. c.5. 

S. 131. [>. 365, 366. Ante, 108.
(0 Id. and 1 Hawk. P. C. c. SI. s. 12.
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justices of gaol delivery &c. shall proceed thereon, and that the 
offender shall receive the like trial, &c. as if the murder and offence 
of such accessories had happened in that county in which such 
indictment is found.

Where a person standing on the shore of a harbour fired a 
loaded musket at a revenue cutter which had struck upon a sand
bank in the sea, about a hundred yards from the shore, by which 
another was maliciously killed on board the boat, it was holden 
that the trial must be in the Admiralty court, and not at com
mon law. (it)

A few of the general rules relating to the form of the indict
ment may be mentioned in this place.

If the name of the party killed be not known, it may be laid to 
be a certain person to the jurors unknown.(w) A bastard must 
not be described by his mother’s name till he has gained that 
name by reputation. Frances Clark was indicted for the murder 
of George Lakeman Clark, a base-born infant male child, aged 
three weeks. The child was her’s ; and had been christened George 
Lakeman, the father’s name. The murder was proved, but there 
was no evidence that the child had ever been called Clark ; and on 
a case reserved the Judges held that as it had not obtained the 
mother’s name by reputation, it was improperly called Clark in 
the indictment ; and that as there was nothing but the name to 
identify it in the indictment, the conviction could not be sup
ported'. («) It is not necessary to state the addition of the party 
killed, though it may sometimes be convenient to do so for the sake 
of distinction, (a-) Nor is it necessary to allege that the party- 
killed was “ in the peace of God and of our lord the king, &c. 
though such words are commonly inserted, for they are not of 
substance, and perhaps the truth may be that the party was at 
the time actually breaking the peace, {y) If a constable, watch
man, or other minister of justice, be killed in the execution of his 
office, the special matter need not be stated, but the offender may 
he indicted generally of murder by malice prepense. (z)

The indictment should in all respects be adapted as closely to 
the truth as possible. It is essentially necessary to set forth par
ticularly the manner of the death, and the means by which it was 
effected : (ft) and this statement may, according to the circum
stances of the case, he one of considerable length and particu
larity, (o) But it will he sufficient if the manner of the death 
proved agree in substance with that which is charged. Therefore 
if it appear that the party were killed by a different weapon from 
that described, it will maintain the indictment : as if a wound m 
bruise alleged to have been given with a sword be proved to have

(u) Rex 11. Coomhe, 1785—6. 1 
Hawk. P. C. c. 37. s. 17. 1 Leach 388. 
1 East. P. C. c. 5. s. 13). p. 367. Ante, 
108.

(«’) 1 East. P. C. c. 5. s. 114. p. 345. 
(a) Rex v. Clark, East. T. 1818. MS. 

Bayley, J., and Russ. & Ry. 358.
(x) 2 Hale 182.
(y) 2 Hawk. P. C. c. 25. s. 73. 2

Hal'e 186.

(z) Rex v Mack ally, 9 Rep. 68. 1 
Hale 460. 12 Rep. 17.

(n) 1 East. P. C. c. 5. s. 107. p. 341- 
(0) As in the case of Jackson an' 

others, 9 St. Tri. 715. (ed. by BargrJ 
where the indictment stated a muro® 
by a long course of barbarous usage- 
But see post, 473, as to the stateme11 
of special circumstances.
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been given with a staff or axe ; or a wound or bruise alleged to 
have been given with a wooden staff, be proved to have been given 
with a stone. So if the death be laid to have been by one sort of 
poisoning, and it turn out to have been by another, the difference 
will not be material. But if a person be indicted for one species 
of killing, as by poisoning, he cannot be convicted by evidence 
of a species of death entirely different, as by shooting, starving, 
or strangling, (h) Where the manner of the death is doubtful, it 
will be proper to lay it differently in different counts, so as’ to 
meet the evidence.(c)

It seems to be necessary to aver a striking where the death has 
been occasioned by a wound, bruise, or other assault : and it ap
pears to have been holden that an indictment stating that the party 
of malice aforethought murdered, or gave a mortal wound, with
out saying that he struck, &c. was bad.(d) But this doctrine has 
been questioned,(e) though it is admitted to be most safe to use 
the term where it may seem to be required by the nature of the 
fact.(/) In a late case, where the indictment charged that the 
prisoners with certain stones of no value, which they in their 
right hands then and there had and held, in and upon the back 
part of the head of him the said W. W., then and there feloniously, 
&c. and of their malice aforethought did cast and throw, and that 
they with the stones aforesaid, so as aforesaid cast and thrown, 
the said W. W. in and upon the back part of the head of him the 
said W. W., feloniously, &c. did strike, &c.—objection was taken 
that the mode of causing the death was not properly stated. But 
the point being submitted to the consideration of the Judges, they 
Were unanimously of opinion that the cause of the death was suffi
ciently stated ; it being clear that the stones were what were cast 
and thrown at the deceased; and the word with might be rejected 
°r the words cast and throw might be considered to be used as 
neuter verbs.(s) It seems also that if the death be occasioned by 
any instrument holden in the hand of the party killing at the time, 
d should be so alleged ; and that regularly the instrument should 
he stated to be of a certain value or of no value : but an able 
Writer says that he could not find the grounds for the first of these 
averments, and that the latter does not seem to be essential, (g) 
B has been considered as necessary to state in what part of the 
hotly the wound was given, and also to state the length and depth 
°f it.(Zi) But this doctrine was overruled, or at least qualified, in

(*) 1 East. P. C. c. 5. s. 107. p. 341. (g) 1 East. P. C c. 5. s. 108. p. 341,
, Hawk. P. C. c. 23. s. 84. 2 Hale 342. In the case of Bex v. Dale, ante,

186. 2 Inst. 319. Mackally’s note (z), it was objected that after the
Casc> 9 Co. 67. words “ certain stones” there should
r (c) As in Rex v. Hindmarsh, 2 Leach have been a videlicet, mentioning the

number, and also that it was not ex- 
Q W Rex v. Long, 5 Co. 122 a. Dy. pressed in what hand the stones were 
h I 3 Hale 184. Rex v. Lorkin, 1 held by each of the prisoners : but the 

ulstr. 124. objections were not considered as ma-
„ (C) 2 Hawk. P. C. c. 23. s. 82., re- terial.
yW,ng to Cro. Jac. 635. Sum. 207. (/.-) 2 Hale 185, 186. 2 Hawk. P. C.

c. 23. s. 80, 81. Treni.Eut. 10. Staundf. 
y ) 2 Hawk. P. C. iti id. 78 b. 79 a. 4 Co. 40 b. 41. 5 Co. 120,

iso? ^CX v- Rrie and others, Hi!. T. 121 b. 122. Cro. Jac. 95. Stark. Cr.
1 Ry. & Mood. C. C. 5. L. 375, 380.

2 H 2
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a late case. The indictment, after stating that the prisoners felo
niously and of their malice aforethought made an assault on the 
party killed, and threw him down upon the ground ; and with their 
hands and feet, while he was upon the ground, in and upon his 
head, stomach, breast, belly, back, and sides, feloniously, &c. 
divers times, with great force and violence did strike, beat, and 
kick, and with their hands, feet, and knees did strike, push, press, 
and squeeze, proceeded thus,—“ giving to the said J. 1). then and 
“ there, as well by the pulling, pushing, casting, and throwing of 
“ him the said J.D. down, unto and upon the ground as aforesaid, 
“ and by the striking, beating, and kicking, of him the said J. D., 
« whilst he was so lying and being upon the ground as aforesaid, 
“ in and upon the head, stomach, breast, belly, back, and sides, of 
« him the said J. D. as aforesaid, as also by the striking, pushing, 
“ pressing, and squeezing of him the said J. D., whilst he the 
“ said J. D. was so lying and being upon the ground as aforesaid, 
“ in and upon the belly, breast, stomach, and sides of him the said 
“ J. D., with the hands, knees, and feet of them the said 11. M. 
“ and B. M. in manner aforesaid, several mortal bruises, lacera- 
“ tiens, and wounds, in and upon the belly, breast, stomach, and 
“ sides, of him the said J. D. of which said several mortal 
bruises, lacerations, and wounds, the said J. !).. from, &c. did 
languish, &c.; and then it averred the death and the murder in the 
usual form. A conviction having taken place, the prisoner’s 
counsel moved in arrest of judgment. It was urged that the in
dictment was insufficient in stating only that there were several 
mortal bruises, lacerations, and wounds, on several parts of the 
body, of which the party languished and died ; that a considerable 
degree of certainty was necessary in the statement of the wounds 
on the face of the indictment, and of the situation, length, &c. of 
each ; that it was necessary to describe the particular parts of the 
body on which the wound or wounds is or are alleged to be ; that 
charging a wound to be indicted on the side or sides of a man is 
bad, without more particularity, as non constat whether it is to 
be taken to be the side or sides of the body, or of the head, or of 
any or of what limb ; that the indictment, according to ancient 
forms, should so state the fact as that a finger might be placed 
upon the part of the body where the wound is described to be ; 
that this was still requisite, although a conviction might take 
place upon evidence varying from it, for the particulars ought to 
be stated accurately according to the facts as they are supposed 
to be, for the previous information of the court and of the party 
charged, with a view to a due investigation, and in order that it 
might .appear, by such statement of particulars, that a due enquiry 
had been made by the grand jury or the coroner’s inquest as to 
these circumstances, before a party should be put to undergo the 
pain and peril of a trial ; and that the facts ought not to be wan
tonly or purposely varied from in such statement ; and 2 Hale 
P. C. 185, 186, was cited and observed upon.

Judgment was respited ; and the matter submitted to the consi
deration of the Judges, who met twice for the purpose of consi
dering the case. At the second meeting the majority of the 
Judges, viz. Gaselee, J., Hullock, P>., G arrow, B., Burrough,
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Park, J., Bayley, J., Graham, B., Alexander, L. C. B., Best, L. C. J., 
ancl Abbott, L. C. Jheld the conviction right, as it appeared in 
several old precedents (a) that the length, breadth, and depth, of 
the wounds were not stated ; and also that Mr. Justice Lawrence 
had instructed the clerk of assize upon the Oxford circuit to omit 
these particulars when there were more wounds than one, and 
that his instructions had been followed. And they held that 
although they might have felt great difficulty had the precedents 
*>een uniform ; yet, as there were precedents against the objection, 
they might consider whether common sense required a statement 
of these particulars : and as the statement, if introduced, need 
not be proved, they thought it unnecessary. Littledale, J., and 
Holroyd, J., differed from the other Judges, and thought the in
dictment bad. {b)

ït had long been settled that though it was considered necessary 
to state the manner and place of the hurt, and its nature, in order 
that the indictment might be good as to its formality ; yet, if it 
Appeared upon the evidence that the party died of another kind of 
Wound, in another place, the indictment was nevertheless main
tainable. (/r) It is necessary, in all cases, that the death by the 
means stated should be positively alleged, for it cannot be taken 
by implication : if, therefore, it be stated that the death was 
caused by any stroke, the indictment should proceed to aver that 
the prisoner thereby gave to the deceased a mortal wound or 
bruise, whereof he died ;(/) and an indictment setting forth that 
the prisoner choaked the deceased, qua suffocatione obiit, instead 
pf de qua suffocatione, &c was adjudged to be erroneous.(m) And 
ff the means of the death be alleged to be by poison, it should be 
averred, after stating particularly the manner in which the poison 
Was administered, that the party died of the poison so taken, and 
the sickness thereby occasioned, (n) And an indictment which 
stated the death to have been caused by means of ravishing an 
infant, but omitted to aver that a mortal wound or bruise was 
given, was holden to be defective, (0)

In a case where the death proceeded from suffocation, by the 
swelling up of the passage of the throat 5 and such swelling pro
ceeded from wounds occasioned by forcing things into the throat ; 
it was held that the statement might be that the things were 
mrced into the throat, and the deceased thereby suffocated ; and 
that it was not necessary to mention the immediate cause of suf
focation ; namely, the swelling of the throat. The indictment 
charged a murder, by forcing and thrusting moss and dirt into the 
mouth, nose, and throat of a child, by which forcing and thrusting 
°f the moss and dirt into the mouth, &c. the child was then and 
there suffocated. It appeared that this forcing of the moss and 
mi't did not produce immediate strangulation, and that they were

(«) Hast. Entr. 263, 382. Co. Entr. 
3q5. West. Symb. 117, 151, 153, 154, 
J55, 235, 260, 261.

! f Rex v. Mosley and another, cor. 
olroyd, J., York Lent Ass. 1 825, and 
voided by the Judges at their second 

meeting, Trill. T. 1825. By. & Mood. 
GC. 97. J

(!c) 2 Hale 185, 186. 2 Hawk. P. C. 
C. 23. s. 81.

(Z) 2 Hale 186.
(m) 1 Roll. 137. 2 Hawk. P. C. c.

23. s. 83.
(«,) 1 East. P. C. c. 5. s. 111. p. 343. 

2 Hawk. P. C. c. 23. s. 82, 83.
(0) Bex v. Lad, 1 Leach 96,
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conclusion.

removed before the child died: but the forcing them into the 
throat made the throat swell so as to choak up the passage ; and 
then the child died of suffocation. Upon a case reserved, the 
Judges held, that as the primary cause of the suffocation was the 
forcing the moss into the throat of the child, it was not necessary 
to state in the indictment the intermediate process ; viz. the swell
ing up of the passage of the throat, which occasioned the suffoca
tion, such swelling having arisen by forcing the moss into the 
throat, (a)

Averment of It is necessary to state, that the act by which the death was 
occasioned was done feloniously, and especially that it was done 

ment of time," of malice aforethought, (p) which, as we have already seen, is the 
place, &c. and great characteristic of the crime of murder ; (q) and it must also 

be stated, that the prisoner murdered the deceased, (r) If the 
averment respecting malice aforethought be omitted, and the in
dictment only allege that the stroke was given feloniously, or that 
the prisoner murdered, &c. or killed, or siete the deceased, the 
conviction can only be for manslaughter, (s) 11 is also necessary
to allege the time and place, as well of the wound as of the death ; 
so that where the party is indicted in the county where the death 
happened, under the statute 2 and 3Edw. 6. c. 24., (t) the stroke 
should be alleged in the county where it really was ; and by the 
same rule the offence must be alleged in the place where it was 
committed in indictments upon the statutes 28 Hen. 8. c. 15. and 
33 Hen. 8. c. 23. (u) for murders upon the sea, or in other places 
therein mentioned, (x) A charge that A., on such a day, at, &c. 
made an assault upon B., and him with a knife feloniously struck, 
killed, and murdered, was held not to import sufficiently that the 
stroke was at the same time and place as the assault, for want of 
the words “ then and there and for this and other exceptions 
an outlawry on this charge was reversed, (a) And the respective 
times of the wound and death must be shewn, that it may appear 
that the deceased died within a year and a day from the stroke or 
other cause of death : but though the day or year be mistaken, it 
is not material, if it appear by the evidence that the death happened 
within the time limited, without which the law does not attribute 
the death to the stroke or poison.(y) The indictment is concluded, 
by charging the murder upon the party by way of consequence 
from the antecedent matter, in a positive allegation that the pri
soner in manner and by the means aforesaid feloniously, wilfully, 
and of his malice aforethought, did (poison,) kill, and murder, (z) 
And where the stroke was at one time or place, and the death at 
another, if the day be specially alleged, it should be that on 
which the party died, and not that on which he was stricken ; for 
until he died it was no murder, (o)

(a) Rex v. Tye, East. T. 1818. MS. 
Bayley, J. Russ, and Ry. 345.

(p) 2 Hale 186, 187. Staund. P. C. 
130. Bradley v. Banks, Yelv. 205.

(q) Ante, 42!, el seq.
(r) 2 Hawk. P. C. c. 23. s. 77. Anon. 

Ry. 304. Post, note (z).
(s) I East. P. C. c, 5. s. 118. p. 345,

348. 2 Hale 186.

(Z) Ante, 462.
(a) Ante, 463, 464.
(x) 1 East. P. C. c. 5. s 112. p.343.
(y) 2 Hawk. P. C. c. 23. s. 90. 2

Inst. 318. 1 East. P. C. c. 5. s. 112. p.
343.

(«) Rex v. Buckler, Ry. 69 a.
(s) 1 East. P. C. c. 5. s. 117. p. 347. 
(o) Id. ibid.
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Where the grand jury return the bill of indictment only a true 

bill for manslaughter, and ignoramus as to the murder, it is stated 
to have been the usual course to strike out, in the presence of the 
grand jury, the words “ maliciously” and “of malice aforethought,” 
and “ murder,” and to leave only so much as makes the bill to be 
one for manslaughter ; {b) and this appears to be the practice at 
the present time upon some of the circuits : (c) but it has been 
thought to be the safer way, to present a new bill to the grand 
jury for manslaughter. (•:/) Though the same indictment may 
charge one with murder and another with manslaughter, yet if it 
charge both with murder, the grand jury cannot find it a true bill 
against one, and manslaughter as to the other ; but a finding 
against one for murder will be good, and there ought to be a new 
bill against the other for manslaughter, (e)

If, as is very cornino dy the case, there be an indictment for 
murder, and the coroner’s inquisition for the same offence against 
the same person, at the same sessions of gaol delivery, the usual 
practice appears to be to arraign and try the prisoner upon both, 
in order to avoid the plea of autrefois acquit or attaint ; and to in
dorse his acquittal or attainder upon both presentments. (/)

Where a man has been acquitted generally upon an indictment 
for murder, autrefois acquit is a good plea to an indictment for the 
manslaughter of the same person ; and è converso where a man has 
been acquitted on an indictment for manslaughter, he shall not be 
indicted for the same death as murder ; the fact being the same, 
and the difference only in the degree, {a) And upon similar 
grounds it should seem, that one who has been convicted upon an 
indictment for manslaughter, and had his clergy allowed, may 
plead autrefois convict to an indictment, charging the same death 
Upon him as a murder, (.v) And it is clear that autrefois convict 
of manslaughter, and clergy thereupon allowed, was a good bar in 
an appeal of murder, (y) And auterfois acquit, or autrefois attaint, 
Upon an indictment for murder, is a good plea to an indictment 
charging the same death as petit treason, (z)

As a final determination in a court having competent jurisdic
tion is conclusive in all courts of concurrent jurisdiction, it has 
been held that a party who has killed another in a foreign country,

(6) 2 Hale 1 82.
(c) Ex rehit. Mr. Pugh, Clerk of 

Assize, on the Oxford Circuit, 1816.
(d) By Lord Hale, (2 Hale 162.) on 

the ground that the words of the in
dorsement do not make the indictment, 
hut only evidence the assent or dissent 
°f the grand jury, and that the bill it
self is the indictment when affirmed.

(e) 1 East. P. C. c. 5. s. 110. p. 347.
(/) 1 East. P. C. c.5. s. 134. p. 371.
(«) Rex v. Ilolcroft, 4 Co. 46 b. 2

Bale 246.
(■r) The only objection would be, 

that he could not have been convicted 
°f murder upon the former indict
ment ; and though this might be said

equally where the party has been ac
quitted upon a former indictment for 
manslaughter, the plea in the latter 
case is clearly proper, upon the ground, 
that if the parly was not guilty even of 
manslaughter, he cannot be charged 
with having caused the death, with the 
circumstances of aggravation neces
sary to constitute murder.

( ?/) Rex v. Wiggcs, 4 Co. 45.
(a) 2 Hale 248, 252. Post. 329. As 

to the general doctrine of these pleas, 
and that they can only avail where the 
first indictment was valid, see 1 Chit. 
Crini. L. 452, et seq. And see Rex v. 
Clark, post. 472, 473.

Of the finding 
the bill of in
dictment by 
the grand jury.

Arraignment.

Pleas of autre
fois acquit, and 
autrefois at
taint.
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and been there prosecuted, tried, and acquitted, may avail himself 
of such acquittal in answer to any charge against him in this coun
try for the same offence, (e)

In a case where the prisoner had been tried for murder, and 
convicted of manslaughter, and had received the benefit of clergy, 
and was subsequently tried for murder, and convicted of man
slaughter, in killing another individual (who died after the first 
trial) by the same act which caused the death of the first ; the 
Judges were unanimously of opinion, that the former allowance of 
clergy protected the prisoner against any punishment upon the 
second verdict ; and that if the prisoner were to be called up for 
judgment, he might rely upon such allowance as a bar. (/)

The evidence, in cases of murder, will consist of the proof of the 
particular facts and circumstances which shew the killing as stated 
in the indictment, and that it was committed by the party accused, 
of malice aforethought. It should be observed, however, that 
when the fact of killing is proved, all the circumstances of acci
dent, necessity, or infirmity, are to be satisfactorily shewn by the 
prisoner, unless they arise out of the evidence produced against 
him ; for the law presumes the fact to have been founded in malice 
until the contrary appears, (g)

A charge of murder by forcing a person to take, drink, and 
swallow down oil of vitriol, will be sufficiently supported by evi
dence of forcing him to take it into his mouth and throat, if that 
produced the death ; and negative evidence that none could have 
been swallowed down, and that the effect upon the throat must 
have produced the death, will not vary the ease. The indictment 
was, that the prisoner, contriving to murder J. S. with oil of vitriol, 
gave him a quantity thereof, and forced him to take it into his 
mouth and throat, knowing it would occasion his death ; by means 
whereof he became disordered ; and by the oil of vitriol aforesaid, 
and by the disorder, choaking, &c. occasioned thereby, died : and 
to this indictment there was a plea of autrefois acquit. The 
former indictment stated, that the prisoner, contriving to murder 
J. S. by poison, gave him poison; that is, oil of vitriol, and forced 
him, to take, drink, and swallow it down, by means whereof he 
became sick; and by the poison so by him taken, drank, and swal-

(e) Rex v. Hutchinson, 1 Show. 6. Russ, and Ry. 388. The act which 
Bull. N. P. 945. 3 Mod. 194. 1 Leach occasioned the death of the two indi- 
135, note (a). The defendant being viduals (two children) was one and the 
apprehended here, and committed to same. The general effect of the allow- 
Newgate, was brought into K. B. by ance of clergy, after the S Eliz. c. 4., 
habeas corpus; where he produced an was to discharge all offences precedent 
exemplification ot the record of lus within clergy ; but not such as were 
acquittal in Portugal : but the King not entitled to the benefit of clergy. 
(Car. 2.) being willing to have him But by the late act, 6 Geo. 4. c. 25. s. 
tried here for the same offence, re- 4., the allowance of the benefit of 
ferred the point to the consideration clergy to any person who shall be con- 
of the Judges ; who all agreed, that as victed of any felony, shall not render 
the party had been already acquitted the person to whom such benefit is 
of the charge by the law of Portugal, allowed dispunishable for any other 
he could not be tried for it again in felony, by him or her committed, be- 
England. fore the time of such allowance.

(f) Rex v. Jennings, East. T. 1819. (g) Post. 255. Jnte, 422,423.
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lowed down as aforesaid, and of the sickness occasioned thereby, 

died. On demurrer, the plea was overruled, subject to a case, 
and the prisoner was tried and convicted. The case was argued ; 
a«d it was urged, that on the first indictment swallowing must 
have been proved, which in fact had been negatived ; and that 
proof of forcing J. S. to take it into his mouth and throat would 
n°t have been sufficient : but eleven Judges (Wood, B. being ab
sent) held otherwise. It was also urged, that upon the first indict
ment it must have been proved, that oil of vitriol was a poison, 
mhich, in the second, would not he necessary : but the Judges 
seemed to think, that the second indictment implied, that oil of 
vitriol was a poison, and a pardon was recommended, (a)

It has been holden as a rule, that no person should be convicted 
°f murder unless the body of the deceased has been found : and a 
very great Judge says, “I would never convict any person of mur- 
c der or manslaughter, unless the fact were proved to be done, or 
“ at least the body be found dead.” (/<) But this rule, it seems, 
must be taken with some qualifications ; and circumstances may 
”e sufficiently strong to shew the fact of the murder, though the 
body has never been found. Thus, where the prisoner, a mariner, 
mas indicted for the murder of his captain at sea, and a witness 
stated that the prisoner had proposed to kill the captain, and that 
the witness being afterwards alarmed in the night by a violent 
'mise, went upon deck, and there observed the prisoner take the 
captain up and throw him overboard into the sea, and that he was 
llQt seen or heard of afterwards ; and that, near the place on the 
heck where the captain was seen, a billet of wood was found, and 
that the deck and part of the prisoner’s dress were stained with 
blood ; the court, though they admitted the general rule of law, 
feft it to the jury to say, upon the evidence, whether the deceased 
)vas not killed before his body was cast into the sea; and the jury 
being of that opinion, the prisoner was convicted, and (the convic- 
tlQn being unanimously approved of by the Judges) was afterwards 
executed, (i)

It is better not to put forth more of the special circumstances 
°* the case, in an indictment for murder, than are required by the 
established rules : but if all the special matter in respect of which 
me law implies malice be set forth, it is laid down that a variance

Rule as to its 
being shewn 
that the body 
of the de
ceased has 
been found.

Proof of the 
averments in 
the indict
ment.

^ («1 Rex v. Clarke, Hil. T. 1820. 1
mod. and Bingh. 473.

({') 2 Hale 290.
». (') Rex i). Hindmarsh, 2 Leach 571. 

Was urged on the prisoner’s behalf 
Hie trial by Harrow, (now Mr. Baron 

arrow,) that he was entitled to be ac- 
'"ted, on the ground that it was not 

tli °,V<^ Hint the captain was dead; and 
s ? as there were many ships and ves- 
U s "ear the place where the transac
ti0® Was alleged to have taken place, 
y 6 Probability was, that he was taken 
ali ^ some of them, and was then 
t; Ve- And the learned counsel men- 
j. Ilcd a remarkable case which had 

al'Poned before Mr. J. Gould. The

mother and reputed father of a bastard 
child were observed to take the child 
to the margin of the dock, at Liver
pool; and, after stripping it, cast it into 
the dock. The body of the infant was 
not afterwards seen ; and as the tide of 
the sea Bowed and reflowed into and 
out of the dock, the learned Judge, 
upon the trial of the father and mother 
for the murder of their child, observed 
that it was possible the tide might have 
carried out the living infant ; and upon 
this ground the jury, by bis direc
tion, acquitted the prisoners. But 
>ju. the form of the indictment in this 
case.
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Dying decla
rations of the 
party killed.

Of the verdict.

Verdict of 
manslaughter 
when the of
fence was 
committed on 
the seas, and 
is tried by 
commission.

between the indictment and the evidence is not material, provided 
the substance of the matter be found. (?") Upon this principle, 
where an indictment for the murder of a serjeant at mace of the 
city of London supposed that the sheriff of London, upon a plaint 
entered, made a precept to the serjeant at mace to arrest the de
fendant, and it appeared that there was not any such precept made, 
and that, by the custom of London, after the plaint entered, any ser
jeant, ex officio, at the request of the plaintiff, might arrest a de
fendant, absque aliquo prexcepto, ore tenus vel aliter, it was holden 
that this statement of the precept was but circumstance not neces
sary to be supported in evidence, and that it was sufficient if the 
substance of the matter were proved without any precise regard 
to circumstance. (k) And if a capias ad satisfaciendum., fieri 
facias, writ of assistance, or any other writ of the like kind, issue 
"directed to the sheriff, and he or any of his officers be killed in the 
execution of it, it is sufficient, upon an indictment for this murder, 
to produce the writ and warrant, without shewing the judgment 
or decree. (/)

In a case where the prisoner was charged with murder by poi
soning, and the indictment stated that she delivered the poisoned 
food to the deceased, it was ruled that such allegation was proved, 
by shewing that the prisoner put the poison in some pudding 
meal, which was in a bowl in the milk house, from whence it was 
taken by the deceased, as usual, to make the pudding for the fa
mily, and afterwards eaten by her. (m)

There is one important species of evidence occasionally resorted 
to in cases of homicide, namely, the dying declarations of the party 
killed, which will be considered in a future part of this Treatise, (ft)

The jury may, upon an indictment for murder, find the prisoner 
guilty of the offence charged, or of the lesser offences of man
slaughter or excusable homicide, (o) Where, however, the facts 
of the case amount only to excusable homicide, it is usual for the 
Judge, at the present clay, to permit or direct a general verdict of 
acquittal, unless some considerable blame appears to attach to the 
conduct of the party, (p) And several persons present at a homi
cide may be guilty in different degrees, one of murder, the other 
only of manslaughter. So a wife or servant may be guilty of 
petit treason, and a stranger of murder, being all present at the 
fact. (q)

By the 39 Geo. 3. c. 3%. s. 2. any person tried for murder or 
manslaughter committed upon the sea, by virtue of any commission 
directed under the 28 Hen. 8. c. 15. (r) and found guilty of man
slaughter only, shall be entitled to the benefit of clergy in like 
manner, and shall be subject to the same punishment as if he had 
committed such manslaughter upon land. And by the 43 Geo. 3. 
c. 113. 8.6. (s) in case any offender shall, in pursuance of that act, 
or the act of 33 Hen. 8. c. 23ft) be indicted for murder, and, upon

fi) 1 East. P. C. c. 5. s. 115. p. 345.
(Zc) Rex v. Mackally, 9 Co. 67.
(Z) Eosl.3ll, 312.
(m) Rex ii. Nicholson 1 East. P. C. 

c. 5. S. 116. p. 346.
(n) Post, Book VI. upon Evidence.
(o) 1 Hale 449. 2 Hale 302. Co.

lit. 282, a.
(p) Post. Chap, on Excusable Homi

cide. Post. 279, 289.
(q) 1 East. P. C. c. 5. s. 135. p. 371.
(r) Ante, 463.
(s) Ante, 464.
(Z) Ante, 464.
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the trial, shall appear to be guilty only of manslaughter, the jury 
may, on such indictment, find the party guilty of manslaughter 
°uly ; or, in case of doubt or difficulty, may find a special verdict, 
ypou which there shall be the like proceedings, judgment, &c. as 
^ the offence had been committed within any county of the realm, 
a°d the trial had been had and verdict been found upon an indict- 
ment for murder, according to the course of the common law, by 
u jury of the county within which tfie offence was committed.

In every case where the point turns upon the question whether 
the homicide was committed wilfully and maliciously, or under 
jffi'cumstances justifying, excusing, or alleviating, the matter of 
*ilet, namely, whether the facts alleged by way of justification, 
erciise, or alleviation, are true, is the proper and only province 
°f the jury. But whether, upon a supposition of the truth of the 
mets, such homicide be justified, excused, or alleviated, must be 
submitted to the judgment of the court ; for the construction 
Much the law puts upon facts stated and agreed, or found by a 
JOry, is in this, as in all other cases, undoubtedly the proper prò- 
silice of the court. In cases of doubt and real difficulty it is com
monly recommended to the jury to state facts and circumstances 
111 a special verdict. But where the law is clear, the jury, under 
the direction of the court in point of law, matters of fact being 
«till left to their determination, may, and if they are well advised, 
ajways will, find a general verdict, conformably to such direc- 
tl°n. (?.<) And if the. jury bring in a verdict of manslaughter in a 
case which clearly amounts to murder, the court should not re
vive the verdict, (a)

The statute 43 Geo. 3. c. 58. which repeals the 21 Jac. 1. 
G 27-, and the Irish act 6 Anne, (w) provides that the trials, in 
.England and Ireland, of women charged with the murder of any 
jssne of their bodies, which being born alive would by law be 
;)astard, shall proceed by the like rules of evidence and presump- 
l°n as are allowed to take place in respect to other trials for 

murder. And the statute further enacts, (,r) “ That it shall and 
(i may be lawful for the jury, by whose verdict any prisoner 
{; charged with such murder as aforesaid shall be acquitted, to 
C( find, in case it shall so appear in evidence, that the prisoner was 
(c delivered of issue of her body, male or female, which, if born 
(t alive, would have been bastard ; and that she did, by secret 
Cc burying, or otherwise, endeavour to conceal the birth thereof ; 
Ct and thereupon it shall be lawful for the court before which such 
t[ prisoner shall have been tried to adjudge that such prisoner 
(( shall be committed to the common gaol, or house of correction,

f°r any time not exceeding two years.” (A)
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The jury 
should attend 
to the direc
tions of the 
court.

Of the verdict, 
&c. where 
women tried 
for the mur
der of their 
bastard child
ren are ac
quitted of the 
murder, and 
found guilty of 
concealing the 
birth.

bd Post. 255, 256.
„ W Rex v. Smith, arile, 459. And 

e Slaughterford’s case cited Str. 855. 
\w) Ante, 424.
(f) S. 4.

. db This statute only empowers a 
„ fi' to find the prisoner guilty of the 
«h-E-W °f the birth of a bastard 
a: , > when she is tried upon an in- 

ctnient for the murder of such child, 
2

and does not make the concealment 
an offence for which an indictment 
can be preferred. Rex v. Parkinson, 
CaWzsfeSum.Ass.1821. (MS. Bayley, J.) 
In consequence much difference of 
opinion and practice is stated to have 
prevailed amongst the gentlemen serv
ing upon the grand juries of the coun 
try, upon the question whether, when 
there clearly is no case upon which



476
As to the con
cealment.

Of Murder. [book Hi.

By the repealed statute of 21 Jac. 1. the concealment of the 
death of the bastard child by the mother made her guilty of a 
capital offence, unless she could prove that the child was born 
dead ; and upon this statute it was decided, that if the mother 
called for help, or confessed herself with child, she was not within 
its construction : and, upon the same principle, evidence was 
always allowed of the mother’s having made provision for the 
birth, as a circumstance to shew that she did not intend to con
ceal it. ( y) So upon the 43 G. 3. c. 58. it seems that if the 
woman has made her pregnancy known to persons not implicated 
with her in the concealment, it will be an answer to the charge of 
concealment. Thus where the prisoner threw a bastard child of 
which she had been delivered into the privy ; and it was probable 
upon the evidence that the child was still-born ; Bayley, J. held 
that this was no answer to the charge of concealment : but he 
said that if the prisoner had communicated her pregnancy, or, to 
the knowledge of any other persons, made preparations for her 
confinement, the case would not have been within the statute, (i) 
Upon the statute of 21 Jac. 1. the presence even of an accomplice 
was holden to take a case out of the act ; so that where a woman 
was indicted for the murder of her bastard child, and the mother 
of the woman was indicted at the same time for being present 
aiding and abetting, and there was no other evidence of guilt but 
the concealment by both the prisoners, they were acquitted, (s) 
And if from the view of the child it were testified by one witness, 
by apparent probabilities, that it had not arrived at its debitum 
partus tempus, as if it wanted hair or nails, the case was con
sidered as not being within that statute, on account of there 
being presumptive evidence that the child was born dead; but 
under such circumstances it was left to the jury upon the evi
dence, as at common law, to say whether the mother was guilty 
of the death, (a) But the construction upon the 43 G. 3. c. 58. 
has been different. A woman may be found guilty of conceal
ment, although from appearances it is probable the child was still
born, and although the birth was probably known to an accom
plice. The prisoner and one Diana Thompson were indicted for
the prisoner ought to he put upon her 
trial for murder, hut some evidence 
of a concealment, it is proper to find 
the hill for murder, in order that the 
prisoner may be tried for the conceal
ment : and it certainly does seem to 
he a painful and severe proceeding, 
when there is clearly nothing but a 
concealment of the birth, to send a 
mother to the bar, to answer to the 
dreadful accusation of having mur
dered her own offspring. The statute 
49 Geo. 3. c. 14. which repeals the 
Scotch act of parliament, relating to 
the murder of bastard children (ante, 
424, note (c),) differs from the 43 G. 3. 
c. 58. and does not make the conceal
ment a matter which can only be found 
by the jury upon the trial of an in
dictment for murder, but enacts (s. 2.)

“ that if any woman in Scotland shall 
“ conceal her being with child during 
“ the whole period of her pregnancy, 
“ and shall not call for and make use 
“ of help or assistance in the birth, 
“ and if the child be found dead ór 
“ be missing, the mother, being law- 
“ fully convicted thereof, shall be 
“ imprisoned for a period not exceed- 
“ ing two years, in such common gaol 
“ or prison as the court before which 
“ she is tried shall direct and ap- 
“ point.”

O) 1 East. P. C. c. 5. s. 15. p. 228. 
(ij Bex v. Southern, Stafford Assizes 

1809, MS. Bayley, J.
(%) Peat's case, Exeter Sum. Ass. 

1793, cor. Heath, J. 1 East. P. C. c- 
5. S. 15. p. 229.

(a) 2 Hale 289.
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the murder of the prisoner’s bastard child : it was a seven months’ 
child, and from the state in which it was found the probability 
Was it was still-born. i). Thompson, when questioned imme
diately after the child’s birth, wholly denied it, though she must 
have known it. The prisoner threw the child down the privy ; 
and the jury found this an endeavour to conceal the birth : but 
Silvester, R. doubted the propriety of that finding. Upon a case 
reserved the Judges were unanimous that this was evidence of an 
endeavour to conceal the birth, and held the conviction right, (k)

Whether the prisoner be charged with the murder of her bas
tard child by the coroner’s inquisition, or by a bill of indictment 
returned by the grand jury, she may be found guilty under this 
statute of the 43 Geo. 3. of endeavouring to conceal the birth, (c)

SECT. VII.

Of Judgment and Execution.

The judgment in cases of murder is regulated by the statute 25 
Geo. 2. c. 37- which, reciting that this horrid crime had been of 
late more frequently perpetrated than formerly, was passed in 
order to add some further terror and peculiar marks of infamy to 
the punishment of death.

By section 1. of this statute it is enacted, that “ all persons Time of exe- 
tc who shall he found guilty of wilful murder, be executed accord- cutioni 
“ ing to law on the day next but one after sentence passed, unless 
c< the same shall happen to be Sunday, and in that case on the 
“ Monday following.”

The second section enacts, “ That the body of such murderer Disposal of 
so convicted shall, if such conviction and execution shall he in t,le bodies of 

‘‘ the county of Middlesex, or within the city of London, or the murdercrs- 
“ liberties thereof, be immediately conveyed by the sheriff or she- 
“ riffs, his or their deputy or deputies, and his or their officers,
“ to the hall of the surgeons’ company, or such other place as 
“ the said company shall appoint for this purpose, and be deli- 
“ vered to such person as the said company shall depute or ap- 
tr point, who shall give to the sheriff or sheriffs, his or their 

c deputy or deputies, a receipt for the same ; and the body so 
J delivered to the said company of surgeons shall be dissected and 
(( anatomized by the said surgeons, or such person as they shall 

appoint for that purpose : and in case such conviction and exe- 
‘ cution shall happen to be in any other county, or other place in 
J Great Britain, then the Judge or Justice of assize, or other 
‘ proper Judge, shall award the sentence to be put in execution

(fc) Rex v. Cornwall, Trill. T. 1817. MS. Bayley, J. Russ. & Ry. 240. Cole’s 
MS. Bayley, J. and Russ. Si Ry. 336. case, 3 Campb. 371. 2 Leach. 1095.

(c) Rex v. Maynard, Mich. T. 1812. Gloucester Lent Assiz. 1813.
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sentence.

“ the next day but one after such conviction (except as is before 
“ excepted) ; and the body of such murderer shall, in like man- 
" ner, be delivered by the sheriff, or his deputy and his officers, 
“ to such surgeon as such Judge or Justice shall direct for the 
“ purpose aforesaid.”

The third section enacts, “ That sentence shall be pronounced 
“ in open court immediately after the conviction of such mur- 
“ derer, and before the court shall proceed to any other business, 
“ unless the court shall see reasonable cause for postponing the 
“ same ; in which sentence shall be expressed not only thè usual 
“ judgment of death, but also the time appointed hereby for the 
“ execution thereof, and the marks of infamy hereby directed for 
“ such offenders, in order to impress a just horror in the mind of 
" the offender, and on the minds of such as shall be present, of 
“ the heinous crime of murder.”

By the fifth section, it is provided, “ That it shall be in the 
“ power of any such Judge or Justice, to appoint the body of any 
“ such criminal to be hung in chains : but that in no case what- 
“ soever, the body of any murderer shall be suffered to be buried, 
“ unless after such body shall have been dissected and anatomized 
“ as aforesaid ; and every such Judge or Justice shall and is 
“ hereby required to direct the same either to be disposed of as 
“ aforesaid, to be anatomized, or to be hung in chains, in the 
“ same manner as is now practised for the most atrocious of- 
“ fences.”

It appears, that the form of the sentence or judgment to be 
pronounced, in conformity to the provisions of this statute, was 
made the subject of conference at a meeting of the Judges, (d) 
and that the following form was agreed upon :

c‘ That you he taken from hence to the prison from whence you 
“ came, and that you he taken from thence on the day of

instant (or next) to the place of execution, and that you 
" Ae fAere Ay fAc ## yowr Aody Ae dead y a»d 2/W
" yowr Aody, wAc» dead, Ae faAen dozen, and Ae dweec(ed and 
“ anatomized.”

There was some doubt whether either judgment of dissection or 
hanging in chains might not be given ; and, if the first were pro
nounced, whether, if no surgeon would take the body, it might 
not be hung in chains : but, on debate, it was agreed by nine 
Judges, that, in all cases within the act, the judgment for dissect
ing and anatomizing only should be part of the judgment pro
nounced ; and that, if it were thought adviseable, 'the Judge 
might afterwards direct the hanging in chains by special order to 
the sheriff, pursuant to the proviso for that purpose in the sta
tute. (e)

A difference of opinion has been entertained upon the point 
whether the award of dissection and anatomization is or is not an 
essential part of the sentence : the omission, however, to pro
nounce it at the time (even supposing it to be essential) may be

(d) Rex i'. Swan and Jeffery s, 1 East. (e) Fost. 107. 1 East. P. C. c. 5. s.
P. C. c. 5. s. 136. p. 373. citing Serj. 136. p. 374. where it is stated, that 
Forster’s MS. Ex relatione Clive, J. such is the practice.
Fost. C. L.
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rectified during the assizes by having the prisoner again brought 
Up and passing the sentence de novo. Upon a conviction for the 
murder of a bastard child, the award of dissecting and anato
mizing was omitted in passing sentence : other sentences were 
then passed, and the court adjourned to the Judges’ lodgings, 
'n the calendar the award was made. Upon a case reserved all 
the Judges held that it would have been remedied if the Judge, 
after the adjournment to the lodgings, had gone again into court 
and pronounced the right judgment : and Lord Ellenborough, 
Lord Alvanley, McDonald, C. B., Heath, J. Rooke, J. and Cham
bre, J., held that the statute was directory only, and the omission 
immaterial : but the other six Judges held otherwise ; and the 
prisoner was pardoned upon condition of transportation, (a)

But it is not essential to award the day of execution in the 
sentence, the statute in that case being directory only ; and if a 
Wrong day is awarded, it will not vitiate the sentence : at least it 
may be set right during the assizes ; especially if the mistake is 
discovered and set right before any other business has been done, 
though on a following day. A trial for murder took place on 
Thursday ; the prisoner was convicted and sentence pronounced 
for execution upon the Monday following. The court imme
diately adjourned, but the mistake was discovered in the evening ; 
and on the Friday morning before any other business was done, 
the prisoner was brought up and sentence awarded for the Satur
day ; but the execution was respited. Upon a case reserved, 
Lord Ellenborough, McDonald, C. B., Heath, J., Grose, J., Cham
bre, J., and Bayley, J., against Thomson, B., Le Blanc, J., Gra
ham, B., and Wood, B., thought the statute directory only, and 
that the time did not form a necessary part of the sentence : and 
all agreed that the mistake might be set right during the assizes, 
and that the attainder was therefore right, (b)

It has been decided by the house of peers, that a peer, con
victed of murder, ought to receive judgment according to the 
provisions of this statute : and it was also decided in the same 
case that, supposing the day appointed by the judgment for exe
cution should lapse before such execution done (which, however, 
Lie law will not presume), a new time may be appointed for the 
execution either by the high court of parliament, before which 
such peer shall have been attainted, or by the court of King’s 
Bench, the parliament not then sitting, the record of the attainder 
being properly removed into that court. (/)

By the fourth section of the statute, it is enacted, that after 
sentence pronounced, “ in case there shall appear reasonable 
“ cause, it shall and may be lawful, to and for such judge or 
c< justice before whom such criminal shall have been so tried, to 
“ stay the execution of the sentence, at the discretion of such

(«) Rex v. Fletcher, Triti. T. 1803. 
MS. Bayley, J. and Russ. & Ry. 58.

(») Rex" v. Wyatt, East. T. 1812. 
MS. Bayley, J. & Russ, and Ry. 230.

if) Éarì Ferrer's case, Fust. 138, 
139- 1 East. P. C. c. 5. s. 136. p. 374.

Judgment was pronounced according
ly, awarding execution on Thursday 
the 21st April : but the prisoner was 
not executed till the 5th of May, when 
there was a writ under the great seal 
for that purpose. 19 St. Tr. 661,973.

The stat. 25 G. 
2. c. 37. ex
tends to peers.

Execution 
may be stayed.
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“ judge or justice, regard being always had to the true intent and 
“ purpose of this act.”

By the sixth, seventh, and eighth sections, certain regulations 
are given, for the treatment of a murderer, after conviction. It 
is enacted, that such criminal shall be confined in a separate cell, 
and that no person but the gaoler or his servants shall have access 
to him, without licence under the hand of the judge or sheriff ; and 
that he shall, between sentence and execution, be fed with bread 
and water only (except on receiving the sacrament, or in case of 
necessaries administered medicinally by a professional man), under 
a penalty upon the gaoler of 20/., and imprisonment till it be paid, 
and forfeiture of his office. But in case the judge or justice shall 
see cause to respite the execution, he may relax any of all of these 
restraints, by licence in writing, signed by him.(g)

Where two persons had been convicted of a barbarous murder 
in Pembrokeshire at the Hereford assizes, being the next English 
county, and the indictment had been removed by certiorari into 
the court of King’s Bench, in order to argue some exceptions 
which were overruled, that court decided, after some question 
made whether the prisoners ought not to be sent back to Here
fordshire to receive sentence, that they had the same jurisdiction 
over facts committed in Wales, as if committed in the next adja
cent county in England ; and the prisoners were therefore sen
tenced in the King’s Bench, and were executed by the marshal, (/i) 
But it seems to have been considered in a late case, that sentence 
pursuant to the statute 25 Geo. 2. c. 37. may be passed by a judge 
at Nisi Prius upon an indictment for murder, removed by cer
tiorari into the court of King’s Bench, and afterwards tried at 
Nisi Prius, without remitting the transcript of the record to the 
court of King’s Bench, (i)

(g) S. 7. fendants, being in the custody of the
(A) Athos’ case (father and son) as marshal, were executed at St. Thomas 

cited in note(r). 1 Hale 463. where it a Waterings, near the end of Kent 
is said, that the prisoners were exe- Street. And see also the case in 1 Str. 
cuted at Kennington gallows, near 553, and 8 Mod. 136.; and see Sissing- 
Southwark. In Taylor’s case, 5 Burr, hurst-house case, ante, 452, noie (m), 
0797. the reporter says, that he re- (i) Rex v. Thomas, 4 M. and S. 447. 
members this case ; and that the de-
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CHAPTER THE SECOND.

OF PETIT TREASON.

I etit treason is a breach of the lower allegiance of private and 
ornestic faith; and considered as proceeding from the same prill

ale of treachery in private life as would have led the person, 
harbouring it, to have conspired in public against his liege lord 

uud sovereign. At common law the instances of this kind of 
ClUne were more numerous than they are at present, and involved 
.? some uncertainty :(«) but, by the statute 25 Edw. 3. st. 5. c. 2.

hey were reduced to the following cases,—1. Where a servant 
aids his master. 2. Where a wife kills her husband. 3. Where 
'! ecclesiastical person, secular or regular, kills his superior, to 
'doni he owes faith and obedience.
. Hie principles which have been laid down, with respect to 

'' jool murder, are also applicable to the crime of petit treason, 
J'dch, though it appears to have been sometimes regarded differ
ivi^) is substantially the same offence as murder, differing 
(‘oy in degree.(c) It is murder aggravated by the circumstance 
(i "he allegiance, however low, which the murderer owed to the 
teased ; and in consequence of that circumstance of aggrava- 

ai|d of that alone, the judgment upon a conviction is more 
rTievous in one case than in the other; though in common prac- 

no material difference is made in the manner of the exe- 
. dtiongc/) Accordingly a person guilty of petit treason may be 

dieted for murder : (e) and a wife or servant joining with a 
.ganger in the murder of the husband or master, may be charged 
Sl ,°ne indictment (which could not be if their offences were not 

stantially the same) ; and such indictment concluding that 
v “ feloniously, traitorously, and of malice afore-thought,
JjlHale 376. treason is made liable to such further

p0V unwary people, as Mr. J. pains and penalties as are declared by 
. f!pSays- Fost. 323. 25 G. 2. c. 37. with respect to persons

203 *0st- 323i 327,336. 4Blac. Com. convicted of wilful murder.
(,j\ , W 1 Hale 378. F ost. 325, et senu.

c. .ost- 323. And now by 30 G. 3. There is a case contra cited in Coke v. 
Wo,tla m,. vases of conviction of any Woodburn, 6 St. Tr. 224. : but Mr. J. 
Judo-in , Hf.h or Pvtit treason, the Foster gives good reasons for the con- 
drawn nt, , be that she s|iall be elusion that no such case ever existed, 
a»d . and hanged, and not burned; Fost. 326. 

any woman convicted of petit 
V°L. I. 1 2 I

Principles re
lating to wil 
ful murder, 
are applicable 
to petit trea
son.
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murdered," is good for both, reddendo MMgWa «Mg?dw.(/) But, 
though the indictment may be for murder only, it is considered as 
moat proner to prefer an indictment for petit treason, because the 
judgment is different, and because a person mdheted for petit 
treason is entitled to a peremptory challenge of thirty-five. (gV 
And this doctrine was acted upon by a very learned judge, m a 
case of late occurrence. The prisoner was arraigned on the la# 
day of the assizes, and after the grand jury had been discharge , 
upon an indictment charging her with the wilful murder of her 
sister: when Lawrence, J., upon reading the depositions takei 
before the coroner, found that she had acted as a servant in hei 
sister's family; upon which, after conferring with the counsel foi 
the prosecution, and citing the authority of Foster J.,(6) he re- 
fused to try her upon that indictment, and ordered her to be de
tained in prison ; and that an indictment for petit treason should 
be preferred against her at the next assizes, (i)

Upon an indictment for petit treason, if the killing of the de
ceased with malice be proved, but not the relation between the 
parties;(A) or if the fact can only be proved by one witness, or bV 
the examination of the deceased before a magistrate, by virtue oi 
the statutes of Philip and Mary, the prisoner may be found guilty 
of murder, and acquitted of the treason :{l) and upon such an in
dictment the prisoner may be acquitted of the treason, and toun
guilty of manslaughter .(m) . , ,

The statute of the 25 Edw. 3. has been construed so strictly 
that no case which could not he brought within the meaning o 
the words, however heinous in its nature, has been expounc e 
be within the equity of them; and, therefore, it has been held th# 
the murder of a father by a son shall not be punished as peti 
treason, unless the son may by a reasonable construction com 
under the word aerwonf. But, if he he bound apprentice to W- 
father or mother, or is maintained by them, or does for them any 
necessary service, though he do not receive wages, he may he i»' 
dieted by the description of servant (n) ; and a near relation, as 1

(/) Fost. 329. Swan’s case, Fost. 
105. Dalis. 16.

(<r) Swan’s case, Fost. 104, et sequ. 
And see Fost. 328, where the learned 
author says, that in cases where, npon 
any indictment tor murder, it should 
come out in evidence, that the crime 
amounted to petit treason, he should 
make no sort of difficulty of discharg
ing the jury of the indictment for 
murder, and ordering a fresh indict
ment for petit treason ; and that he 
thought it by no means advisable to 
direct the jury to give a verdict of 
acquittal, as a person charged with a 
crime of so heinous a nature ought 
not to have the chance given him by 
the court of availing himself of the 
plea of autrefois acquit. And in Fost. 
329, it is laid down that autrefois 
acquit or attaint upon an indictment 
for murder is a good bar to an indict

ment for petit treason for the sans 
act, and so è converso. See also 
laic, 246, 252. 3 Inst. 213. It may » 
ibserved as to the challenge of thW 
ive, that it was restored by 1 & 2 F* ’ 
i M. c. 10.

(it) Ante, note (g).
(i) Bex v. Edwards, cor. Lawrence 

. Stafford Ass. MS. -
(k) 1 Hale 378. 2 Hals 184, 20* 

l’est. 328.
it) Radbourne’s case, 1 Leach 

tnd see 1 Hale 305. 2 Hale 284.
S28. The statutes 1 & 2 Ph. and J 
;. 13, and 2 and 3 Ph. & M. c. 10. c' 
:end only to felonies.

(m) 1 Hale 378. t,
(n) 1 Hawk. P.C. c. 32. s. 2. 1

P. C. c. 5. s. 99. p. 336. At con»1’ j 
law, the son would have been gu» ,Lt. 
petit treason, though not a serv 
1 Hale 380.
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^tster, may be a servant within the meaning of the statute, if she 
tiCts as) such in the family (o). The murder of a mistress, or of a 
master’s wife, has been adjudged petit treason within the statute,
011 the ground of those persons being within the meaning of the 
tvord master, which is used to signify any person to whom another 
stands related as servant, (p) And the murder of a person by 
one who was his servant, upon malice conceived during the service, 
though it be not within the express words of the statute, is within 

lem meaning ; for it is but the execution of the treasonable in
tention of the party conceived while he was a servant.(q)
^ A wife, though divorced a mensa et thoro, is still within the Wife killing 
statute, because the vinculum matrimonii subsists : but other- ller husband. 
Wise, ^ if there be a divorce cause! consanguinitatis, or prœcon- 
factûs; for then the vinculum is dissolved, (r) A wife de facto 
jf 11 sufficient ; and therefore if A. be married to B., and during 
nat intermarriage marry C., the second marriage being merely 

1 oid, G. is not a wife within this law ; though perhaps she might 
Under circumstances, be considered as a servant, if she cohabit 
mith A., and he find her necessaries for her subsistence, (.s') But 
a husband cannot be guilty of petit treason by killing his wife, for 
mere is no reciprocity of obedience and subjection, (t)

_ A clergyman is understood to owe canonical obedience to the cier.-ym.-m 
nishop who ordained him, to him in whose diocese he is beneficed killing his 
and also to the metropolitan of such suffragan or diocesan bishop- 
mid, therefore, to kill any of these is petit treason. And if he 
nave livings in two dioceses, the bishops of both are his imme
tte ordinaries; for he swears obedience to both.(w)

If a wife or servant procure a stranger to kill the husband or Of principals 
master, in the absence of such wife or servant, neither the pro- antl accesso- 
mirer nor actor are guilty of petit treason, but only of murder ; rieSl 
as it is an allowed maxim that the offence of an accessory can 
never be of a higher kind than that of the principal. But, if the 
vue or servant be either actually present when the crime is com

mitted, or present only in the judgment of the law by being in 
e snme house, though not in the same room, such wife or ser- 

ant will be deemed principals equally with the stranger, and they 
G?1! be guilty of petit treason, and the stranger of murder, (w)
. ‘ a wife procure a servant to kill the husband," she being absent,
1 will be petit treason in the servant, and the wife will be an 
Accessary : (x) and it seems, that if a stranger procure a wife or 
eivant to kill the husband or master, such stranger may be in

dicted as an accessory to petit treason. ( ?/)
If a servant and a stranger, or if a wife and a stranger, con- 

Pife to rob the husband or master; and the servant or wife be 
fi1 ment when the master happens to be killed in prosecution of

(u) Rex v. Edwards, ante, note (?"). 
s 1 Hale 380. 1 Hawk. P. C. c. 32.

1 Hawk. P. C. c. 32. s. 4. 1 Hale 
1 Hast. P. C. c. 5. s. 99. p. 336.

W 1 Hale 380. 1 Hawk. P. C. c. 32. 
9- 4 Blac. Com. 303.

Writ 1 klale 380. But the learned 
ler a<lds lanieri quaere.

2i2

(I) 1 Hawk P. C. c. 32. s. 9.
(//) 4 Blac. Com. 203. l East. P. C. 

c. 5. s. 101. p. 338. 1 Hale 381. 1
Hawk. P. C. c. ,32. s. 10.

(to) 1 Hawk. P. C. e. 32. s. 7. 1
Hale .378, 379.

(■v) 1 Hawk. P. C. c. 32. s. 8. 1 
East. P. C. c. 5. s. 102. p. 338.

O) 1 Hawk. P. C. c. 32. s. 8.
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the original design, the wife or servant will be guilty of petit 
treason, (z) And if a wife or servant intending to poison or kill 
a stranger, the wife by mistake poison or kill her husband, or the 
servant his master, this, which would have been murder if it had 
taken effect against the stranger, becomes petit treason in the 
death of the husband or master, (a)

The same rule holds throughout, mutatis mutandis, for an in
ferior clergyman in relation to his superior, (li)

Of the judg- The judgment in petit treason is, that the criminal be drawn 
ment and exe- (on a hurdle), and hanged until dead, (e) It was formerly dif- 
ention. ferent in the case of women, who were adjudged to be drawn and

burned : but this was altered by the statute 30 G. 3. c. 48. by 
which they are subjected to the same judgment in all respects as 
men, and particularly with respect to the provisions of the statute 
25 G. 2. c. 37. And it has been resolved by the Judges that the 
judgment for dissecting and anatomizing, and touching the time 
of execution, ought to be pronounced in cases of petit treason, 
though murder only is mentioned in the statute, and in that case 
too that the time of execution should be part of the judgment, (d)

(z) 1 Hale 379. (Dy. 128 a.) 1 East.
P. C. c. 5. s. 102. p. 338.

(a) 1 Hale 379. Plowd. Com. 475 b. 
(*) 1 East. P. C. c. 5. s. 102. p. 338. 
(e) The sentence in high treason is 

made similar to this by a late statute, 
54 G. 3. c. 146. with the addition that

afterwards the head shall be severed 
from the body, and the body be di
vided into four quarters.

(d) 1 East. P. C. c. 5. s. 136. p. 372., 
and the case of Swan and Jefferys, id. 
p. 373.
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CHAPTER THE THIRD.

OP MANSLAUGHTER.

In this species of homicide, malice, which has been shewn (a) to 
he the main ingredient and characteristic of murder, is considered 
to be wanting ; and though manslaughter is in its degree felo
nious, yet it is imputed by the benignity of the law to human 
infirmity ; to infirmity which, though in the eye of the law cri
minal, is considered as incident to the frailty of the human con
stitution. (h) The punishment appointed for it is proportionably 
lenient ; as (with the exception only of one sort of manslaughter, 
Which by the statute 1 Jac. 1. c. 8. commonly called the statute 
of stabbing, is made a capital crime,) the offender is admitted to 
the benefit of clergy.

In order to make an abettor to a manslaughter a principal in 
the felony, he must be present aiding and abetting the fact com
mitted. (c) But there cannot be any accessories before the fact 
in manslaughter, because it is presumed to be altogether sudden, 
;md without premeditation, (cl ) Thus, if the indictment be for 
murder against A., and that B. and C. were counselling and abet
ting as accessories before only, (and not as present aiding and 
abetting, for such are principals,) if A. be found guilty only of 
manslaughter, and acquitted of murder, the accessories before 
Will be thereby discharged, (e) There may, however, be acces
sories after the fact in manslaughter. (/)

The several instances of manslaughter may be considered in the 
following order :—

I. Cases of provocation.
II. Cases within the statute of stabbing,—1 Jac. 1. c. 8.

Hi. Cases of mutual combat.
IV. Cases of resistance to officers of justice, to persons acting 

in their aid, and to private persons lawfully interfering to 
apprehend felons, or to prevent a breach of the peace.

(a) vinte, 421, et sequ.
(&) Post. 290. 1 Hale 466.
(c) 1 Hale 438, 439, and see ante, 

43l> et sequ. as to what will be a pre
sence, aiding and abetting.

W 1 Hale 437. 1 Hawk. P. C. c.
30. s. 2.

(e) 1 Hale 437, 450.
(/) 1 Hale 450. 1 East. P. C. c. 5.

s. 123. p. 353. This seems to have 
been doubted before the statute 1 Ann. 
stat. 2. c. 9. s. 1. (2 1-Iawk. P. C. c. 29. 
s. 24) : but the effect of that statute 
seems to Lave removed the doubt.

Of aiders and 
abettors, and 
of accessories,
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V. Cases where the killing takes place in the prosecution of 
some other criminal, unlawful, or wanton act.

VI. Cases where the killing takes place in consequence of some 
lawful act being criminally or improperly performed, or of 
some act performed without lawful authority.

SECT. I.

Cases of Provocation.

Whenever death ensues from sudden transport of passion, or 
heat of blood upon a reasonable provocation, and without malice, 
it is considered as solely imputable to human infirmity ; and the 
offence will be manslaughter, (g) It should be remembered that 
the person sheltering himself under this plea of provocation must 
make out the circumstances of alleviation to the satisfaction of 
the court and jury, unless they arise out of the evidence pro
duced against him ; as the presumption of law deems all homicide 
to be malicious, until the contrary is proved. (A)

It has been shewn that the most grievous words of reproach, 
contemptuous and insulting actions or gestures, or trespasses 
against lands or goods, will not free the party killing from the 
guilt of murder, if upon such provocation a deadly weapon was 
made use of, or an intention to kill, or to do some great bodily 
harm, was otherwise manifested. (?!) But if no such weapon be 
used, or intention manifested, and the party so provoked give the 
other a box on the ear, or strike him with a stick or other weapon 
not likely to kill, and kill him unluckily and against his intention, 
it will be only manslaughter, (k)

It is, indeed, said to have been held in one case that words of 
menace of bodily harm are a sufficient provocation to reduce the 
offence of killing to manslaughter : (l) but it has been considered 
that such words ought, at least, to be accompanied by some act 
denoting an immediate intention of following them up by an ac
tual assault, (m)

But, though words of slighting, disdain, or contumely, will not 
of themselves make such a provocation as to lessen the crime into 
manslaughter ; yet, it seems that if A. give indecent language to 
B , and B. thereupon strike A., but not mortally, and then A. 
strike B. again, and then B. kill A., that this is but manslaugh
ter. The stroke by A. was deemed a new provocation, and the

(g) 1 Hale 466. 1 Hawk. P. C. c.
30. Post. 290. 4 Blac. Com. 191. 1 
East. P.C. c. 5. s. 19. p. 232.

(A) Ante, 422.
(i) Ante, 434, 435.
(k) Post. 291. 1 East. P. C. c. 5. s

20. p. 233.
(/) Lord Morley’s case, 1 Hale 455. 

The same case is mentioned in Eel- 
55. ; but no such position is there 
stated.

(m) 1 East. P. C. c, 5. s. 20. p. 233.
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conflict a sudden falling out ; and on those grounds the killing 
Was considered as only manslaughter. (n)

Where an assault is made with violence or circumstances of 
indignity upon a man’s person, as by pulling him by the nose, 
and the party so assaulted kills the aggressor, the crime will be 
reduced to manslaughter, in case it appears that the assault was 
resented immediately, and the aggressor killed in the heat of 
blood, the furor brevis occasioned by the provocation, (o) So if 
A. be passing along the street, and B. meeting him (there being 
convenient distance between A. and the wall) take the wall of him 
and justle him, and thereupon A. kill B., it is said that such 
justling would amount to a provocation, which would make the 
killing only manslaughter. And again it appears to have been 
considered that where A. riding on the road, B. whipped the 
horse of A. out of the track, and then A. alighted and killed B., 
it was only manslaughter, (p)

But, in the two last cases, it should seem that the first aggres
sion must have been accompanied with circumstances of great 
violence or insolence ; for it is not every trivial provocation which, 
in point of law, amounts to an assault, that will of course reduce 
the crime of the party killing to manslaughter. Even a blow will 
not be considered as sufficient provocation to extenuate in cases 
where the revenge is disproportioned to the injury, and outrage
ous and barbarous in its nature : but, where the blow which gave 
the provocation has been so violent as reasonably to have caused 
a sudden transport of passion and heat of blood, the killing which 
ensued has been regarded as the consequence of human infirmity, 
and entitled to lenient consideration. Thus, where a woman, 
after some words of abuse on both sides, gave a soldier a box on 
the ear, which the soldier returned, by striking her on her breast 
with the pommel of his sword; and the woman then running 
away, the soldier pursued, and stabbed her in the back with his 
8Word ; Holt, C. J. at first considered it to be murder : but, upon 
Its coming out in the progress of the trial, that the woman had 
struck the soldier with a patten on the face with great force, so 
that the blood flowed, it was holden clearly to be no more than 
manslaughter. (q) In this case, the smart of the soldier’s wound, 
and the effusion of blood, might possibly have kept his indigna 
tion boiling to the moment of the fact, (r)

Where a man has been injuriously, and without proper authority 
restrained of his liberty, the provocation has been considered suf
ficient to extenuate ; as where a creditor placed a man au the 
chamber door of his debtor, with a sword undrawn, to prevent him 
from escaping, while a bailiff was sent for to arrest him ; and the 
debtor stabbed the creditor, who was discoursing with him in the

(n) I Hale 455, where it is said, that 
this was held to be manslaughter, ac
cording to the proverb, “ the second 
blow makes the affray and Lord 
Hale says, that this was the opinion of 
himself and some others.

(°) Kel. 135. 4 Blac. Com. 191. 1

East. P. C. c. 5. s. 20. p. 233.
(p) 1 Hale 455. Lanure’s case.
(g) Sted man’s case, Old Bailey, Apr. 

1704, MS. Tracy and Denton, 57. Post. 
292. 1 East. P. C. c. 5. s. 21- p. 234.

(r) Post. 292. See the case more 
fully slated ante, 436.
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chamber, (s) And the same doctrine was held in a case where a 
serjeant in the army laid hold of a fifer, and insisted upon carrying 
him to prison : the fifer resisted ; and whilst the serjeant had hold 
of him to force him, he drew the serjeant’s sword, plunged it into 
his body, and killed him. The serjeant had no right to make the 
arrest, except under the articles of war ; and the articles of war 
were not given in evidence. Buller, J. considered it in two 
lights : first, if the serjeant had authority ; and, secondly, if he had 
not, on account of the coolness, deliberation, and reflection, with 
which the stab was given. The jury found the prisoner guilty : 
but the Judges were unanimous, that the articles of war should 
have been produced ; and, for want thereof, held the conviction 
wrong. (t)

Where a man finds another in the act of adultery with his wife, 
and kills him in the first transport of passion, he is only guilty of 
manslaughter, and that in the lowest degree : (u) for the provoca
tion is grievous, such as the law reasonably concludes cannot be 
borne in the first transport of passion. But it has been already 
shewn, that the killing of an adulterer deliberately, and upon re
venge, would be murder, (iv)

There are instances, where slight provocations have been con
sidered as extenuating the guilt of homicide, upon the ground, 
that the conduct of the party killing upon such provocations might 
fairly be attributed to an intention to chastise, rather than to a 
cruel and implacable malice. But, in cases of this kind, it must 
appear, that the punishment was not urged with brutal violence, 
nor greatly disproportionate to the offence ; and the instrument 
must not he such as, from its nature, was likely to endanger 
life, (.r) Thus, where A. finding a trespasser on his land, in the 
first transport of his passion, beat him, and unluckily happened to 
kill him, it was hoi den to be manslaughter : but it must be under
stood, that he beat him, not with a mischievous intention, but 
merely to chastise for the trespass, and to deter him from com
mitting it again, [y) And of the case of the keeper of a park, 
who, finding a boy stealing wood in his master’s ground, tied him 
to a horse’s tail, and beat him, upon which the horse running 
away, the boy was killed, (s), it is said, that if the chastisement had 
been more moderate, it had been but manslaughter ; for, between 
persons nearly connected together by civil and natural ties, the law 
admits the force of a, provocation done to one to be felt by the 
other, (a) And, à fortiori, if the master had himself caught the 
trespasser, and beat him in such a manner as shewed a desire only 
to chastise and prevent a repetition of the offence, but had unfor-

($) Buckner's case, Sty. 467.
(<) Rex v Withers, Mich. T. 1784. 

MS. Bayley, J., and 1 East. P. C. c. 5. 
s. SO. p. 233. This case is also cited 
as to a point of evidence in Holt’s 
case, 2 Leach, 594.

(u) Manning's case, T. Raym. 212 
1 Ventr. 159. And the court directed 
the burning in the hand to be inflicted 
gently, because there could not be a

greater provocation.
(w) Ante, 442.
(a-) Post. 291. 4 Blac. Com. 200.
(y) Post. 291. 1 Hale 473. Ante,

440.
(z) Halloway’s case, Cro. Car. 131-

1 Hale 453. 1 Hawk. P. C. c. 31-
S. 42. Post. 292. Ante, 440.

(a) 1 East. P. C. c. 5. s. 22. p. 237.
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tunately, and against his intent, killed him, it would only have 
been manslaughter, (b)

Where a person, whose pocket had been picked, encouraged by 
a concourse of people, threw the pickpocket into an adjoining 
Pond, in order to avenge the theft, by ducking him, but without 
any apparent intention to take away his life, and the pickpocket 
Was drowned, it was ruled to be only manslaughter ; for though 
this mode of punishment is highly unjustifiable and illegal, yet the 
law respects the infirmities and imbecillities of human nature, 
Where certain provocations are given, (c)
i In a case where the prisoner’s son having fought with another 
hoy and been beaten, ran home to his father all bloody, and the 
father presently took a cudgel, ran three quarters of a mile, and 
struck the other boy upon the head, upon which he died ; it was 
ruled to be manslaughter, because done in sudden heat and pas
sion : (d) but the true grounds of the judgment seem to have been 
that the accident happened by a single stroke given in heat of 
blood, with a cudgel, not likely to destroy, and that death did not 
immediately ensue, (e)

Several other cases are reported, in which the nature of the in
strument used led to a lenient consideration of the homicide, on 
the ground that such instrument was not likely to endanger life, 
fhus, where a man, who was sitting drinking in an alehouse, being 
called by a woman “ a son of a whore,” took up a broomstaff, and 
threw it at her from a distance, and killed her ; the Judges were 
not unanimous, and a pardon was advised : and the doubt appears 
to have arisen upon the ground that the instrument was not such 
as could probably, at the given distance, have occasioned death, 
or great bodily harm. (/) A similar doubt appears to have been 
entertained in the following case, which was stated in a special 
verdict. A mother-in-law employed her daughter-in-law, a child 
of ten years old, to reel some yarn ; and finding some of the skains 
knotted, threw a four-legged stool at the child, which struck her 
°n the right side of the head, on the temple, and caused her death 
soon afterwards : the verdict stated, that the stool was of sufficient 
size and weight to give a mortal blow ; but that the mother-in-law 
md not intend, at the time she threw the stool, to kill the child, (g) 
And in a case where the prisoner had struck his boy with one of 
nis clogs, because he had not cleaned them, it was held to be only 
Manslaughter, because the master could not, from the size of the 
instrument he had made use of, have had any intention to take 
Mvay the boy’s life. (//)

In a case where the prisoner, who was a butcher, had employed

(6) 1 East. P. C. c. 5. s. 22. p. 237. 
(c) Fray’s case. Old Bailey, 1785. 

1 Hawk. P. C. c. SI. s. 38. 1 East. P. C. 
C- 5. s. 22. p. 236.
T W) Rowley’s case, 12 Rep. 87. 1
Hale 453.

(e) Post. 294, 295. Cro. Jac. 296. 
439 182' ®ee tke case ante, 438,

(/) 1 Hale 455, 456. 1 East. P. C. 
5- S. 22. p. 236.

(g-) Hazel’s case, 1 Leach 368. The 
question whether this was murder or 
manslaughter was considered as of 
great difficulty, and no opinion was 
ever delivered by the Judges.

(h) Turner’s case, Comb. 407, 408., 
and cited in 1 Ld. Raym. 142, 144. 2 
Ld. Raym. 1498. The clog was a small 
one ; and Holt, C. J. said, that it was 
an unlikely thing to kill the boy.
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a boy to tend some sheep, which were penned, who negligently 
suffered some of the sheep to escape through the hurdies, upon 
which the prisoner, seeing the sheep get through, ran towards the 
bov, and taking up a stake that was lying on the ground, threw it 
at ‘him, and with it hit the boy on the head, and fractured his 
skull, of which fracture he soon afterwards died; Nares, J. told 
the jury to consider whether the stake, which, lying on the ground, 
was the first thing the prisoner saw in the heat of his passion, was, 
or was not, under the circumstances, and in the particular situa
tion, an improper instrument for the purpose oi correcting the 
negligence of the boy. And that, if they thought the stake was 
an improper instrument, they should further consider, whether it 
was probable that it was used with an intent to kill : if they 
thought it was, that they must find the prisoner guilty of mur
der; but on the contrary, if they were persuaded that it was not 
done with an intent to kill, that the crime would then amount, 
at most, to manslaughter. The jury found it manslaughter, (i)

It has been before shewn, that the plea of provocation will not 
avail in any case, where it appears, that the provocation was 
sought for and induced by the act of the party, in order to afford 
him a pretence for wreaking his malice ; (A) and that even where 
there may have been previous struggling or blows, such plea 
cannot be admitted, where there is evidence of express malice. (/) 
It has also been observed, that in every case of homicide upon 
provocation, how great soever that provocation may have been, 
if there were sufficient time for passion to subside, and reason 
to interpose, such homicide will be murder : (ni) and it should 
always be remembered, that where a party relies upon the 
plea of provocation, it must appear that, when he did the fact, 
he acted upon such provocation, and not upon any old grudge, (w;

SECT. II.

Cases within the Statute of Stabbing,—1 Jac. I. c. 8.

8. By this statute, “ every person and persons, who shall stab 
“ or thrust any person or persons, that hath not then any weapon 
« drawn, or that hath not then first stricken the party which 
" shall so stab or thrust, so as the person or persons so stabbed or 

' “ thrust shall thereof die within six months then next following,

(£) Wiggs’s case, reported in a note 
to Hazel’s case, 1 Leach 378. If, how
ever, the instrument used is so im
proper, as manifestly to endanger life, 
it seems that the intention of the party 
to kill will be implied from that cir
cumstance. Ante, 438, 439, 461.

(fc) Ante, 442.
(I) Ante, 440, 441.
(hi) Ante, 442. Lost. 296.
(n) 1 Hale 451. 1 East. P. C. c. 5-

s. 23. p. 239. See Mason’s case, ante, 
440, et sequ.
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J although it cannot be proved that the same was done of malice 

aforethought ; yet the party so offending, and being thereof 
(( convicted by verdict, confession, or otherwise, according to law, 
J shall be excluded from the benefit of clergy, and suffer death, 
' as in case of wilful murder.” There is a proviso that the act 

shall not extend “ to cases of self-defence, misfortune, or in 
<( any other manner than as aforesaid ; nor to any person, who 
tt shall commit manslaughter, in preserving the peace, or chastising 
“ or correcting his child or servant.”

This statute was made on account of the frequent quarrels, and 
stabbings with short daggers, between the Scotch and the English, 
ilt the accession of James the First ; and as it was intended to 
meet a temporary evil, it would perhaps have been better if it had 
expired with the mischief it was meant to remedy, (o) It has 
)cen considered as a rigorous statute, of doubtful expediency ; (p) 

>md, accordingly, construed, by the benignity of the law, so 
avourably in behalf of the subject, and so strictly when against 

him, that the offence of stabbing is left by this statute almost 
hpon the same footing as it stood at common law. (q) Indeed, 
|t Was agreed by the J udges, in Lord Morley’s case, that the sta
tute was only declaratory of the common law ; (r) and it was the 
opinion of Mr. Justice Foster, that whenever the defendant is in
dicted at common law, and also upon the statute, (s) the most im
portant question will be, whether the fact, upon the evidence, is or 
Is u°t murder at common law. (t) And Glyn, C. J. said, upon an 
indictment on this statute, that, in order to bring a case within 
the meaning of the act, there ought to be malice, (u)

All circumstances which, at common law, will serve to justify, 
excuse, or alleviate, in a charge of murder, have always had their 
due weight in prosecutions grounded on this statute ; and, in the con
struction of it, one general rule may, it is conceived, be safely laid 
ti?wn ; namely, that in all cases of doubt and difficulty the benig- 
mty of the common law ought to turn the scale, (w) Thus, though 

e words of the statute are very general ; yet many cases coming
(°) 4 Else. Coin. 103. 1 Ld. Raym. 

G- It vas continued by 16 Car. I. 
J1- 4. till some other act shall be made, 
•niching the continuance or disconti

nuance thereof.
(p) 1'ost. 299, 300., where Mr. Jus- 

i!c.® Foster says, “ Let me add, that 
tl u the outrages at which the statute 
„ ''’as levelled had been prosecuted 
„ wdh due vigour and proper severity 
n Upon the foot of common law, I 
,, ?°ubt not an end would soon have 
u i en put to them, without incum- 
X ner‘nS our books with a special act 
t, °v that purpose, and a variety of 
>, Questions touching the true extent 
<i 0. *t. This observation will hold 
u ' regard to many of our penal 
<t statutes, made upon special and 
“ Fussing occasions, and savouring 

rankly of the times.”
('/) 4 Blac. Com. 193. As to the of

fence of stabbing, where death does 
not ensue, provision has been made 
by the 43 Cl. 3. c. 58., which will be 
stated in a subsequent Chapter.

(r) Lord Morley’s case, Kel. 55. 1
Hale 456. Tost. 298.

(s) “ A prisoner, whose case may be 
“ brought within the letter of the act, 
“ commonly is arraigned upon two 
“ indictments, one at common law 
“ for murder, the other upon the sta- 
“ tute; and if it cometh out in evi- 
“ dence, that the fact was either justi- 
“ fiable, or amounted barely to man- 
“ slaughter at common law, it hath 
“ been rarely known, that such per- 
“■ son hath been convicted of man- 
“ slaughter upon the statute.” Tost. 
299.

(t) Tost. 301, 302.
(«) Buckner’s case, Sty. 467.
(m>) lost. 298, 302.

Lenient con
struction of 
the statute.
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within the letter of the act, and not covered by any Of the excep
tions in the proviso, have been very rightly adjudged not to be 
within its meaning. (x) By this construction, the case of an adul
terer, stabbed by the husband in the act of adultery, has been held 
not to be within the act, but manslaughter at common law.(y) So 
where a man assaulted by thieves in his house, stabs one of them, 
the thieves having no weapon drawn, nor having struck him, it is 
not within the statute, but justifiable homicide ; (z) and where, 
upon an outcry of thieves in the night time, a person, who was 
concealed in a closet, but no thief, was in the hurry and surprise 
stabbed in the dark, it was considered as an innocent mistake, and 
ruled to be homicide by misadventure, (a) And where an officer 
pushed violently and abruptly into a gentleman’s chamber early in 
the morning, in order to arrest him, not telling his business, nor 
using words of arrest ; and the gentleman, not knowing that he 
was an officer, under the first surprise, took down a sword that 
hung in the chamber, and stabbed him ; it was ruled manslaughter 
at common law, though the defendant was indicted on the statute; 
for the defendant, not knowing the officer’s business, might, from 
his behaviour, have reasonably concluded, that he came to rob or 
murder him. (b)

There are no accessories within this statute : (c) and it has been 
holden, that persons present, aiding and abetting, though, at com
mon law, principals in the manslaughter, are not within the statute; 
and therefore, where several persons were indicted upon it, and it 
did not appear which of them made the thrust at the party killed, 
they being all present, it was held that they could only be convicted 
of manslaughter at common law, and must have their clergy, id)

It may be proper to mention some of the questions, which have 
been raised and decided upon the construction of this statute ; 
more particularly as to the meaning of the words “ stab or thrust ; 
as to the person "that hath not then any weapon drawn;” as to 
what is considered as “a weapon drawn;” and as to the meaning 
of the words “ that hath not then first stricken the party, which 
“ shall so stab or thrust.”

Under the words " stab or thrust,” shooting with any sort of 
fire arms, and thrusting with a staff, or any other blunt weapon, 
have been brought within the act : and the case of shooting with 
fire arms will govern the cases of sending an arrow dut of a bow, 
or a stone from a sling, or using any device of that kind, holden in 
the hand of the party at the instant of discharging it. (e) The

(x) Post. 298. 4 Blac. Com. 193.
(y) 1 Hale 486. 1 Venir. 158. Sir

T. Raym. 212. Post. 298.
(z) Sty. 469. Post. 298.
(а) 1 Hale 474. Cro. Car. 538. Post. 

299.
(б) 1 Hale 470 ; and see Kel. 136.

Post. 298, 299. 1 East. P. C. c. 5. s.
29. p. 251, where it is said, that per
haps there were circumstances in the 
case not mentioned, which might rea
sonably induce such a suspicion, and 
raise such a fear as might fall in con
stantem virum.

(c) 1 East. P. C. c. 5. s. 29. p. 247.
(d) 1 Haie 468. 2 Haie 344. Post.

301. Alleyn 44. 1 Hawk. P. C. c. 30.
s. 7. Sty. 86. 1 East. P. C. c. 5. s. 29- 
p. 247. ,

(e) 1 Haie 469. Post. 300. Lord 
Hale, after saying that if the stabbing 
or thrusting were with a sword, or with 
a pikestaff, it is within the statute, 
says,—So it seems, if it be a shot with 
a pistol, or a blow with a sword of 
staff. “Pet, queer e ; for Jones, JuS' 
tice, denied it.”
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case of thrusting with a blunt weapon is supposed to have been in 
tue contemplation of the Legislature, as otherwise it would not be 
easy to account for the exception with regard to the correction of 
children or servants : (/) hut it is elsewhere said, that the killing 
a person with a hammer, or such like instrument, which cannot 
Properly come under the words “ thrust,” or “ stab,” is not a kill— 
lng within the statute ; (g) and certainly throwing at a distance, 
and wounding the party, whereby death ensues, the weapon, be it 

,what it may, being delivered out of the hand at the time the stroke 
ls given, is not considered with strict propriety to come within the 
terms “ stab” or “ thrust.” (A) It may be added, that the stab or 
thrust ought to be made with a weapon or instrument from which 
danger was likely to ensue, (i)
ec As to the “ person or persons, that hath not then any weapon 

c drawn,” it has been properly holden, that these words extend to 
any other person, acting in concert upon the same design with the 
party killed : (A) and if two assault a third person, and one of them 
strike him, and he kill the other who did not strike, he is not 
'citilin the statute ; for it is the assault and striking of both. (/,) 
' he Judges were once divided upon the construction of the word 
then—the party killed “not having then any weapon drawn,”— 
and the point in debate was, whether the word then was to be 
confined to the instant the stab was given, or whether it related to 
he whole time of the combat.(m) The circumstances were these. 
Upon mutual words of reproach between Hunter and De Loy, 
the former struck the latter with his hand ; whereupon De Loy 
attempted to draw his dagger at Hunter : but, being prevented by 
the company present, he threw a pot at him, and missed him ; on 
'chicli Hunter gave De Loy the mortal wound with his sword. 
Those who were for the conviction admitted the pot to be a wea
pon drawn, as long as it was in De Loy’s hand ; but thought that 
after he had thrown it out of his hand, without hurt done, and 
'cas afterwards stabbed, the case fell within the statute. On the 
ether hand it was maintained, that the word then referred to the 

11716 °f the fighting or controversy, and not to the immediate in
stant of the wounding : and they thought it unreasonable that one 
having a weapon drawn at one time during the controversy, and 
having done all the mischief he could with it, should be within the 
Protection of the statute, which was made to prevent the sudden 
killing of men without provocation or defence ; and they compared 
lt to the case of two who are fighting, and one lets fall his sword, 
f it is beat out of his hand, and he is then killed ; which cases, 
hpy conceived, could not be brought within the statute, (n) It is 

said, that the latter opinion being more conformable to the princi-
</) Post. 300.
fe) 1 Hawk. P. C. c. 30. s. 8.

» - ) Newman’s case, Old Bailey, 8 
mie, where the point of a sword was 
r°Wn at twenty yards’ distance ; MS. 

"•'«ton and Chappie. 1 East. P. C. c. 
1 tt" i2^" P" 248. and Williams’s case, 
ha 3 6 4GB. W. Jones 432, where a 

'inner was thrown ; and see the opi- 
Uon of Holt, C. J. as to this case of

Williams in Mawgridgc’s case, Kel
131.

(*) 1 East. P. C. c. 5. s. 29. p. 248. 
(k) Id. ibid.
<J) Rex v. Buckner, Sty. 467. 1 

East. P. C. c. 5. s. 29. p. 248.
(m) Post. 301.
(») Rex v. Hunter, 3 lev. 255. I 

East. P. C. c. 5. s. 29. p. 248, 249.

Who shall be 
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ples of the common law, in a case where the meaning of the statute 
is at least doubtful, seems most to be relied upon ; more especially 
as the prisoner in this case finally had his clergy : and it is laid 
down as a rule, that if the party killed be at any one instant of 
time during the controversy out of the protection of the statute, 
between which time and the time of receiving the mortal wound 
the common law would allow for the prisoner’s blood con
tinuing to be heated, the case will not be governed by this sta
tute, (o)

An extraordinary cudgel, or other thing proper for defence or 
annoyance in the hand of the party, has been considered, as a 
weapon drawn, so as to take the case out of the statute ; though 
the words, “ a weapon drawn” seem rather to import a sword or 
other weapon of that kind, drawn out of the scabbard. {]>) But it 
has been already shewn, that this statute has been construed with 
reference to its rigorous nature ; and, upon the same principles, 
the discharging a pistol, or throwing a pot, or candlestick, or 
other dangerous weapon, at the party, has been holden to be within 
the equity of the words, “ having a weapon drawn.” (q) This 
construction, however, does not extend to such an instrument as 
may not probably do hurt, such as a small riding rod or cane ; (r) 
and, therefore, what was said by Glyn, C. J. (s) that a tobacco- 
pipe had been adjudged a weapon drawn, may admit of ques
tion. (it)

The meaning of the words, “ that hath not then first stricken 
“ the party, which shall so stab or thrust,” was questioned in a 
case, in which it was ultimately decided that the words “ not hav- 
“ ing first stricken” signify, not having given the first blow in the 
affray, (m) But one of the Judges (w) was of a different opinion ; 
and thought that the meaning of the words was, not having struck 
before the mortal wound was given .- and this latter opinion, not
withstanding the decision of the case, has been approved by great 
authorities, the view and spirit of the statute having been more 
fully sifted and understood. Holt, C. J. says of the decision in 
that case, that it was against the natural order of the words, and 
the obvious meaning of the act. (x) And Mr. Justice Foster 
thought that the arrangement of the words, as they stand in the 
statute, seemed to have been inverted, and a construction extorted 
from them, of which the Legislature never dreamt, (y) Hawkins 
says expressly, that wherever a person, who happens to kill an
other, was struck by him in the quarrel, before he gave the mortal 
wound, he is out of the statute, though he himself gave the first 
blow; (z) and Mr. Justice Blackstone speaks of this as the better 
opinion, (a)

It is also said, that it may be well to consider, whether these 
words, “ having first stricken,” &c. mean any thing more than 
having first assaulted, &c. ; and, therefore, whether the attempt to

(o) 1 East. P. C. c. 5. s. 29. p. 249. 
(/>) Post. 300, 301. 1 Hale 470.
(ç) 1 Hawk. P. C, c. 30. s. 8.
(r) 1 Hale 470.
(s) Bex v. Buckner, Sty. 468.
(t) 1 East. P. C. c. 5, s. 29. p. 250.

(u) Rex v. Byard, W. Jones 340.
(w) Richardson, J.
(x) Skin. 668.
(y) Post. 301.
(%) 1 Hawk. P. C. c. 30. s. 6.
(a) 4 Blac. Com. 193.
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strike, being in law an assault, and equivalent to an actual strik
ing, is not equally within the plain intent of the act as the stroke 
itself, (b)

SECT. III.

Cases of Mutual Combat.

Instances of mutual combat in which, from the deliberate con
duct of the parties, from some undue advantage taken by the party 
killing, or from the violent conduct which the party killing pur
sued in the first instance, the Conclusion of malice has been drawn, 
and the killing has consequently amounted to murder, have been 
shewn in the preceding Chapter, (c) We have now to consider 
those cases where, upon words of reproach, or any other sudden 
provocation, the parties come to blows, and a combat ensues, no 
undue advantage being sought or taken on either side : for if death 
happen under such circumstances, the offence of the party killing 
will amount only to manslaughter, {cl)

If, therefore, upon a sudden quarrel, the parties fight upon the 
spot, or if they presently fetch their weapons, and go into a field 
and fight, and one of them be killed, it will be but manslaughter, 
because it may be presumed that the blood never cooled, (e) And 
it must be observed, with regard to sudden rencounters, that when 
they are begun, the blood, previously too much heated, kindles 
afresh at every pass or blow ; and in the tumult of the passions, in 
which mere instinct, self-preservation, has no inconsiderable share, 
the voice of reason is not heard : therefore the law, in condescen
sion to the infirmities of flesh and blood, has extenuated the 
offence. (/)

If two draw their swords upon a sudden quarrel, and one kills 
the other, it is only manslaughter. Sir Charles Pym with one 
party, and Mr. Walters with another party, dined at a tavern ; 
and on coming out Sir Charles P. and Mr. W. quarrelled and 
drew their swords, and Mr. W. ran Sir Charles P. through the 
body, and he died. There was no evidence of any unfair advan
tage taken by Mr. W.; nor could the witnesses say more than 
that they heard them quarrelling, saw their swords drawn, and 
the sword through Sir Charles P.’s body ; and it appeared that the 
parties did not know each other before. When Sir Charles P. fell, 
Mr. W. took him by the nape of the neck, dashed his head upon 
the ground, and said, “ Damn you, you are dead.” Jenner, B. 
told the jury that this was only manslaughter : the jury, however, 
Were disposed to find it murder because of the dashing the head 
against the ground, &c.: but Allibone, J. repeated to them that it 
Was manslaughter only, and they found accordingly, (a)

(><) 1 East. P. C. c. 5. s. 29. p. 270. 31. s. 29. 3 Inst. 51.
(<-■) Ante, 443, et seq. (/) Post. 138, 296.
at) Post. 295. (a) Rex v. Walters and others, 12
(e) 1 Hale 453. 1 Hawk. P. C. c. St. Tr. 113.

Manslaughter 
in mutual 
combat.
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Walters’s case.
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A yes’s case.

Lord Byron and Mr. Chaworth differed at a club as to the best 
means of procuring game. Mr. C. mentioned Sir C. Sedley’s 
manors ; Lord B. asked which they were ; Mr. C. named Nuttall 
and another; Lord B. repeated his question : Mr. C. said, “Surely 

you will allow Nuttall to be Sir C. Sedley’s : but if you have 
“ any thing more to say, you will find Sir C. Sedley in Dean 
“ Street, and me in Berkeley Row.” The conversation then 
dropped, and they stayed together at least half an hour ; and Lord 
B. during that time conversed with a gentleman who sat next him: 
Mr. C. settled the bill, but made a mistake in marking the club 
room, which might arise from agitation; he marked Lord B. as 
absent, though he was there. Mr. C. then went out, and a Mr. 
Donston followed him, of whom Mr. G. asked if he had been 
short with Lord B. in what he said last to him ; to which Mr. 
Donston answered " No,” and was returning into the room, when 
he met Lord B. coming out. Lord B. said to Mr. C., “ I want to 
speak to you ;” upon which they both called the waiter, and were 
shewn into a small room, and the waiter left a candle in the room. 
Lord B. asked Mr. C. if he meant the conversation upon game to 
Sir C. Sedley or to him; upon which Mr. C. said, “ if you have 
“ any thing to say we had better shut the door, or we shall be 
" heard,” and he shut the door. On turning from the door he 
saw LordB.’s sword half drawn, and Lord B. said, “ Draw, draw.” 
Mr. C. drew, and thrust at Lord B.; and after one or two thrusts 
Mr. C. received a mortal wound of which he died. An indict
ment was preferred for murder : but upon the trial the peers (123) 
were unanimous that it was manslaughter only, (i)

In a case where there had been mutual blows, and then, upon 
one of the parties being pushed down on the ground, the other 
stamped upon his stomach and belly with great force and thereby 
killed him, it was considered to be only manslaughter. The de
ceased, who was a French prisoner, had stolen a tobacco-box 
from one of a party of French prisoners who were gambling, and 
was chastised by some of the party for his conduct, and a cla
mour was raised against him. As he passed the prisoner, who 
was sitting at a table and much intoxicated, the prisoner got up, 
and with great force pushed the deceased backwards upon the 
ground. The deceased got up again and struck the prisoner two 
or three blows with his doubled fist in the face, and one blow in 
the eye ; upon which the prisoner pushed the deceased backwards 
again in the same manner, and gave him, as he lay on his back 
upon the ground, two or three stamps with great force with his 
right foot on the stomach and belly; and afterwards, when the 
deceased arose on his seat and was sitting, gave him a strong 
kick in the face ; the blood came out of the mouth and nose of 
the deceased, and he fell backwards, and died on the next day. 
The stamps upon the stomach and belly were the cause of his 
death. The prisoner was convicted of murder, on the ground 
that the violence which caused the death was not excused by heat 
of blood : but the learned Judge by whom the prisoner was tried, 
thinking that the case required further consideration, reserved it

(i) Rex v. Lord Byron, 11 St. Tr. 1177.



^hap. hi. § 3.J Mutual Combat,
for that purpose, and the Judges were of opinion that it was only 
a case of manslaughter, (c)

A. uses provoking language or behaviour towards B., and B. 
^trikes him, upon which a combat ensues, in which A. is killed. 
*his is holden to be manslaughter ; for it was a sudden affray, 
;i,id they fought upon equal terms ; and in such combats, upon 
sudden quarrels, it matters not who gave the first blow, {g) But 
■d Would be otherwise, if the terms were not equal, and if the 
party killing sought or took undue advantage ; as if B., in the 
foregoing case, had drawn his sword, and made a pass at A., the 
sword of A. being then undrawn, and thereupon A. had drawn, 
aud a combat had ensued, in which A. had been killed : for this 
d'ould have been murder, inasmuch as B., by making the pass, 
fos adversary’s sword being undrawn, shewed that he sought his 
hlood. (/z) And A.’s endeavour to defend himself, which he had 
a right to do, will not excuse B. : but if B. had first drawn, and 
orborne till his adversary had drawn too, it had been no more 

foan manslaughter. (?!)
And such an indulgence is shewn to the frailty of human na

ture, that where two persons, who have formerly fought on 
Uialice, are afterwards, to all appearance, reconciled, and fight 
again on a fresh quarrel, it shall not be presumed that they were 
Uioved by the old grudge, unless it appear by the whole circum
stances of the case. (/<)

J hough, from the preceding cases, it appears, that not only the 
Occasion must be sudden, but that the party assaulted must be 
Put upon an equal footing in point of defence at the onset, to save 
foe party making the first assault and killing from the guilt of 
Ulurder ; yet if, on any sudden quarrel, blows pass without any 
jutention to kill or injure another materially, and in the course of 
ue scuffle, after the parties are heated by the contest, one kill 
he other with a deadly weapon, it will only amount to man- 

® aughter.. (Z) But we have seen that the conclusion would be 
merent if there were any previous intention or preparation to 

foe such a weapon in the course of the affray, (a)
John Taylor, a Scotch soldier, and two other Scotchmen, were 

linking together in an alehouse, when some servants to the 
°Wner of the house, who were also drinking in another box, 
abused the Scotch nation, and used several provoking expressions 
owards Taylor and his company, on which Taylor struck one of 
ue servants with a small rattan cane, not bigger than a man’s 
utle finger, and another of the Scotchmen struck the same ser

vant with his fist. The servant who was struck went out of the 
°uui into the yard, to fetch his fellow-servants to turn Taylor 
Ud his company out of the room ; and, in the mean time, an 

‘ forcatimi ensued between Taylor and the deceased, who was the 
Wner of the house, but not the occupier, and who had come

jy(c) Rex v. Ayes, East. T. 1810. 
• -Bayley, J. and Russ. & Ry. 166. 

Post. 295. 1 Hale 156.
\Hawk- P C- c- 31. s. 27. Post. 

. . And see ante, 445.
{l> 1 Hawk. P. C. c. 31. s. 28. Post.
VOL. I.

295.
(k) 1 Hawk. P. C. c. 31. s. 30. 1

Hale 452, and see ante, 446, 447.
(/) 1 East. P. C. c. 5. s. 26. p. 243. 
(a) Ante, 446.
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into the room after the servant went into the yard. He insisted 
that Taylor should pay for his liquor, and go out of the house 
and Taylor, after some further altercation, was going away, when 
the deceased laid hold of him by the collar, and said, “ he should 
not go away till he had paid for the liquor ;” and then threw him 
down against a settle. Taylor then paid for the liquor ; where
upon the deceased laid hold of him again by the collar, and 
shoved him out of the room into the passage : and Taylor then 
said, “ that he did not mind killing an Englishman more than 
eating a mess of crowdy.” The servant, who had been originally 
struck with the cane, then came and assisted the deceased, who 
had hold of Taylor’s collar; and together they violently pushed 
him out of the door of the alehouse : whereupon Taylor instantly 
turned round, drew his sword, and gave the deceased the mortal 
wound. This was adjudged manslaughter, (m)

Snow’s case. In another case of a similar kind, where the jury had found the 
prisoner guilty of murder, the following facts were stated for the 
opinion of the Judges. The prisoner, whose name was William 
Snow, and who was a shoemaker, lived in the same neighbour
hood as the deceased, and at no great distance from him. On 
the afternoon of the day mentioned in the indictment, the pri
soner, very much intoxicated by liquor, passed accidentally by 
the house of the deceased’s mother, while the deceased was 
thatching an adjacent barn. They entered into conversation = 
but on the prisoner’s abusing the mother and sister of the de
ceased, very high words arose on both sides, and they placed 
themselves in a posture to fight. The mother of the deceased, 
hearing them quarrel, came out of her house, threw water over 
the prisoner, hit him in the face with her hand, and prevented 
them from boxing. The prisoner went into his own house ; and 
in a few minutes came out again, and sat himself down Upon a 
bench before his garden gate, at a small distance from the door of 
his house, with a shoemaker’s knife in his hand, with which he 
was cutting the heel of a shoe. The deceased having finished his 
thatching, was returning in his way home, by the prisoner’s 
house : and on passing the prisoner, as he sat on the bench, the 
deceased called out to him, “ Are not you an aggravating rascal ?’ 
The prisoner replied, “ What will you be, when you are got from 
your master’s feet?” On which the deceased seized the prisoner 
by the collar ; and dragging him off the bench, they both rolled 
down into the Cartway. While they were struggling and fighting, 
the prisoner underneath, and the deceased upon him, the deceased 
cried out, “ You rogue, what do you do with that knife in your 
hand?” and made an attempt to secure it; but the prisoner kept 
striking about with one hand, and held the deceased so hard with 
the other hand, that the deceased could not disengage himself- 
He made, however, a vigorous effort, and by that means drew 
the prisoner from the ground ; and during this struggle the pri
soner gave a blow, on which the deceased immediately exclaimed, 
“ The rogue has stabbed me to the heart; I am a dead man 
and expired. Upon inspection, it appeared, that he had received

(m) Rex v. Taylor, 5 Burr. 2793. 1 Hawk. P. C. c. 31. s, 39.
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three wounds, one very small on the right breast ; another on the 
ejt thigh, two inches deep, and half an inch wide ; and the mor- 
a! Wound on the left breast. After great argument and considera- 
*°n, the Judges determined that the offence was only man

slaughter. (n)
It appears that the Judges thought, in this case, that there was 

°t sufficient evidence that the prisoner lay in wait for the de
based, with a malicious design to provoke him, and under that 
^'°lour, to revenge his former quarrel, by stabbing him; which 

°uld have made it murder. On the contrary, he had composed 
ffüself to work at his own door, in a summer’s evening; and 

Jhen the deceased passed by, neither provoked him by word or 
gesture. ^ The deceased began first by ill language, and afterwards 

y collaring and dragging him from his seat, and rolling him in 
1le r°ad. The knife was used openly before the deceased came 
; ’ ,an<I n°t concealed from the bystanders : though the deceased

llis passion did not perceive it till they were both down. And 
hough the prisoner was not justifiable in using such a weapon on 
uch an occasion, yet it being already in his hand, and the attack 
P°n him very violent and sudden, the Judges thought that the 
hence only amounted to manslaughter ; and the prisoner was 
^commended for a pardon. (0)
It is said, that he shall be adjudged guilty of manslaughter, Third person 

Wh seeing two persons fighting together on a private quarrel, interfering on 
nether sudden or malicious, takes part with one of them, and thf combat of 

j1 Is the other, (p) And it seems clear that if a master, malicious- °l 161 Sr 
/ "^tending to kill another, take his servants with him without 
acquainting them with his purpose, and meet his adversary, and 
ght with him, and the servants, seeing their master engaged, take 

Part with him, and kill the other, they would be guilty of man- 
^Ughter only, but the master of murder, (q) From this it fol- 
CqWs.) a fortiori, that if a man-servant or friend, or even a stranger,
Witif11^ suddenlyg and seeing him fighting with another man, side 
g ' him, and kill the other man, or seeing his sword broken 
v nd him another, wherewith he kills the other man ; such ser- 
j> "t, friend, or stranger, will be only guilty of manslaughter, (r) 
tiUt this supposes that the person interfering does not know that 

e fighting is upon malice; for though if A. and B. fight upon 
t^dice, and C., the friend or servant of A., not being acquainted 
q/rewith, come in and take part against B., and kill him, this 
fig Ugh murder in A.) is only manslaughter in C. : yet it would 
fo .otherwise, if C. bad known that the fighting was upon malice ;
), ' then it would be murder in both. If A., having been assaulted, 
it le.ats as far as he can, and then his servant kills the assailant, 
kill^hl be only homicide se defendendo : but if the servant had 

ed him before the master had retreated as far as he could, it 
u d have been manslaughter in the servant. And the law is the

Li ,R®X v- Snow> 1 teach. 151.
Ho P* C. c. 5. s. -26. p. 245.

( rS ScrJeant Foster’s MS.
On ? Eawk- p-c- c- si. s. 35.
W 1 Hawk. P.C. c. 31. s. 55. 1

Hale 438. Plow. Com. 100 b. Rex 
v. Salisbury.

(r) 1 Hawk. P.C. c. 31. s. 56. 1
East. P. C. c. 5. s. 58. p. 296.
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sanie in the case of the master "killing the other in defence of the 
servant. (s)

If two persons be fighting, and another interfere with intent to 
part them, but do not signify such intent, and ; he be killed by 
one of the combatants, this is but manslaughter, (t) And if il 
third person should take up the cause of one who has been 
worsted in mutual combat, and should attack the conqueror, and 
be killed by him, the killing would, it seems, be manslaughter.
A. and B. were walking together in Fleet-street, and B. gave 
some provoking language to A., who, thereupon, gave B. a boX 
on the ear, upon which they closed, and B. was thrown down, 
and his arm broken. Presently, B. ran to his brother’s house, 
which was hard by ; and C., Ans brother, taking the alarm, came 
out with his sword drawn, and made towards A., who retreated 
ten or twelve yards ; and C. pursuing him, A. drew his sword, 
made a pass at C., and killed him. A. being indicted for murder, 
the court directed the jury to find it manslaughter ; not murder, 
because it was upon a sudden falling out; not se defendendo, 
partly because A. made the first breach of the peace by striking
B. ; and partly because, unless he had fled as far as might be, it 
could not be said to be in his own defence ; and it appeared
plainly upon the evidence that he might have retreated out of
danger, and that his stepping back was rather to have an oppor
tunity to draw his sword, and with more advantage to come upon 
'• • "1 ’ " 1 " ' - foundC., than to avoid him : and accordingly, at last, it was
manslaughter, (m) ,

A party of men were playing at bowls, when two of them fen 
out and quarrelled ; and a third man who had not any quarrel, in 
revenge of his friend, struck the other with a bowl, of which 
blow he died : and this was held manslaughter, because it hap
pened upon a sudden motion in revenge of his friend, (w) But it 
must be intended that the two men who fell out were actually 
fighting together at the time ; for if words only had passed be
tween them, it would have been murder ; nothing but an open 
affray or striving being such a provocation to one person to med
dle with an injury done to another as will lessen the offence to 
manslaughter, if a man be killed by the person so meddling, (s) 

Though Lord Hale and others appear sometimes to intimate 
a distinction between the interference of servants and friends, and
that of a mere stranger, yet the limits between them do not ap
pear to be any where accurately defined. And it has been observed, 
that the nearer or more remote connexion of the parties with cad1 
other seems to be more a matter of observation to the jury as t:l’ 
the probable force of the provocation, and the motive which in'

(s) 1 East. P. C. c. 5. s. 5S. p. 292, 
and the authorities there cited. 1 Hale 
484. So Tremai» says, that a servant 
may kill a man to save the life of his 
master, if he cannot otherwise escape. 
2il H. 7..C. 39. Plowd. Com. 100. 1 
MS. Sum,

(<) 1 East. P. C. c. 5. s. 59. p. 292.

Kel. 66.
(u) 1 Hale 482, 483. A case at 

gate, 1671.
(to) 12 Rep. 87.
(a-) See the opinion of the Judg® 

in Rex v. Huggett, Kel. 59, and 1 EaS ' 
P. C. c. 5. s/89, p. 328, 329.
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dueed the interference, than as furnishing any precise rule of law 
& rounded on such a distinction, (y)

As a blow aimed with malice at one individual, and by mistake 
accident falling upon another and killing him, will amount to 

uider;(s) so if a blow intended against A. and lighting on B. 
-rose from such a sudden transport of passion as, incase A. had 

ice by it, would have reduced the offence to manslaughter, the 
kill B ( ^ie same ^Gviation, if it should happen to

... \ parrel arose between some soldiers and a number of keelmen 
J ?andgate ; and, a violent affray ensuing, one of the soldiers was 
-tupped, and a party of five or six came up and beat him cruelly.

woman called out from a window, “ You rogues, you will murder 
ue man 1 he prisoner, who was a soldier, had before driven 

1 art of the mob down the street with his sword in the scabbard ;

% on their pressing on him, he struck at them with the fiat side
t uT "IT" T"' "pou which they fled, and he pursued 
hem. The soldier who was stripped got up, and ran into a pass- 
ge to save himself. I he prisoner returned, and asked if they 
ad murdered his comrade ; and the people came back, and as- 
aulted him several times, and then ran from him. He some- 
mes brandished lus sword ; and then struck fire with the blade of

H upon the stones of the street, calling out to the people to keep
A! this time the deceased, who had a blue jacket on, and 

IV g ltJ3e mi®tahen f°r a keelman, was going along about five yards 
irom the soldier : but, before he passed, the soldier went to him, 
^"d struck him on the head with his sword, of which blow he

It was the opinion of two witnesses
at, if the soldier had not drawn his sword, they would both of

^ - "Vini,,,

SECT. IV.

ascs of Resistance to Officers of Justice ; to Persons acting in their 
-dW; «Md fo fnwfe feram» /o opprc/icW

or foprecenf a p/ f/ie feace.

son!!')! ,-een be/or? mentioned as a general rule, that where n<mmmsm
fiy) 1 East. P. C. c. 5. s 58. p. 292.
v~) - true, <153.
1«) Post. 262.

(6) Brown’s case, 1 Leach 118. 
East. P. C. c. 5. s, 27. p. 24b, 246. 

(c) Ante, 449.

501

Blow intended 
for one indivi
dual lighting 
on another.

Brown’s casei



503 Of Manslaughter. [book hi.

Authority of 
officers and 
others to ar
rest and im
prison in cases 
of felony.

Authority of 
private per
sons to arrest 
&c. in cases of 
felony.

have proper authority, and who use that authority in a proper 
manner ; (cl) wherefore questions of nicety and difficulty have 
frequently arisen upon the points of authority, legality of process, 
notice, and regularity of proceeding : and as the consequence of 
defects in any of these particulars is in general that the offence of 
killing the person resisted is extenuated to manslaughter, it will 
be proper in this place to consider some of those questions which 
have met with judicial decision.

The authority to arrest and imprison is greater in cases ox 
felony than in matters of mere misdemeanor ; and least of all in 
civil suits.

If a felony be committed, and the felon fly from justice, or a 
dangerous wound be given, it is the duty of every man to use his 
best endeavours to prevent an escape ; and in such cases, if fresh 
suit be made, and à fortiori, if hue and cry be levied, all who join 
in aid of those, who began the pursuit, will be under the same 
protection of the law : and the same rule holds, if a felon, after 
arrest, break away as he is being carried to gaol, and his pur
suers cannot retake him without killing him.(e) Thus where, 
upon a robbery committed by several, the party robbed raised 
hue and cry, and the country pursued the robbers, and one of the 
pursuers was killed by one of the robbers, it was held that this 
was murder, because the country, upon hue and cry levied, aie 
authorised by law to pursue and apprehend the malefactors ; and 
that, although there were no warrant of a justice of the peace, to 
raise hue and cry, nor any constable in the pursuit, yet the hue 
and cry was a good warrant in law for the pursuers to apprehend 
the felons; and that, therefore, the killing of any of the pursuers 
was murder. (/)

But where private persons use their endeavours to bring felons 
to justice, some cautions ought to be observed. In the first place, 
it should be ascertained that a felony has actually been committed, 
or that an actual attempt to commit a felony is being made by the 
narty arrested : for if that be not the case, no suspicion, however 
well' grounded, will bring the person so interposing within the 
protection which the law extends to persons acting with proper 
authority, (g) If it is clear that a felony has been committed, the 
next consideration will be, whether it was committed by the person 
intended to be pursued or arrested; for, supposing a felony to have 
been actually committed, but not by the person arrested or pur
sued upon suspicion, this suspicion, though probably well founded, 
will not bring the person endeavouring to arrest or imprison within 
the protection of the law, so far as to excuse him from the guilt 
of manslaughter, if he should kill ; or, on the other hand, to make 
the killing of him amount to murder. It seems that, in either 
case, it would only be manslaughter ; the one not having used due

(d) Post. 319.
(e) 1 Hale 489, 490. I Hawk. P. C. 

c. 28. s. 11. Post. 309. 1 East. P. C. 
C. 5. S. 67. p. 298.

(f) Jackson’s case, 1 Hale 464. 
ante, 450.

(g) 2 Inst. 52, 172. Post. 318. Sa-
2

mu el v. Payne, Dough 359. And in 
Coxe v. Wirvail, Cro. Jac. 194, it was 
holden, that, without a fact, suspi
cion is no cause of arrest; and 8 Ed. 
4. 3. 5 Hen. 7. 5. 7 Hen. 4. 35. are 
cited.
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diligence to be apprised of the truth of the fact, the other not 
having submitted and rendered himself to justice.(A)

In a late case where Headley, being called up in the night by Or attempts to 
°ne of his servants, found that his stable had been attempted, and commit felony, 
the door cut in such a manner that the bolt was exposed, and 
found the prisoner and another person concealed in the yard; and 
a steel instrument was also found by which the door of the stable 
Appeared to have been cut, and some housebreaking instruments 
Were also found near the spot where the prisoner and his com
panion were concealed, and under these circumstances they had 
been apprehended and detained by Headley and his servant, and 
during such detention, and in the course of the same night, the 
prisoner had cut Headley’s servant with a knife, a point was 
'Wide that such cutting was not within the 43 Geo. 3. c. 58. on 
the ground that the prisoner was not lawfully in custody, there 
being no warrant, and an attempt to commit a felony being only 
a misdemeanor. But the J udges held that the prisoner being 
detected in the night attempting to commit a felony, might be 
lawfully detained without a warrant, until he could be carried 
before a magistrate.(s)

These distinctions between officers and private persons proceed Distinctions 
llpon the principle of discouraging persons from proceeding to between the 
extremities upon their own private suspicion or authority. And officere andf 
upon this principle, it appears to have been considered, that a private per- 
Pri vate person is not bound to arrest any one standing indicted sous< 
lor felony, against whom no warrant can be produced at the time ; 
aild, therefore, the law does not hold out the same indemnity to 
'sUeh person, as it does to constables and other peace officers, who 
are ex officio not merely permitted, but enjoined by law, to arrest 
the parties, as well on probable suspicion of felony, as in case of 
felony actually committed ; and who may therefore well arrest 
ypon the finding of the fact by the grand inquest on oath, which 
ls suspicion grounded on high authority, (i) In this case, how- 
ever, it might perhaps be well contended, that a person arresting 
another with the knowledge of the indictment having been found,
Cannot be properly considered as acting upon his own private sus
picion or authority ; and ought, therefore, to have the same pro
jection as the officers of justice. And it seems agreed, that the 
Indictment found is a good cause of arrest by private persons, if 
11 may be made without the death of the felon : (A) hut it is said, 
that, if he be killed, their justification must depend upon the fact 
°f the party’s guilt, which it will be incumbent on them to make 
°nt; otherwise, they will be guilty of manslaughter. (7)

W 1 Hale 490. Post. 318.
. (*) Rex v. Hunt, East. T. 1825. Ry.

Mood. Cr. C. 93. Post, Book III. 
Chap. x.

(b 2 Hale 84, 85, 87, 91, 93. sed 
«e 1 Hale 489, 490. Hawkins, in al- 

c . ,lr!S to the power of arrest by offi- 
mL‘1s ni this case, gives as a reason that 

lure is a charge against the party on 
1 Hawk. P. €. c. 28. s. 12. 

1 upon this, it is remarked, that it 
°Cs not readily occur, why officers

only ran take notice of a charge on 
record, 1 East. P. C. c. 5. s. 68. p. 300.

(fc) Dalt. c. 170. s. 5. 1 East. P. (J. 
C. 5. S. 68. p. 301.

(1)2 Hale 83, 92.; and see 1 East. 
P. C. c. 5. s. 68. p. 301, where it is 
said, that if the fact of the guilt of 
the party he necessary for their com
plete justification, it is conceived, that 
the bill of indictment found by the 
grand jury would, for that purpose, 
be primâ facie evidence of the fact.
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Even to the case of a constable, it was formerly supposed to be 
necessary, that there should have been a felony committed in fact, 
which the constable must have ascertained at his peril : but it has 
since been determined, that a peace officer may justify an arrest 
on a charge of felony, on reasonable cause of suspicion, without a 
warrant ; although it should afterwards appear that no felony had 
been committed, (m) And where a private person suspecting 
another of felony, has laid his grounds of suspicion before a con
stable, and required his assistance to take him, the constable may 
justify killing the party, if he fly, and cannot otherwise be taken, 
though in truth he were innocent. But in such case, where no 
hue and cry is levied, the party suspecting ought to be present, as 
the justification must be that the constable did aid him in taking; 
the party suspected : and the constable ought to be informed of 
the "rounds of suspicion, that he may judge of the reasonableness 
of it. (n)

In a late case it was held, that killing an officer will amount to 
murder, though he has no warrant, and was not present when any 
felony was committed, but takes the party upon a charge only ; 
and though such charge does not in terms specify all the par
ticulars necessary to constitute the felony. And it appears, from 
the same case, that it will be no excuse for killing an officer that 
such officer was proceeding to handcuff the party who was in his 
custody upon a charge of felony. The prisoner had produced a 
forged bank note; and from his conduct at the time, which justified 
a suspicion that he knew it to be forged, he was apprehended and 
carried to a constable, and delivered with the note to the con
stable ; and the charge to the constable was “ because he had a 
forged note in his possession.” After he had been in custody at 
the constable’s some hours, namely, from six o’clock in the even
ing until eleven, the constable was handcuffing him to another 
man, when he pulled out a pistol and shot the constable. The 
constable was not killed, but the prisoner was indicted upon the 
43 Geo. 3. c. 58.; audit was urged on his behalf that the charge 
imported no legal offence, for unless he knew the note to be 
forged he was no felon ; and if the charge was insufficient, the 
arrest was illegal ; and killing the officer (if that had taken place) 
would have been only manslaughter. But the prisoner having 
been convicted, and the case reserved for the consideration of the 
Judges, they were all of opinion that this defect in the charge was 
immaterial; that it was not necessary for such a charge to contain 
the same accurate description of the offence as would be required 
in an indictment ; and that the charge in question must have been 
considered as imputing to the prisoner a guilty possession.(«)

In this case there was not only reasonable suspicion of a felony 
having been committed, but the charge naturally implied the par
ticulars necessary to constitute felony, though they were not spe
cified in terms. But in a recent case, where an arrest by a con
stable would have been clearly illegal ; an attempt to make it 
under the circumstances was held to be such a provocation as

(m) Sanine! t>. Payne, Dough 359. (a) Rex v. Ford, East. T. 1817. MS.
' •(*) 2 Hale 79, 80, 91,92,93. 3 Inst. Bayley, J., and Russ. & Ry. 329.

221. 1 East. P. C. c. 5. s. 69. p. 301.
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Would have reduced the case to manslaughter if death had ensued. 
The indictment was for stabbing and cutting with intent to murder 
Upon the same statute 43 Geo. 3. c. 58. On the trial it appeared 
that the prisoner, a journeyman shoemaker, applied to his master 
for some money, which was refused until he should have finished 
his work ; that he applied again subsequently, was again refused, 
&nd became abusive, upon which his master threatened to send 
for a constable. The prisoner then refused to finish his work; 
and said that he would go up stairs and pack up his tools, and 
that no constable should stop him. He went up stairs, came 
down again with his tools, and drawing from the sleeve of his 
coat a naked knife, said he would do for the first bloody constable 
that offered to stop him ; that he was ready to die, and would have 
a life before he lost his own. He then made a flourishing motion 
with the knife, put it up his sleeve again, and left the shop. The 
in aster then applied to a constable to take the prisoner into cus
tody ; making no charge further than saying that he suspected 
the prisoner had tools of his, and was leaving his work undone. 
The constable said he would take him if the master would give 
charge of him ; and they proceeded together to the yard of an inn, 
where they found the prisoner in a public privy, as if he had occa
sion there ; the privy had no door to it. The master said, “ that 
is the man, and I give you in charge of him upon which the con
stable said to the prisoner, “ My good fellow, your master gives 
me charge of you, you must go with me.” The prisoner, without 
saying any thing, presented the knife, and stabbed the constable 
under the left breast ; and attempted to make several other blows 
which the constable parried off with his staff. The constable then 
aimed a blow at the prisoner’s head, upon which he ran away 
with the knife. The knife had struck against one of the con
stable’s ribs and glanced off : if it had struck two inches lower, 
death would have ensued ; but the wound as it happened was not 
considered dangerous.

The prisoner having been found guilty, sentence of death was 
passed upon him : but the learned judge (Mr. Baron Harrow) 
respited the execution, and submitted the case to the opinion of 
the Judges; all of whom (except Best, C. J., and Alexander, C. B., 
who were absent) met and took it into consideration. The majo
rity, namely, Abbott, C. J., Graham, B., Bayley, J., Park, J., 
G arrow, B., Hullock, B., Littledale, J., and Gaselee, J., held that 
as an actual arrest would have been illegal, the attempt to make 
it when the prisoner was in such a situation that he could not 
get away, and when the waiting to give notice might have enabled 
the constable to complete the arrest, was such a provocation as, if 
death had ensued, would have made the case manslaughter only; 
und that therefore the conviction was wrong. Holroyd, J., and 
Üurrough, J., thought otherwise.(b)

A constable, or other known conservator of the peace, may law
fully interpose upon his own view to prevent a breach of the peace, 
1111 d to quiet an affray ; and if lie or any of his assistants, whether 
commanded or not, be killed, it will be murder in all who take

(*) Rex v. Thompson, Hil. T. 1825, 1 Ry. and Mood. 80.
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part in the resistance ; there being either implied or express noti
fication of the character in which he interposed.(o) It has, how
ever, often been questioned, how far a constable or other peace 
officer is authorized to arrest a person upon a charge by another 
of a mere breach of the peace, after the affray is ended, and peace 
restored, without a special warrant from a magistrate ; and it ap
pears to be the better opinion, that he has no such authority, (p) 
But if one menace another to kill him, and complaint be made 
thereof to the constable forthwith, such constable may, in order 
to avoid the present danger, arrest the party, and detain him till 
he can conveniently bring him to a justice of the peace.(q)

It has been said, that if peace officers meet with night-ivalkers, 
or persons unduly armed, who will not yield themselves, but 
resist or fly before they are apprehended, and who are upon 
necessity slain, because they cannot otherwise be overtaken, it is 
no felony in the officers or their assistants, though the parties 
killed were innocent, (r) But it is doubted whether, at this day, 
so great a degree of severity would be either justifiable or neces
sary (especially in the case of bare flight), unless there were a 
reasonable suspicion of felony, (s) And it has been considered, 
that the taking up.of a person in the night, as a night-walker and 
disorderly person, though by a lawful officer, would be illegal, if 
the person so arrested were innocent, and there were no reason
able grounds of suspicion to mislead the officer, (t)

(o) 1 Hale 463. 1 Hawk. P. C. c. 31. 
s. 54. Post. 310, 311. 1 East. P. C. 
c. 5. s. 71. p. 303.

(p) 1 East. P. C. c. 5. s. 72. p. 305, 
who cites 2 Inst. 52. 2 Hawk. P. C. 
c. 12. s. 20. and c. 13. s. 8. 2 Lord 
Raym. 1301. Strickland v. Pell, Halt, 
c. 1. s. 7.; and says, that there can he no 
such authority for the purpose of im
prisoning or compelling the party to 
find sureties; though Lord Coke says, 
(4 Inst. 265.) that a constable may 
take surety of the peace by obliga
tion. Lord Hale and some later au
thorities have holden, that such officer 
may arrest the party upon the charge 
of another, though the affray be over, 
for the purpose of bringing him before 
a justice, to find sureties of the peace, 
or for appearance. 2 Hale 90. Hand- 
cock v. Sandham and others, 1785, 
and Williams v. Dempsey, 1787, cited 
in East. P. C. id. 306. But see ante, 
273, 274.

(ç) 2 Hale 88- This power seems to 
be grounded on the duty of the officer 
to prevent a probable felony ; and 
must be governed by the same rules 
which apply to that case ; though 
Dalton (ch. 116. s. 3.) extends it even 
to the prevention of a battery. Vide 
1 East. P. C. c. 5. s. 72. p. 306.

(r) 2 Hale 85, 97. The statutes 2 
Ed, 3. c. 3. and 5 Ed. 3. c. 14. relate

to the apprehension of night-walkers, 
and persons unduly armed. And see 
Lawrence v. Hedger, 3 Taunt. 14.

(s) 1 East. P. C. c. 5. s. 70. p. 303. 
Both the statutes mentioned in the 
last note were levelled against par
ticular descriptions of offenders, who 
roved about the country in bodies, in 
a daring manner.

(t) Tooley’s ease, 2 Lord Raym. 
1296. There is a MS. note of this case 
given by the editor of Lord Hale (2 
fiale 89,) which states Lord Holt to 
have said, that, of late, constables had 
made a practice of taking up people 
only for walking the streets : but that 
he knew not whence they had such 
authority. But see Lawrence v. Hed
ger, 3 Taunt. 14, where it was holden 
that watchmen and beadles have au
thority, at common law, to arrest and 
detain in prison,for examination, per
sons walking in the streets at night, 
whom there is reasonable ground to 
suspect of felony, although there is 
no proof of felony having been com
mitted. And it has been said by Haw
kins and others, that every private 
person may, by the common law, ar
rest any suspicious night-walker, and 
detain him till he give a good account 
of himself. 2 Hawk. P. C. c. 13. s. 6. 
c. 8. s. 38. ; and it has been held, that a 
person may be indicted for being a
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It lias sometimes happened that peace officers have taken oppo

site parties in an affray, and the death of one of them has ensued ; 
as in the case put by Lord Hale, where A. and B., being constables 
of the vili of C., and a riot or quarrel happening between several 
persons, A. joined with one party, and commanded the adverse 
party to keep the peace, and B. joined with the other party, and 
in like manner commanded the adverse party to keep the peace, 
and the assistants and party of A. in the tumult killed B. («•) This, 
Lord Hale says, seems but manslaughter, and not murder, inas
much as the officers and their assistants were engaged one against 
the other, and each had as much authority as the other : («;) hut 
upon this it has been remarked, that perhaps it had been better 
expressed, to have said, that inasmuch as they acted not so much 
with a view to keep the peace, as in the nature of partisans to the 
different parties, they acted altogether out of the scope of their 
characters as peace officers, and without any authority whatever, (æ1) 
And in another case, Lord Hale says, that if the sheriff have a writ 
of possession against the house and lands of A., and A. pretending 
it to be a riot upon him, gain the constable of the vili to assist 
him, and to suppress the sheriff or his bailiffs, and in the conflict 
the constable be killed, this is not go much as manslaughter ; but 
if any of the sheriff’s officers were killed, it would be murder, be
cause the constable had no authority to encounter the sheriff’s 
proceeding when acting by virtue of the king’s writ. (//)

There is a late case, which appears to have been ruled upon the 
foregoing principles. Some sheriffs’ officers having apprehended a 
man by virtue of a writ against him, a mob collected, and endea
voured by violence to rescue the prisoner. In the course of the 
scuffle, which was at ten o’clock at night, one of the bailiffs having 
been violently assaulted, struck one of the assailants, a woman, 
and as it was thought for some time had killed her : whereupon, 
and before her recovery was ascertained, the constable was sent 
for, and charged with the custody of the bailiff who had struck the 
Woman. The bailiffs, on the other hand, gave the constable notice 
of their authority, and represented the violence which had been 
Previously offered to them ; notwithstanding which, he proceeded 
to take them into custody upon the charge of murder ; and at 
first, offered to take care also of their prisoner, but the latter was

common night-walker, as for a mis
demeanor. 2 Hawk. P. C. c. 8. s. 38. 
batch 173. Poph. 208. By the vagrant 
act, 5 Geo. 4. c. S3, s. 6., it is made 
lawful for any person whatsoever to 
apprehend any person who shall be 
t°und offending against that act, and 
forthwith to take and convey him or 
ber before some justice of the peace, 
to he dealt with in such manner as is 
thereinbefore directed, or to deliver 
h'm or her to any constable or other 
Peace officer of the place where he or 
she shall have been apprehended, to be 
So taken and conveyed as aforesaid : 
at'd it further enacts, that in case any 
constable or other peace officer shall

refuse, or wilfully neglect, to take 
such offender into custody, and to 
take and convey him or her before 
some justice of the peace, or shall not 
use his best endeavours to apprehend 
and to convey before some justice of 
the peace, any person that he shall 
find offending against the act, it shall 
be deemed a neglect of duty in such 
constable or other peace officer, and 
he shall, on conviction, he punished 
in such manner as is thereinafter di
rected.

(zi) 1 Hale 460.
(w) Id. ibid.
(a) 1 East. P. C. c. 5. s. 71. p- 304. 
(y) 1 Hale 460.

Officers taking 
opposite par
ties.
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soon rescued from them by the surrounding mob. The woman 
having recovered, the bailiffs were released by the constable the 
next morning. Upon an indictment for an assault and rescue, 
Heath, J. was clearly of opinion, that the constable and his as
sistants were guilty of the assault and rescue, and directed the jury 
accordingly, (s)

Private per- Where private persons interpose in the case of sudden affrays, to 
inkin'sudden Part t!le combatants, and prevent mischief, and give express notice 
affrays. <>f their friendly intent, it will be murder in either of the persons

making the affray, who shall kill the party so interposing : but 
it will not be murder in the other affrayer, unless he also strike the 
party, (a)

Authority to It has been shewn that though, even in civil cases, an officer 
a'rison în ci'viï ma7 rePe^ force by force, where his authority to arrest or imprison 
suits.11 m C1V1 is resisted, and may do this to the last extremity in cases of rea

sonable necessity ; (/>) yet if the party against whom the process 
has issued fly from the officer endeavouring to arrest him, or if he 
iiy after an arrest actually made, or out of custody, in execution 
for debt, the officer has no authority to kill him, though he cannot 
overtake or secure him by any other means, (c)

The authority of an officer, in civil cases, must be regulated and 
limited by the writ or process which he is empowered to execute, 
and by the extent of the district in which he is privileged to act. 
It is only in the character of officer that he can proceed to arrest 
or imprison, as no private person can of his own authority arrest 
in civil suits.(d)

Authority to A press-warrant extends in terms to “ seamen, seafaring men, 
men.' 53 bCa_ and others, whose occupations and callings are to work in vessels 

and boats upon rivers (e) and persons of this description may
be impressed to serve on board his Majesty’s ships of war, by 
those who have proper authority delegated to them for that pur
pose. (/) A proceeding which has been sometimes considered as 
hardly consistent with the temper and genius of a free government 
but which may be defended on the ground of its necessity for the 
safety of the state ; in order that the government may be enabled, 
in time of need, thus peremptorily to call for the services of per
sons who have freely chosen a seafaring life, and whose education 
and habits have fitted them for the employment.

But as this is a power of an extraordinary nature, it is highly 
requisite that no persons should assume it without being duly qua
lified for that purpose ; as the especial protection which the law 
affords to its officers will not be extended to those who venture to 
act without proper authority. Thus, where the execution of a 
press-warrant is directed by the terms of the warrant (as is now 
always the case) not to be intrusted to any person but a commis

ta Anon. Exeter Sum. Ass. 1793. 1 
East. P. C. c. 5. s. 71. p. 305.

(a) 1 Hawk. P. C. c. 31. s. 48, 54. 
Post. ‘272, 311. 1 East. P. C. c. 5. s.
71.p.304. Ante, 273.

(/;) Ante, 449, 457.
(c) 1 Hale 481. Post. 271.
(d) 1 Hawk. P. C. c. 28. s. 19.
(c) Hex V. Softly, 1 East. K. 466. 1

East. P. C. c. 5. s. 75. p. 307. The 
same terms occur also In the warrant 
in Broadfoot’s case, Post. 156.

(/') Broadfoot’s case. 18 St. Trial 
(by Howell) 1323. post. 154: where 
see an elaborate argument delivered 
by Mr. j. Foster, as recorder of Bris
tol, in support of the legality of im
pressing seamen.
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sioned officer, the execution of it by another person will be illegal.
As in a case where the lieutenant of a press-gang, to whom the 
execution of a warrant was properly deputed, remained in King 
Road, in the port of Bristol, while his boat’s crew went some 
leagues down the channel, by his directions, to press seamen.
This was illegal ; and when, in the furtherance of that service, one 
of the press-gang was killed by a mariner in a vessel which they 
had boarded with intent to press such persons as they could meet 
with, it was ruled to be only manslaughter, though no personal 
violence had been offered by the press-gang, (g) And upon the 
same principles, where the mate of a ship and a party of sailors,
Without either the captain who had the press-warrant or the lieu
tenant who was regularly deputed to execute it, impressed a man, 
and upon his making some resistance, one of the party struck him 
a violent blow with a large stick, of which he died some days 
after, it was adjudged murder, (h) And, in another case, the dele
gation of the power of impressing by a lieutenant (to whom the 
warrant had been directed) to a petty officer and several others, to 
whom he had given verbal orders to impress certain seafaring men, 
of whom he had received intelligence, was decided to be clearly 
bad ; though it was found to be the constant usage and invariable 
custom of the navy for all commissioned officers, having in their 
custody such press-warrants, to give verbal orders to such petty 
officers whom they might think fit to employ upon the impress 
service, and that such petty officers usually acted without any 
other authority than such verbal orders, (i)

If a ship’s sentinel shoot a man, because he persists in ap- Murder by a 
preaching the ship when he has been ordered not to do so, it will ^‘preventing1 
be murder, unless such an act was necessary for the ship’s safety, persons front 
And it will be murder, though the sentinel had orders to prevent approaching 
the approach of any boats ; had ammunition given to him when he the slnp" 
was put upon guard ; and acted under the mistaken impression 
that it was his duty. The prisoner was sentinel on board the 
Achille, when she was paying off. The orders to him from the 
preceding sentinel were, to keep off all boats, unless they had offi
cers with uniforms in them, or unless the officer on deck allowed 
them to approach ; and he received a musket, three blank car
tridges, and three balls. The boats pressed ; upon which he called 
repeatedly to them to keep off ; but one of them persisted and 
came close under the ship : and he then fired at a man who was in 
the boat, and killed him. It was put to the jury to find, whether 
the sentinel did not fire under the mistaken impression that it was 
his duty: and they found that he did. But a case being reserved, 
the Judges were unanimous that it was, nevertheless, murder.
They thought it, however, a proper case for a pardon : and further, 
they were of opinion, that if the act had been necessary for the

(s) Broadfoot’s case, Fost. 154. But (i) Borthwick’s case, Dougl. 207.
>f a warrant be directed to several, one The warrant enjoined all mayors, &c.
°f them may execute it. 1 Hale 459. to aid and assist the officer to whom it

(A) Dixon’s case, 1 East. P. C. c. 5. was directed, and those employed by 
S' 80. p. sis.; and see also Browning's him in the execution thereof, 
case, 1 East. P. C. c. 5. s. 80. p. 312.
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preservation of the ship, as if the deceased had been stirring up a 
mutiny, the sentinel would have been justified, (a)

The party taking upon himself to execute process, whether by 
writ or warrant, must be a legal officer for that purpose, or his 
assistant : and if an officer make an arrest out of his proper dis
trict, or have no warrant or authority at all, or if he execute pro
cess out of the jurisdiction of the court from whence it issues, he 

proper district, will not be considered as a legal officer entitled to the special pro
tection of the law : and therefore, if a struggle ensue with the 
party injured, and such officer be killed, the crime will be only 
manslaughter, (k) And it has been ruled, that homicide com
mitted upon a bailiff, attempting to execute a writ within an exclu
sive liberty, such writ not having a non-omittas clause, will not 
amount to murder, (r) It has been held, that if the constable of 
the vili of A. come into the vili of B. to suppress some disorder, 
and in the tumult the constable be killed in the vili of B., this will 
be only manslaughter, because he had no authority in B. as con
stable. (/) But it was considered, that if the constable of the vili 
of A. had a particular precept from a justice of peace directed to 
him by name, or by his name of office as constable of A., to sup
press a riot in the vili of B., or to apprehend a person in the vili of 
B. for some misdemeanor within the jurisdiction and conusance of 
the justice of peace, and in pursuance of that warrant he went to 
arrest the party in B., and in executing his warrant was killed in 

s 6 e°"consta8" ^his amounted to murder, (m) A late important statute, 5 G.
bies may exe- 4. c. 18., recites, that warrants addressed to constables, head- 
cute warrants boroughs, tithing-men, borsholders, or other peace officers of 
precinctTnro- Pushes, townships, hamlets, or places, in their characters of and 
Tided it be as constables, headboroughs, tithing-men, borsholders, or other 
within the ju- peace officers of such respective parishes, townships, hamlets, or 
thedjustice0£ places, cannot be lawfully executed by them out of the precincts 
granting or thereof respectively, whereby means are afforded to criminals and 
backing-the others of escaping from justice ; and then for remedy thereof 
same’ enacts, “ that it shall and may be lawful to and for each and every

" constable, and to and for each and every headborough, tithing- 
“ man, borsholder, or other peace officer, for every parish, town- 
<£ ship, hamlet, or place, to execute any warrant or warrants of 
“ any justice or justices of the peace, or of any magistrate or 
“ magistrates, within any parish, township, hamlet, or place, 
“ situate, lying, or being within that jurisdiction for which such 
“ justice or justices, magistrate or magistrates, shall have acted 
“ when granting such warrant or warrants, or when backing or 
“ indorsing any such warrant or warrants, in such and the like 
“ manner as if such warrant or warrants had been addressed to

The authority 
to arrest and 
imprison can 
only be exer
cised by a 
legal officer 
within the

(a) Rex v. Thomas, East. T. 1816. 
MS. Bayley, J.

(*) 1 Hale 457, 458, 459. 1 East.
P. C. c. 5. s. 80. p. 312, 314.

(x) Rex v. Mead and another, 2 
Stark. C. 205.

(Z) 1 Hale 459.
(m) 1 Hale 459. 2 Hawk. P. C. c.

13. s. 27, 30. It may be here men
tioned, that by 24 Geo. 2. c. 44. s. 6. 
if a warrant is irregular in the frame 
of it, the officer executing it ministe
rially is indemnified against any action 
for damages by the party injured, 
though the magistrate by whom it was 
issued exceeded his jurisdiction.
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“ such constable, lieadborough, tithing-man, borsholder, or other 

peace officer, specially, by his name or names, and notwith- 
c standing the parish, township, hamlet, or place, in which such 
‘ warrant or warrants shall be executed, shall not be the parish, 
1 township, hamlet, or place, for which he shall be constable, 

“ headborough, tithing-man, or borsholder, or other peace officer; 
“ provided that the same be within the jurisdiction of the justice 

1 or justices, magistrate or magistrates, so granting such warrant 
“ or warrants, or within the jurisdiction of the justice or justices, 
“ magistrate or magistrates, by whom any such warrant or war- 
ct rants shall be backed or indorsed.” (a) It may be observed, 
that if a warrant be directed to several persons, any of them may 
execute it. (n)

Where an officer endeavouring to execute process is resisted 
and killed, the crime will not amount to murder, unless the pro
cess is legal ; but by this is to be understood only that the pro
cess, whether by writ or warrant, must not be defective in the 
frame of it, and must issue in the ordinary course of justice from 
a court or magistrate having jurisdiction in the case, (o) There
fore, though there may have been error or irregularity in the pro
ceeding previous to the issuing of the process, it will be murder 
jf the sheriff or other officer should be killed in the execution of 
rt ; for the officer to whom it is directed must, at his peril, pay 
obedience to it. (p) And for this reason, if a capias ad satisfa
ciendum, fieri facias, writ of assistance, or any other writ of the 
nke kind issue, directed to the sheriff, and he or any of his of
ficers be killed in the execution of it, it is sufficient, upon an 
indictment for this murder, to produce the writ and warrant, 
Without shewing the judgment or decree, (q) But it seems that 
the writ, as well as the sheriff’s warrant to the bailiff, must be 
produced, (z) So, though the warrant of a Justice of peace be 
n°t in strictness lawful, as if it do not express the cause with 
sufficient particularity ; yet, if the matter be within his jurisdic
tion, the killing of the officer executing the warrant will be mur
der ; for it is not in the power of the officer to dispute the validity 
nf the warrant, if it be under the seal of the Justice, (r) It may 
ne observed also, that in all kinds of process, both civil and cri- 
ffiinal, the falsity of the charge contained in such process will 
afford no matter of alleviation for killing the officer ; for every

(a) It has been decided that this 
statute only authorizes constables to 
execute the warrants therein men- 

1Qned out of their own parishes, &c. 
”Ut does not compel them to do so. 
tnmbert v. Coyney and another, Ex- 
che<]. Trio. T. 1825.

(n) 1 Hale 459.
(°) Post. 311. An attachment is- 

-UeA and signed by the county clerk 
his own cause, is legal process : for 

t Was held, that in issuing it the 
^°unty clerk acted merely in a minis- 
enal capacity, and not as judge in 
us own cause. Baker’s case, 1 Leach.

He was the only officer who

signed such process, and the process 
was in the name and under the seal of 
his superior, and it was process against 
the goods only.

(p) Fost.SU. 1 Hale 457.
(?) Rogers’s case, Cornwall Sum. 

Ass. 1735, ruled by Lord Hardwicke. 
Post. 311, 312. ante, 474.

(z) Rex v. Mead and another, 2 
Stark. C. 205, an arrest upon mesne 
process.

(r) 1 Hale 459, 460. It is said, how
ever, that this must be understood of 
a warrant containing all the essential 
requisites of one. 1 East. P. C. c. 5. 
S. 78. p. 310.
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man is bound to submit himself to the regular course of jus
tice : (.s') and therefore, in the case of an escape warrant, the per
son executing it was held to be under the special protection of 
the law, though the warrant had been obtained by gross imposi
tion on the magistrate, and by false information as to the matters 
suggested in it. (t)

A serjeant at mace in the city of London having authority, ac
cording to the custom of the city, by entry in the porter’s book 
at one of the counters, to arrest one Murray for debt, arrested 
him between five and six in the evening of the 8th November, 
saying at the same time, “ I arrest you in the King’s name, at the 
“ suit of Master Radfordbut he did not produce his mace: 
Murray resisted, and one of his companions killed the officer. 
Upon a special verdict it was urged that the arrest in the night 
was illegal, that the serjeant should have shewn his mace, and 
that a custom stated in the verdict to arrest without process first 
against the goods was illegal : but the objections were overruled ; 
and judgment was given for the King, and one of the prisoners 
was executed, (a)

Process de- But if the process be defective in the frame of it, as if there be 
fectire in the a mistake in the name or addition of the person on whom it is to 
framc 0 lt- be executed ; or if the name of the officer or the party be in

serted without authority, and after the issuing of the process ; 
and the officer endeavouring to execute it be killed ; this will 
amount to no more than manslaughter in the person whose liberty
is so invaded, (u)

Of the illega- It appears to have been formerly a very common practice to 
warrants —C igsue blank warrants, notwithstanding their illegality ; a practice 
Stocidey’s exceedingly reprehensible, and which, in the following case, af-
case. forded, to a desperate and atrocious offender, a shelter from the

capital punishment which he well merited, by extenuating his 
crime of killing the person who assisted in executing the warrant 
to manslaughter. The prisoner Stockley, about Lady-day 1/53, 
had been arrested by Welch, the deceased, at the suit of one 
Bourn, but was rescued ; and he afterwards declared, that if 
Welch offered to arrest him again, he would shoot him. A writ 
of rescue was made out at the suit of Bourn, and carried to the 
office of a Mr. Deacle (who acted for the undersheriff of Stafford
shire) to have warrants made out upon such writ. The custom 
of the undersheriff was to deliver to Deacle sometimes blank war
rants, sometimes blank pieces of paper, under the seal of the 
office, to be afterwards filled up as occasion required. Deacle 
made out a warrant against Stockley upon one of these blank 
pieces of paper ; and delivered it to Welch, who inserted therein 
the names of Thomas Clewes and William Davil, on the 12th 
July, I753. On the 19th of September following, Welch, Davil, 
Clewes, and one Howard, the person to whom Stockley had de
clared he would shoot Welch, went to arrest Stockley on this 
warrant. Clewes and Davil, having the warrant, went into

(s) 1 East. P. C. c. 5. s. S. p. 310.
(1) Curtis’s case, Post. 135. And 

see Post. 312.
(a) M‘Aliay’s case, 9 Co. 65 b.

(«) 1 Hale 457. 1 Hawk. P. C. c.
31. s. 64. Post. 312. 1 East. P. C-
c. 5. s. 78. p. 310. Sir Henry Ferrers’s. 
case, Cro. Car. 371.
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Stockley’s house first, and called for refreshment ; hut, an alarm 
being given that Welch was coining, the door was locked : upon 
Avhich Clewes arrested Stockley on this illegal warrant, who there
upon fell upon Clewes, and thrust him out of doors, but kept 
-"Javil within, and beat him very dangerously, he crying out mur- 
.(:r- On hearing this, Welch and Howard endeavoured to get 
111 to the house : and Welch broke open the window, and had got 
°ne leg in, when Stockley shot and killed him. Stockley then 
absconded, and was not apprehended till December, 177k At 
the Lent Assizes following he was tried for murder, when the jury 
expressly found that the deceased attempted to get into the house 
to assist in the arrest of Stockley. Howard, Clewes, and Davil, 
being dead, their depositions before the coroner were read, and 
minutes were taken of the above facts for a special verdict : but, 
to save expense, the case was referred to the Judges of the King’s 
K en ch ; who certified that the offence amounted, in point of law, 
'Only to manslaughter, (w)

This practice of issuing blank warrants was reprobated in a 
more recent case, where the sheriff having directed a warrant to 
A. by name, and all his other officers, the name of another of the 
sheriff’s officers B. was inserted after the warrant was signed and 
sealed by the sheriff ; and, therefore, an arrest by B. was holden 
illegal, (x) And in another case it was considered that the arrest 
mas illegal, where the warrant was filled up after it had been 
sealed. ( y) But if the name of the officer be inserted before the 
marrant is sent out of the sheriff’s office, it seems that the arrest 
mill not be illegal, on the ground that the warrant was sealed 
before the name of the officer was inserted. Banks and Powell 
had a warrant from the sheriff of Salop upon a writ of possession 
Against the prisoner’s house ; and their names were interlined 
after the warrant was sealed, but before it was sent out of the 
pffice. The prisoner refused them admittance ; and, on their burst
ing open the door, shot at Banks, and wounded him severely. 
Cpon an indictment for wilfully shooting, upon the 43 G. 3. c. 58., 
objection was taken that the warrant gave Banks and Powell no 
authority, because their names were inserted after it was sealed. 
But the prisoner having been convicted, and the point reserved 
mr the consideration of the Judges, all who were present {viz. 11) 
held that the conviction was right, (i) But where a magistrate 
mho kept by him a number of blank warrants ready signed, on 
being applied to, filled up one of them, and delivered it to the 
officer, who, in endeavouring to arrest the party, was killed ; it 
mas held that this was murder in the person killing the officer, 
mid he was accordingly executed, (z)

It may be proper to remark a circumstance in the preceding 
case of Stockley, which has been thought to deserve considera-

W Stockley’s case, 1772, Serjeant 
*°rster’s MS. 1 East. P. C. c. 5. s. 78. 
P- 0, su. The case was so decided 
mthout argument.

(■*•) Housin v. Barrow, 6 T. R. 122. 
kn“ see a case referred to by Lord 
menyon, 6 T. R. 123.

(») Stevenson’s case, 19 St. Tr, 846.
'°L. I. 2

(i) Rex V. Harris, East. T. 1801. 
MS. Bayley, J.

(z) Per Lord Kenyon, in Rex v. 
the Inhabitants of Winwick, 8 T. R. 
454, who there mentions it as a case 
determined by the Judges some years 
before.

Other cases as 
to the ille
gality of blank 
warrants.
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tion, (a) namely, that he had before deliberately resolved upon 
shooting Welch in case he offered to arrest him again, which in 
all probability it might be his duty to do. It certainly resembles 
a former case, where, upon some officers breaking open a shop- 
door to execute an escape warrant, the prisoner, who had pre
viously sworn that the first man that entered should be a dead 
man, killed one of them immediately by a blow with an axe. A 
few of the Judges to whom this case was referred, were of opinion 
that this would have been murder, though the warrant had not 
been legal, and though the officers could not have justified the 
breaking open the door, upon the grounds of the brutal cruelty 
of the act, and of the'deliberation manifested by the prisoner, 
who, looking out of a window with the axe in his hand, had 
sworn, before any attempt to enter the shop, that the first man 
that did enter should be a dead man. (b) But in another case, 
prior to either of these, where the cruelty and the deliberation 
were of a similar kind, the crime was considered as extenuated by 
the illegality of the officer’s proceeding. A bailiff having a war
rant to arrest a person upon a capias ad satisfaciendum, came to 
his house, and gave him notice ; upon which the person menaced 
to shoot him if he did not depart : the bailiff did not depart, but 
broke open the window to make the arrest ; and the person shot 
him, and killed him. It was holden that this was not murder, 
because the officer had no right to break the house ; but that it 
was manslaughter, because the party knew the officer to be a 
bailiff, (e)

As to notice The parties whose liberty is interfered with must have due 
of the autho- notice of the officer’s business ; or their resistance and killing of 
xityto arrest. such 0fficer wiff amount only to manslaughter, (d) Thus, where 

a bailiff pushed abruptly and violently into a gentleman’s chamber 
early in the morning, in order to arrest him, but did not tell his 
business, nor use words of arrest, and the party not knowing that 
the other was an officer, in the first surprise, snatched down a 
sword, which hung in his room, and killed the bailiff ; it was ruled 
to be manslaughter. (e) But it will be otherwise, if the officer 
and his business be known ; (/) as where a man said to a bailiff 
who came to arrest him, “ Stand off, I know you well enough, 
come at your peril,” and, upon the bailiff taking hold of him, ran 
the bailiff through the body and killed him, it was held to be 
murder. (g) This will apply as well to a special bailiff as to a 
known officer : but where the party does not shew by his conduct 
that he is acquainted with the officer and his business, material 
distinctions arise as to notice of a known officer, and one whose 
authority is only special. With regard to private persons inter
fering, as they may do, in case of sudden affrays, in order to part 
the combatants, and prevent bloodshed, it is quite necessary that 
they should give express notice of their friendly intent ; other-

(а) 1 East. P. C. c. 5. s. 78. p. 311.
(б) Curtis’s case, 1756. Post. 135.
(c) Cook’s case, 1 Hale 458. Cro. 

Car. 537. W. Jones 429.
(d) 1 Hale 458, et sequ. 1 Hawk, 

P C. c. 31. S. 49, 50. Post. 310,

(e) 1 Hale 470, case at Newgate* 
1657. And see Kel. 136.

(f ) Mackally’s case, 9 Co. 69.
(g) Pew’s case, Cro. Car. 183. 1 

Hale 458.
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wise the persons engaged may, in the heat and bustle of the 
affray, imagine that they come to act as parties. (/<)

With regard to such ministers of justice as, in right of their As to notice 
offices, are conservators of the peace, and in that right alone in- by officers in
terpose in the case of riots and affrays, it is necessary, in order ^cast^o™ 
to make the offence of killing them amount to murder, that the riots and af- 
parties engaged should have some notice of the intent with which frays, 
they interpose ; for the reason which was mentioned in relation to 
private persons ; lest the parties engaged should, in the heat and 
bustle of an affray, imagine that they come to take a part in it. (i)
But, in these cases, a small matter will amount to a due notifica
tion. It is sufficient if the peace be commanded, or the officer, 
in any other manner, declare with what intent he interposes. Or 
if the officer be within his proper district, and known, or but 
generally acknowledged, to bear the office he assumes, the law 
will presume that the party killing had due notice of his intent ; 
especially, if it be in the daytime, (/r) In the night some fur
ther notification is necessary ; and commanding the peace, or 
using words of the like import, notifying his business, will be 
sufficient. (Z) Killing a watchman in the execution of his office 
is not the less murder for being done in the night ; and the kill
ing of an officer who arrests on civil process may be murder, 
though the arrest be made in the night ; and in the case of an 
affray in the night where the constable, or any other person who 
comes to aid him to keep the peace, is killed, after the constable 
has commanded in the King’s name to the keeping of the peace, 
such killing will be murder ; for though the parties could not dis
cern or know him to be a constable, yet if it were said at the time 
that he was such officer, resistance was at their peril, (a) There
fore though the saying of a learned Judge, “ that a constable’s 
staff will not make a constable,” is admitted to be true ; yet if a 
minister of justice be present at a riot or affray within his dis
trict, and in order to keep the peace produce his staff of office, or 
any other known ensign of authority, in the daytime when it pan 
be seen, it is conceived that this will be a sufficient notification 
of the intent with which he interposes ; and that, if resistance be 
made after this notification, and he or any of his assistants killed, 
it will be murder in every one who joined in such resistance, (to)
Por it seems, that in the case of a public bailiff, a bailiff juratus 
et cognitus, acting in his own district, his authority is considered 
as a matter of notoriety ; and, upon this ground, though the war
rant by which he was constituted bailiff be demanded, he need 
not shew it - (n) and it is sufficient if he notify that lie is the

(h) Post. 310, 311.
(<) Post. 310. Kel. 66, 115.
(fc) 1 Hale 460, 461. Post. 310,311. 
in the case of Sissinghurst-house, 

? Hale 462, 463, it was resolved, that 
there was sufficient notice that it was 
the constable before the man was 
hilled :—1. Because he was constable 
of the same vili. g. Because he noti
ced his business at the door before the 
assault, viz. that he came with the

justice’s warrant. 3. Because, after 
his retreat, and before the man slain, 
he commanded the peace ; and, not
withstanding, the rioters fell on and 
killed the party. See the case fully 
stated, ante, 451, et sequ.

(l) 1 Hale 461. Post. 311.
(a) 9 Co. 66. a.
(m) Post. 311.
(n) 1 Hale 458, 461, 583. Mack- 

all)’s case, 9 Co. 69 a. But it is 
2 l 2



516

To what per
sons in an af
fray notice 
shall be held 
to extend ; and 
of notice in 
the case of 
third persons 
interposing.

Of Manslaughter. [book in.

constable, and arrest in the King’s name, (o) And this kind of 
notification by implication of law will hold also in cases where 
public officers, having warrants, directed to them as such, to exe
cute, are resisted, and killed in the attempt, (p) Thus, where a 
warrant had been granted against the prisoner by a justice of 
peace for an assault, and directed to the constable of Pattis hat, 
and delivered by the person who had obtained it to the deceased, 
to execute, as constable of the parish, and it appeared that the 
deceased went to the prisoner’s house in the daytime to execute 
the warrant, had his constable’s staff with him, and gave notice 
of his business, and further, that he had before acted as constable 
of the parish, and was generally known as such ; it was deter
mined that this was sufficient evidence and notification of the de
ceased being constable, although there were no proof of his 
appointment, or of his being sworn into the office. (</)

ft is laid down in one case, that if, upon an affray, the constable, 
or others in his assistance, come to suppress it, and preserve the 
peace, and be killed in executing their office, it is murder in law, 
although the murderer knew not the party killed, and though the 
affray were sudden ; because he set himself against the justice of 
the realm, (r) It is said, however, that in order to reconcile this 
with other authorities, it seems that the party killing must have 
had 'implied notice of the character in which the peace officer and 
his assistants interfered, though not a personal knowledge of 
them, (s) For it is elsewhere laid down, that if there be a sudden 
affray, and the constable come in, and, endeavouring to appease it, 
be killed by one of the company who knew him, it is murder in 
the party killing, and in such of the others as knew the constable, 
and abetted the party in the fact; but only manslaughter in those 
who knew not the constable :(t) and that others continuing in the 
affray, neither knowing the constable, nor abetting to his death, 
would not be guilty even of manslaughter, (u) But these posi
tions do not apply to an affray deliberately engaged in by par
ties determined to make common cause, and to maintain it by 
force, (w)

It is however agreed, that if a bailiff or other officer be resisted

otherwise as to the writ or process 
against the party. Both a public and 
private bailiff, where the party sub
mits to the arrest and demands it, are 
bound to shew at whose suit, for what 
cause, and out of what court the pro
cess issues, and where returnable. 5 
Co. 54 a. 9 Co. 69 a. : but it will be 
no excuse that he did not tell the party 
if the party resisted so as not to give 
time for telling, 9 Co. 69 a. And in 
no case is the bailiff required to part 
with the possession of the warrant; 
neither is a constable, whether acting 
within or without his jurisdiction. 1 
MS. Sum. 250. 1 East. P. C. c. 5. s.
84. p. 319. By a known bailiff is 
meant one who is commonly known 
to be so ; it is not necessary that he 
should be known to the party to be

arrested. 9 Co. 69 b.
(e) 1 Hale 583.
(p) 1 East. P. C. c. 5. s. 81. p. 315.
(q) Rex v. Gordon, Northampton 

Spr. Ass. 1789, cor. Thomson, B. af
terwards considered at a conference of 
all the Judges, 26th June, 1789. See 
1 East. P. C. c. 5. s. 81. p. 315.

(r) Young’s case, 4 Co. 40 b. 3 
Inst. 52.

(s) I East. P. C. c. 5. s. 82. p. 316.
(/) 1 Hale 438, 446, 461. Kel. 115,

116.
(u) 1 Hale 446. Lord Hale adds, 

quod tamen quære, but (as it is said 
1 East. P. C. c. 5. s. 82. p. 316.) per
haps over cautiously, if in truth there 
were no abetment.

(w) See as to the cases of that kind, 
ante, p. 24, 25.
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in the regular discharge of his duty in executing process against a 
party, and a third person, even the servant or friend of the party 
resisting, come in and take part against the officer, and kill him, it 
will be murder, though he knew him not.(.r) But it is suggested, 
that, in this case, in order to make it murder in the servant or 
friend, the party whom they came in to assist must have had due 
notice of the officer’s authority : and that if the offence would not 
have been murder in the party himself resisting for want of such 
notice, neither would it in the servant or friend under the like ig
norance. {y) The law upon this point may, perhaps, hardly seem 
to be reconcileable with that above-mentioned, of a person not 
knowing the constable, and killing him in an affray ; but it is de 
fended on the principle, that every person wilfully engaging, in 
cool blood, in a breach of the peace, by assaulting another instead 
of endeavouring to assuage the dispute, is bound first to satisfy 
himself of the justice of the cause he espouses at his peril.(2) 
And, upon this principle, if a stranger seeing two persons engaged, 
one of them a bailiff, attacking the other with a sword, and the 
other resisting an arrest by such bailiff, interfere between them 
Without knowing the bailiff, for the express purpose of defending 
the party attacked against the bailiff he must. abide the conse
quences at his peril ; but if he interfere, not for the purpose of 
aiding one party against the other, but with intent only to pre
serve the peace, and prevent mischief, and in so doing happen to 
kill the bailiff, the case would possibly fall under a different con
sideration, (a)

In all cases, whether criminal or civil, where doors may be 
broken open in order to make an arrest, there must be a previous 
notification of the business, and a demand to enter on the one 
hand, and a refusal on the other, before the parties proceed to that 
extremity, (b) In a case where an outer door had been broken 
open by two constables and a gamekeeper, to execute a warrant 
granted by 22 and 23 Car. 2. c. 25. s. 2. to search for, and seize 
any guns, &c. for destroying game : and it appeared, that the 
door was broken open without the party having been previously 
requested to open it ; the court held, that, in a case of misde
meanor, a previous demand of admittance was clearly neces
sary, before an outer door was broken open. Abbott, C. J. said, 
“ it is not at present necessary to decide how far in the case of a 
“ person charged with felony it would be necessary to make a pre- 
<c vious demand of admittance, before you could justify breaking 
“ open the outer door of the house j because I am clearly of opi-

(•r) 1 Hawk. P. C. c. 31. s. 57. Keb. 
87 ■ 4 Co. 40 b. 1 East. P. C. c. 5. s. 
82. p. 316.

(y) 1 East. P. C. c. 5. s. 82. p. 316.
(%) 1 Hawk. P. C. c. 31. s. 59. 1

East. P. C. c. 5. s. 82. p. 316, 317, 
yhere the grounds upon which the law 
ln each of these cases may be sup
ported, and considered as reeoncile- 
able, are more fully stated.

(«) See the case of Sir C. Slandlic 
ai'd Andrews, Sid. 159, where Andrews,

under similar circumstances,washolden
not to be guilty of murder. This case 
is differently reported by Kelyng ; and 
Keble, reporting the same case very 
shortly, says,—it was adjudged, that 
if any casually assist against the law, 
and kill the bailiff, it is murder, espe
cially if he knew the cause. 1 Keb. 
584. -, and see 1 East. P. C. c. 5. s. 83. 
p. 318.

(ft) Post. 320. 2 Hawk. P. C. c 14. 
s. 1. 1 East. P. C> c. 5. s. 87. p. 324..

Notice 
doors a 
broken
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“ nion, that, in the case of a misdemeanor, such previous demand 
“ is requisite.” Bayley, J. said, generally, “ even in the execu- 
“ tion of criminal process, you must demand admittance, before 
“ you can justify breaking open the outer door. That point 
“ was mentioned in the judgment of the Court in Burdett v. 
“ Abbott.”(/>) The question as to what should be considered 
as due notice was much considered in a case where two officers 
went to the workshop of a person, against whom they had an es
cape warrant ; and, finding the shop door shut, called out to the 
person, and informed him that they had an escape warrant against 
him, and required him to surrender, otherwise they said they 
would break open the door ; and, upon the person’s refusing to 
surrender, they broke open the door, and one of their assistants 
was immediately killed. Nine of the Judges were of opinion, that 
no precise form of words was required in a case of this kind ; and 
that it is sufficient if the party has notice that the officer comes 
not as a mere trespasser, but claiming to act under a proper au
thority. The Judges who differed, thought that the officers ought 
to have declared, in an explicit manner, what sort of warrant they 
had ; and that an escape does not, ex vi termini, nor in the notion 
of law, imply any degree of force, or breach of the peace ; and, 
consequently, that the prisoner had not due notice that they came 
under the authority of a warrant grounded on a breach of the 
peace ; and that, for want of this due notice, the officers were not 
to be considered as acting in discharge of their duty, but as mere 
trespassers, (c)

Notice by pri- In the case of a private or special bailiff, either it must appear
vate bailiff. that the party knew that he was such officer, as where the party 

said, “ Stand off, I know you well enough ; come at your peril 
or, that there was some such notification thereof that the party 
might have known it, as by saying, “ I arrest you.” These words, 
or words to the like effect, give sufficient notice ; and if the per
son using them be a bailiff, and have a warrant, the killing of such 
officer will be murder, (d) A private bailiff ought also to shew 
the warrant upon which he acts, if it is demanded : (e) and with 
respect to the writ or process against the party, both the public 
and private bailiff, in case the party submit to the arrest and make 
the demand, are bound to shew at whose suit, and for what cause 
the arrest is made, out of what court the process issues, and when 
and where returnable. ( /') In no case, however, is he required to 
part with the warrant out of his own possession : for that is his 
justification, (g)

As to the re- It may be observed generally, that where an officer, in executing
gularity of the his office, proceeds irregularly, and exceeds the limits of his au-
proceedmg. thority, the law gives him no protection in that excess : and if he

(6) Launock v. Brown, 2 B. & A. 
592.

(c) Rex v. Curtis, Post. 136, 137.
(d) 1 Hale 461. Rex v. Mackally, 

9 Co. 69 I).
(e) 1 Hale 583. That is, the warrant 

by which he is constituted bailiff ; 
which a bailiff or officer, jurutus et 
cognitus, need not shew upon the ar

rest, 1 Hale 458. And see 1 Hale 459, 
where it is said that a justice of peace 
may issue his warrant to a private 
person ; but then such person must 
shew bis warrant, or signify the con
tents of it.

(/) 1 Hale 458, note (g). 5 Co. 54
a. 9 Co. 69 a.

(g) 1 East. P. C. c. 5. s. 83. p. 319.
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be killed, the offence will amount to no more than manslaughter 
in the person whose liberty is so invaded.(A) He should be care
ful, therefore, to execute process only within the jurisdiction of 
the court from whence it issues ; as, if it be executed out of such 
jurisdiction, the killing the officer attempting to enforce the exe
cution of it will be only manslaughter, (i) But, if the process be 
executed within the jurisdiction of the court or magistrate from 
whence it is issued, it will be sufficient, though it be executed out 
of the vili of the constable, provided it be directed to a particular 
constable by name, or even by his name of office. (A) And the 
officer must also be careful not to make an arrest on a Sunday, 
except in cases of treason, felony, or breach of the peace ; as, in 
all other cases, an arrest on that day will be the same as if done 
without any authority. (/) But process may be executed in the 
night time, as well as by day. (m) _ ,

The right of officers to break open windows or doors, in order Right of offi- 
to make an arrest, has been a subject of some litigation : but “^srtt°;n^e0aws 
many of the points have been settled, and require to be shortly cr doors to 
noticed. And the general rule must be kept in mind, that in make an arrest, 
every case, whether criminal or civil, in which doors may be 
broken open in order to make an arrest, there must be a previous 
notification of the business, and a demand to enter on the one 
hand, and a refusal on the other, before the parties proceed to that 
extremity, (n)

Where a felony has been committed, or a dangerous wound 
given, the party’s house is no sanctuary for him ; and the doors 
may be forced, after the notification, demand, and refusal which 
have been mentioned, (o) So, where a minister of justice comes 
armed with process, founded on a breach of the peace, doors may 
be broken, (p) And it is also settled, upon unquestionable au
thorities, that where an injury to the public has been committed, 
in the shape of an insult to any of the courts of justice, on which 
process of contempt is issued, the officer charged with the execu
tion of such process may break open doors, if necessary, in order 
to execute it. (7) And the officer may act in the same manner 
Upon a capias utlagatum, or capias pro fine, (r) or upon an habere 
facias possessionem, (s) The same force may be used where a for-

(/») Rost. 312.
(z) 1 Hale 458, 459. 1 East. P. C.

c. 5. s. 80. p. 314.
(7c) 1 Hale 459. 2 Hawk. P. C. c. 

13. s. 27, 30. 1 East. P. C. c. 5. s. 80. 
p. 314. And see 5 G.4. c. 18. Ante, 510.

(7) 29 Car. 2. c. 7. 1 East. P. C. c.
5. S. 88. p. 324, 325. The statute 
makes void all process, warrants, &c. 
served and executed on a Sunday, ex
cept in the cases mentioned in the text.

(m) 9 Co. 60 a. 1 Hale 457. 1
Hawk. P. C. c. 31. s. 62.

(n) Post. 320. 2 Hawk. P. C. c. 14. 
s. 1. Ante, 517.

(o) Post. 320. 1 Hale 459. And
see 2 Hawk. P. C. c. 14. s. 7. where 
it is said that doors may be broken

open, where one known to have com
mitted a treason or felony, or to have 
given another a dangerous wound, 
is pursued, either with or without a 
warrant, by a constable or private 
person.

(p) Post. 320. 1 Hale 459. 2 ITawk. 
P. C. c. 14. s. 3. Curtis’s case, Post. 
135.

(q) Burdett v. Abbott, 14 East. 157. 
where the process of contempt pro
ceeded upon the order of the House 
of Commons ; and see Semaynes’ case, 
Cro. Eliz. 909. ; and Brigg’s case, l 
Hoi. Hep. 336.

(r) 1 Hale 459. 2 Hawk. P. C. e. 
14. s. 4.

(s) 1 Hale 458. 5 Co 95 b.
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In civil cases 
a man’s house 
is his castle.

cible entry or detainer is found by inquisition before justices of 
peace, or appears upon their view ; (t) and also where the proceed
ing is upon a warrant of a justice of peace, for levying a penalty 
on a conviction grounded on any statute, which gives the whole or 
any part of such penalty to the king, (u) But in this latter case 
the officer executing the warrant must, if required, shew the same 
to the person whose goods and chattels are distrained, and suffer a 
copy of it to be taken.(w)

But though a felony has been actually committed ; yet a bare 
suspicion of guilt against the party will not authorize a proceeding 
to this extremity, unless the officer comes armed with a warrant 
from a magistrate, grounded on such suspicion. (#) For where a 
person lies under a probable suspicion only, and is not indicted, (y) 
it is said to be the better opinion, that the breaking open doors 
without a warrant, in order to apprehend him, cannot be justi
fied : (s) or must at least be considered as done at the peril of 
proving that the party, so apprehended on suspicion, is guilty, (a) 
But a different doctrine appears to have formerly prevailed upon 
this point ; by which it was held that if there were a charge of 
felony laid before the constable, and reasonable ground of sus
picion, such constable might break open doors, though he had no- 
warrant. (b)

It is said, that if there be an affray in a house, the doors of 
which are shut, whereby there is likely to be manslaughter or 
bloodshed, and the constable demand entrance, and be refused by 
those within, who continue the affray, the constable may break 
open the doors to keep the peace, and prevent the danger : (c) and 
it is also said, that if there be disorderly drinking or noise in a 
house at an unseasonable time of night, especially in inns, taverns, 
or alehouses, the constable or his watch demanding entrance, and 
being refused, may break open the doors to see and suppress the 
disorder, (cl) And further, that where an affray is made in a house 
in the view or hearing of a constable, or where those who have 
made an affray in his presence fly to a house, and are immediately 
pursued by him, and he is not suffered to enter in order to sup
press the affray in the first case, or to apprehend the affrayers in 
either case, he may justify breaking open the doors, (e)

But this mode of proceeding, by breaking the doors of the party, 
is founded upon the necessity of the measure for the public weal, 
and is not permitted to the particular interest of an individual. In 
civil suits, therefore, the principle that a man’s house is his castle, 
for safety and repose to himself and his family, is admitted ; and, 
accordingly, in such cases, an officer cannot justify the breaking 
open an outward door or window to execute the process. (/) If 
he do so, he will be a trespasser ; and if the occupier of the house

(<) 2 Hawk. P. C. c. 14. s. 6. Anle, 
283.

(it) 2 Hawk. P. C. c. 14. s. 5.
(w) 27 Geo. 2. c. 20. 
lx) Post. 321.
(y) Jute, 503.
(%) 2 Hawk. P. C. c. 14. s. 7.
(a) 1 East. P. C. c. 5. s. 87. p. 322. 
(Zi) 1 Hale 583. 2 Hale 92. 13 Ed.

4. 9 a.
(c) 2 Hale 95.
(d) 2 Hale 95.; and itisadded, “ This 

“ is constantly used in London and 
“ Middlesex.” But see ante, 272, 273.

(e) 2 Hawk. P. C. c. 14. s. 8.
(/) Cook’s case, Cro. Car. 537. 

Post. 319.

x
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resist him, and in the struggle kill him, the offence will be only 
manslaughter ; (g) or if the occupier of the house do not know 
him to he an officer, and have reasonable ground of suspicion that 
the house is broken with a felonious intent, the killing such officer 
Will be no felony. (/;)

It has been considered, however, that this rule of every man’s 
house being his castle has been carried as far as the true principles 
of political justice will warrant, and that it will not admit of any 
extension, (i) It should be observed, therefore, that it will apply 
only to the breach of outward doors or windows ; to a breach of 
the house for the purpose of arresting the occupier or any of his 
family ; and to arrests in the first instance.

Outward doors or windows are such as are intended for the 
security of the house, against persons from without endeavouring 
to break in. (k) These are protected by the privilege which has 
been before mentioned : but if the officer find the outward door 
open, or it be opened to him from within, he may then break open 
any inward door, if he find that necessary in order to execute his 
process. (/) Thus, it has been holden that an officer, having en
tered peaceably at the outer door of a house, was justified in 
breaking open the door of a lodger, who occupied the first and 
second floors, in order to arrest such lodger, [m) And in a late 
case it was decided, that a sheriff’s officer in execution of mesne pro ■ 
cess, who had first gained peaceable entrance at the outer door of 
the house of A., might break open the windows of the room of B., 
a person residing in such house ; B. having refused to open the door 
of the room, after being informed by the officer that he had a war
rant against him. (a) But it seems that if the party, against whom 
the process is issued, he not within the house at the time, the officer 
can only justify breaking open inner doors in order to search for 
him, after having first demanded admittance, (n) Though in case 
the person, or the goods of the defendant, are contained in the 
house which the officer has entered, he may break open any door 
Within the house without any further demand, (o) If, however, 
the house is the house of a stranger, and not of the defendant, the 
officer must be careful to ascertain that the person or the goods 
(according to the nature of the process) of the defendant are within, 
before he breaks open any inner door ; as if they are not, he will 
not be justified, (p)

In a case where an outward door was in part open (being di
vided into two parts, the lower hatch of which was closed, and the 
Upper part open) and the officer put his arm over the hatch, to 
open the part which was closed, upon which a struggle ensued 
between him and a friend of the prisoner, and, the officer pre-

fg) Cook’s case, Cro. Car. 537. 
Post.319.

(h) 1 Hale 458. 1 East. P. C. c. 5. 
S- 87. p. 321, 322.

(i) Post. 319, 320.
(>c) Post. 320.
(!) I Hale 458. 1 East. P. C. c. 5.

s- 87. p. 323.
(m) Lee v. Ganscl, Cowp. 1.

(a) Lloyd v. Sandilands, 2 Moore 
207.

(n) Ratcliffe v. Burton, 3 Bos. and 
Pull. 223.

(o) Per Gibbs, J. in Hutchinson v. 
Birch and another, 4 Taunt. 619.

(p) Cooke v. Birt, 5 Taunt. 765. 
Johnson v. Leigh, 6 Taunt. 240. Post, 
522.

The privilege 
of every man's 
house being 
his castle, ap
plies only to 
the breach of 
outward doors.
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vailing, the prisoner shot at and killed him ; it was held to be 
murder, (q)

This personal privilege of an individual, in respect to his outer 
door or window, is confined also to cases where the breach of the 
house is made in order to arrest the occupier or any of his family, 
who have their domicile, their ordinary residence, there : for if a 
stranger, whose ordinary residence is elsewhere, upon a pursuit, 
take refuge in the house of another, this is not the castle of such 
stranger, nor can he claim in it the benefit of sanctuary, (r) But 
it should be observed, that in all cases where the doors of strangers 
are broken open, upon the supposition of the person sought being 
there, it must be at the peril of finding him there ; unless, as it 
seems, where the parties act under the sanction of a magistrate’s 
warrant, (s) And an officer cannot even enter the house of a 
stranger, though the door be open, for the purpose of taking the 
goods of a defendant, but at his peril as to the goods being found 
there or not ; and if they be not found there, he is a trespasser.(t) 
And it has been decided that a sheriff cannot justify breaking the 
inner doors of the house of a stranger, upon suspicion that a de
fendant is there, in order to search for such defendant, and arrest 
him on mesne process. (?<)

And the privilege is also confined to arrests in the first instance. 
For if a man, being legally arrested, («;) escape from the officer, 
and take shelter, though in his own house, the officer may, upon 
fresh suit, break open doors in order to retake him, having first 
given due notice of his business, and demanded admission, and 
been refused, (x) If it be not, however, upon fresh pursuit, it 
seems that the officer should have a warrant from a magistrate : 
and it should be observed, that the officer will not he authorized to 
break open doors in order to retake a prisoner in any case where 
the first arrest has been illegal, (y) Therefore, where an officer 
had made an illegal arrest on civil process, and was obliged to 
retire by the party’s snapping a pistol at him several times, and 
afterwards returned again with assistants, who attempted to force 
the door, when the party within shot one of the assistants ; it was 
ruled to be only manslaughter, (z)

In all cases where the officer or his assistants, having entered a 
house in the execution of their duty, are locked in, they may justify 
breaking open the doors to regain their liberty, (a)

It has been deemed a question worthy of great consideration

(q) Baker’s case, 1 leach 112. 1
East. P. C. c. 5. s. 87. p. 323. It should 
be observed, that in this case there was 
proof of a previous resolution in the 
prisoner to resist the officer, whom he 
afterwards killed in attempting to at
tach his goods in his dwelling-house, 
in order to compel an appearance in 
the county court. The point reserved 
related to the legality of the attach
ment. Ante, 511.

(r) Post. 320. 5 Co. 93.
(s) 2 Hale 103. Post. 321. 1 East.

P. C. c. 5. s. 87. p. 324.
(1) Cooke v. Birt; 5 Taunt. 765.

(u) Johnson v. Leigh, 6 Taunt. 246. 
Ante, 521.

(w) Laying hold of the prisoner, and 
pronouncing the words of arrest, is an 
actual arrest. Post. 320. But bare 
words will not make an arrest: the 
officer must actually touch the pri
soner. Genner v. Sparkes, 1 Salk. 79.

(.r) Post. 320. Genner v. Sparkes, 
1 Salk. 79. 1 Hale 459. 2 Hawk. P.
C. c. 14. s. 9.

(y) 1 East. P. C. c. 5. s. 87. p. 324. 
(%) Stevenson’s case, 10 St. Tr. 462. 
(a) 2 Hawk. P. C. c. 14. s. II. & 

East. P. C. C. 5. s. 37., p. 324.
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how far third persons, especially mere strangers, interposing in be
half of a party illegally arrested, are entitled to insist upon the 
illegality of the arrest, in their defence, as extenuating their guilt 
in killing the officer.

The point was raised in the following case :—One Bray, who 
Was a constable of St. Margaret’s parish in Westminster, came 
into the parish of St. Paul, Covent Garden, where he was no con
stable, and consequently had no authority ; (b) and there took up 
one Ann Dekins, under suspicion of being a disorderly person, but 
Who had not misbehaved herself, and against whom Bray had no 
Warrant. The prisoners came up ; and, though they were all 
strangers to the woman, drew their swords, and assaulted Bray, 
for the purpose of rescuing the woman from his custody ; upon 
which he shewed them his constable’s staff, declared that he was 
about the queen’s business, and intended them no harm. The 
prisoners then put up their swords; and Bray carried the woman 
to the round house in Covent Garden. A short time afterwards, 
the woman being still in the round house, the prisoners drew their 
swords again, and assaulted Bray, on account of her imprisonment, 
and to get her discharged. Bray called some persons to his as
sistance, to keep the woman in custody, and to defend himself 
from the violence of the prisoners : upon which a person named 
Dent came to his assistance ; and before any stroke received, one 
of the prisoners gave Dent, while assisting the constable, a mortal 
Wound. This case was elaborately argued ; and the Judges were 
divided in opinion ; seven of them holding, that the offence was 
manslaughter only, and five that it was murder, (c) The seven 
Judges who held that it was manslaughter thought that it was a 
sudden action, without any precedent malice or apparent design of 
doing hurt, but only to prevent the imprisonment of the woman, 
and to rescue her who was unlawfully restrained of her liberty ; 
and that it could not be murder, if the woman was unlawfully im
prisoned : (d) and they also thought that the prisoners, in this 
case, had sufficient provocation ; on the ground that if one be im
prisoned upon an unlawful authority, it is a sufficient provocation 
to all people, out of compassion, and much more where it is done 
Under a colour of justice ; and that, where the liberty of the sub
ject is invaded, it is a provocation to all the subjects of England. 
But the five Judges who differed thought that, the woman being a 
stranger to the prisoners, it could not be a provocation to them ; 
otherwise if she had been a friend or servant ; and that it would 
be dangerous to allow such a power of interference to the mob.

The case of Hugget, and also that of Sir Henry Ferrers, appear 
to have been relied upon in support of the argument of the seven 
Judges, who in the preceding case held the offence to be man
slaughter. Hugget’s case, in the fuller report of it, (e) appears to 
bave been thus :—Berry and two others pressed a man without

(*) One Judge only thought that Bray 
acted with authority, as he shewed his 
staff, and that, with respect to the pri
soners, he was to he considered as con
stable de facto.

(c) Rex v. Tooley and others, 2

Lord Rayra. 1296.
(rf) For this Young’s case, 4 Co. 40. 

was cited ; and Mackally’s case, 9 Co. 
65.

(e) Hugget’s case, Kel. 59.

523
sons, where 
the arrest is 
illegal.

Tooley’s case.

Hugget’s case.
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any warrant for so doing j to which the man quietly submitted, and 
went along with them. The prisoner with three others, seeing 
them, instantly pursued them, and required to see their warrant ; 
on which Berry shewed them a paper, which the prisoner and his 
associates said was no warrant, and immediately drew their swords 
to rescue the impressed man, and thrust at Berry : whereupon Berry 
and his two companions drew their swords, and a fight ensued, in 
which Hugget killed Berry. , But this case is stated very differently 
by Lord Hale, as having been under the following circumstances :—■ 
A press-master seized B. for a soldier ; and, with the assistance of 
C., laid hold of him. D. finding fault with the rudeness of C., 
there grew a quarrel between them, and D. killed C. : and by the 
advice of all the Judges, except very few, it was ruled that this 
was but manslaughter. (/) The case of Sir Henry Ferrers was 
only this :—That Sir Henry Ferrers being arrested for debt, upon 
an illegal warrant, his servant, in seeking to rescue him, as was 
pretended, killed the officer : but, upon the evidence, it appeared 
clearly, that Sir Henry Ferrers, upon the arrest, obeyed, and was 
put into a house before the fighting between the officer and his 
servant ; wherefore he was found not guilty of the murder and 
manslaughter, (g)

But Mr. Justice Foster is of opinion, that these cases of Hugget 
and Sir Henry Ferrers’s servant did not warrant the doctrine laid 
down by the seven Judges in the case of Tooley : and this great 
master of the crown law (fi) has animadverted upon that doctrine 
with much force, viewing it as having carried the law in favour of 
private persons officiously interposing in cases of illegal arrest fur
ther than sound reason, founded in the principles of true policy, 
will warrant. (?) After observing that, in Hugget’s case, swords 
were drawn, a mutual combat ensued, the blood was heated before 
the mortal wound was given, and a rescue seemed to he practicable 
at the time the affray began ; (k) whereas, though in Tooley’s 
case, the prisoners had, at the first meeting, drawn their swords 
against the constable unarmed, they had put them up again, ap
pearing to be pacified, and cool reflection seeming to have taken 
place ; and it was at the second meeting that the deceased received 
his death wound, before a blow was given or offered by him or any 
of his party ; and also in that case there was no possibility of 
rescue, the woman having been secured in the round house ; he 
says, that the second assault on the constable seems rather to have 
been grounded upon resentment, or a principle of revenge, for 
what had before passed, than upon any hope or endeavour to assist 
the woman. He then proceeds, “ Now what was the case of 
“ Tooley and his accomplices, stript of a pomp of words, and the 
“ colourings of artificial reasoning ? They saw a woman, for 
“ aught appears, a perfect stranger to them, led to the round 
“ house under a charge of a criminal nature. This, upon evidence 
“ at the Old Bailey, a month or two afterwards, comes out to be

{f) 1 Hale 465.
(g) Sir Henry Ferrers’s case, Cro. 

Car. 371.
(ft) So called by Mr. J. Blackstone, 

4 Com. 2.

(z) Fost. 312, et seq.
(ft) In Hugget’s case the Judges, who 

held it to be manslaughter, put the 
point upon an endeavour to rescue*
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“ an illegal arrest and imprisonment, a violation of Magna Charta; 
<r and these ruffians are presumed to have been seized, all on a 
“ sudden, with a strong tit of zeal for Magna Charta (l) and the 
11 laws ; and in this frenzy to have drawn upon the constable, and 
cc stabbed his assistant. It is extremely difficult to conceive that 
“ the violation of Magna Charta, a fact of which they were totally 
“ ignorant at that time, could be the provocation which led them 
“ into this outrage. But, admitting for argument sake that it was, 
“ we all know that words of reproach, how grating and offensive 
“ soever, are in the eye of the law no provocation in the case of 
“ voluntary homicide : and yet every man who hath considered 
“ the human frame, or but attended to the workings of his own 
“ heart, knows that affronts of that kind pierce deeper, and stimu- 
“ late the veins more effectually, than a slight injury done to a 
“ third person, though under colour of justice, possibly can. The 
“ indignation that kindles in the breast in one case is instinct, it 
“ is human infirmity ; in the other it may possibly be called a 
“ concern for the common rights of the subject : but this concern, 
“ when well founded, is rather founded in reason and cool reflec- 
“ tion, than in human infirmity ; and it is to human infirmity alone 
“ that the law indulges in the case of a sudden provocation.” He 
then proceeds further : “ But if a passion for the common rights 
“ of the subject, in the case of individuals, must, against all expe- 
“ rien ce, be presumed to inflame beyond a personal affront, let us 
“ suppose the case of an upright and deserving man, universally 
“ beloved and esteemed, standing at the place of execution, under 
<: a sentence of death manifestly unjust. This is a case that may 
“ well rouse the indignation, and excite the compassion, of the 
ec wisest and best men : but wise and good men know that it is 
“ the duty of private subjects to leave the innocent man to his lot, 
“ how hard soever it may be, without attempting a rescue ; for 
“ otherwise all government would be unhinged. And yet, what 
<c proportion doth the case of a false imprisonment, for a short 
cc time, and for which the injured party may have an adequate 
“ remedy, bear to that I have now put.”(raj

In a more recent case, the prisoner, who cohabited with a person 
named Farinello, killed an assistant of a constable, who came to 
apprehend Farmello, as an idle disorderly person, under the sta
tute 19 Geo. 2, c. 10. Farmello, though he was not an object of 
the act, did not himself make any resistance to the arrest : but the 
Prisoner, immediately upon the constable and his assistant requir
ing Farmello to go along with them, without making use of any 
argument to induce them to desist, or saying one word to prevent 
the intended arrest, stabbed the assistant. And Hotham, B., 
'with whom Gould, J. and Ashhurst, J. concurred, held the offence 
to be murder. A special verdict, however, was found ; (n) and the

, (9 Holt, 0. J., in delivering the 
Judgment in Tooley’scase, said, “Sure 
4l a uian ought to be concerned for 
J Magna Charta and the laws ; and if 
‘any one against the law imprison a 
uian, he is an offender against Magna 

‘ Charta.”

(m) Fost. 315, 316, 317.
(») The court advised the jury to 

find a special verdict, on the ground 
of the difference of opinion which had 
been entertained in Too ley’s case, and 
the case of Huggct, ante, 523, 524.

Adey’s
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case was argued in the Exchequer chamber, before ten of the 
Judges : but no opinion was ever publicly delivered, (o)

SECT. V.

Cases where the Killing takes place in the Prosecution of some 
other Criminal, Unlawful, or TPniton Act.

Heedless and
incautious
acts.

Blow aimed 
at one person 
kills another.

Acts generally 
incautious.

It has been shewn, that where from an action, unlawful in itself, 
done deliberately, and with mischievous intention, death ensues, 
though against or beside the original intention of the party, it will 
be murder : ( p) and it may be here observed, that if such delibera
tion and mischievous intention does not appear, (which is matter 
of fact, and to be collected from circumstances,) and the act was 
done heedlessly and incautiously, it will be manslaughter, (q) 

Where an injury, intended against one person, mortally affects 
another, as where a blow aimed at one person lights upon another 
and kills him, the inquiry will be whether, if the blow had killed 
the person against whom it was aimed, the offence would have 
been murder or manslaughter. For if a blow, intended against A., 
and lighting on B,, arose from a sudden transport of passion, 
which, in case A. had died by it, would have reduced the offence 
to manslaughter, the fact will admit of the same alleviation, if it 
shall have caused the death of B. (r)

There are many acts so heedless and incautious as necessarily 
to be deemed unlawful and wanton, though there may not be any 
express intent to do mischief : and the party committing them, and 
causing death by such conduct, will be guilty of manslaughter. 
As if a person, breaking an unruly horse, ride him amongst a crowd 
of people, and death ensue from the viciousness of the animal, and 
it appear clearly to have been done heedlessly and incautiously 
only, and not with an intent to do mischief, the crime will be 
manslaughter, (s) But it is said, that in such a case it would be 
murder, if the rider had intended to divert himself with the fright 
of the crowd, (t) And if a man, knowing that people are passing 
along the streets, throw a stone or shoot an arrow over a house or 
wall, and a person be thereby killed, this will be manslaughter,

(o) Adey’s case, 1 Leach 206. And 
see id. p. 212. where it is said, that the 
prisoner laid eighteen months in gaol, 
and was then discharged :—hut the fol
lowing note is added, “ It is said, that 
“ the Judges held it to be manslaughter 
“ only, but no opinion was ever pub- 
“ licly given ; and quære whether the 
“ prisoner did not escape pending the 
“ opinion of the Judges, when the gaol 
“ was burnt down in 1780, and was 
“ never retaken.” And see also 1 East.

P. C. c. 5. s. 89. page 329, note (a), 
where it is said, “ Upon inquiry, how- 
“ ever, it appears that, pending the 
“ consideration of the case by the 
“Judges, she escaped during the riots 
“ in 1780, and was never retaken.”

(p) Ante, 452, et seq.
(q) Post. 261.
(r) Post. 262.
(s) 1 East. P. C. c. 5. s. 18. p. 231.
(t) 1 Hawk. P. C. c. 31. s. 68.
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though there were no intent to do hurt to any one ; because the 
act itself was unlawful, (u) So where a gentleman came to town 
in a chaise, and, before he got out of it, fired his pistols in the 
street, which, by accident, killed a woman, it was ruled man
slaughter : for the act was likely to breed danger, and manifestly 
improper, (w)

it lias been shewn that where death ensues from an act done in Death from 
the prosecution of a felonious intention, it will be murder : (s) but actsoftres- 
a distinction is taken in the case of an act done with the intent pass' 
only of committing a bare trespass ; as if death ensues from such 
act, the offence will be only manslaughter, (y) Thus, though if 
A. shoot at the poultry of B., intending to steal them, and by ac
cident kill a man, it will be murder ; yet, if he shoot at them wan
tonly, and without any such felonious intention, and accidentally 
kill a man, the offence will be only manslaughter, (z) And any one 
who voluntarily, knowingly, and unlawfully, intends hurt to the 
person of another, though he intend not death, yet, if death ensue, 
is guilty of murder or manslaughter, according to the circum
stances of the nature of the instrument used, and the manner of 
Using it, as calculated to produce great bodily harm or not. (a)
And if a man be doing an unlawful act, though not intending bo
dily harm to any one, as if he be throwing a stone at another’s 
horse, and hit a person and kill him, it is manslaughter, (b) But 
it seems that in cases of this kind the guilt would rather depend 
upon one or other of these circumstances, either that the act might 
probably breed danger, or that it was done with a mischievous 
intent, (c)

Where sports are unlawful in themselves, or productive of dan- Death hap- 
ger, riot, or disorder, so as to endanger the peace, and death ensue Penj.nS at un~ 
in the pursuit of them, the party killing is guilty of man- aw u sports' 
slaughter, (d) Such manly sports and exercises as tend to give 
strength, activity, and skill in the use of arms, and are entered 
into as private recreations amongst friends, are not, however, 
deemed unlawful sports : (e) but prize-fighting, public boxing 
matches, or any other sports of a similar kind, which are exhibited 
for lucre, and tend to encourage idleness by drawing together a 
number of disorderly people, have met with a different considera
tion. (/) For in these last-mentioned cases the intention of the 
parties is not innocent in itself, each being careless of what hurt 
may be given provided the promised reward or applause be ob
tained : and meetings of this kind have also a strong tendency in 
their nature to a breach of the peace, (g) Therefore, where the 
prisoner had killed his opponent in a boxing match, it was holden 
that he was guilty of manslaughter j though he had been chal
lenged to fight by his adversary for a public trial of skill in boxing,

(«) 1 Hale 475. 1 Hawk. P. C. c.
29. & 9.

(4 Burton’s case, 1 Str. 481.
(4 Ante, 453.
ty) Post. 258. Though Lord Coke 

®eems to think otherwise, 3 Inst. 56.
<4 Post. 258, 259. 1 Hale 475.

Q (a) 1 East. P. C. c. 5. s. 32. p. 256, 
957. 1 Hak 39.

(b) 1 Hale 39.
(c) 1 East. P. C. c. 5. s. 32. p. 257.
(rl) Post. 259, 260. 1 East. P. C. c.

5. s. 41. p. 268.
(e) Post, Chap, on Excusable Homi

cide.
(/) Post. 260.
is) 1 East. P. C. c. 5. s. 42. p. 270.
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Where several 
join to do an 
unlawful act.

and was also urged to engage by taunts ; and the occasion was 
sudden. (A)

The custom of cock-throwing at Shrovetide has been con
sidered as an idle, dangerous, and unlawful sport ; and accordingly? 
where a person throwing at a cock missed his aim, and killed a 
child who was looking on, Mr. J. Foster ruled it to be manslaugh
ter ; and, speaking of the custom, he says, “ it is a barbarous un- 
“ manly custom, frequently productive of great disorders, dan- 
“ gérons to the by-standers, and ought to be discouraged.” (z) So 
throwing stones at another wantonly in play, being a dangerous 
sport without the least appearance of any good intent, or doing 
any other such idle action as cannot but endanger the bodily hurt 
of some one or other, and by such means killing a person, will be 
manslaughter. (A)

Though the sports be not in their nature unlawful ; yet, if the 
weapons used be of an improper and deadly nature, the party 
killing will be guilty of manslaughter : as was the case of Sir John 
Chichester, who unfortunately killed his man-servant as he was 
playing with him. Sir John Chichester made a pass at the servant 
with a sword in the scabbard, and the servant parried it with a 
bed-staff, but in so doing struck off the chape of the scabbard, 
whereby the end of the sword came out of the scabbard ; and the 
thrust not being effectually broken, the servant was killed by the 
point of the sword. (Z) This was adjudged manslaughter : and Mr- 
J. Foster thinks, in conformity with Lord Hale, that it was rightly 
so adjudged ; on the ground that there was evidently a want o* 
common caution in making use of a deadly weapon in so violent 
an exercise, where it was highly probable that the chape might be 
beaten off, which would necessarily expose the servant to great 
bodily liar in. (m)

Shooting at deer in another’s park, without leave, is an unlaw
ful act, though done in sport, and without any felonious intent ? 
and therefore if a bystander be killed by the shot, such killing win 
be manslaughter, (n)

It has been shewn, that where a body of persons, resolving gene
rally to resist all opposers in the commission of any breach of the 
peace, and to execute it in such a manner as naturally tends to 
raise tumults and affrays, happen to kill any one in the prosecu
tion of this unlawful purpose, they will be guilty of murder. {°> 
Yet, in one case, where divers rioters, having forcibly gain6 
possession of a house, afterwards killed a partisan of the persoi 
whom they had ejected, as he, in company with a number of others?

“ bard, by consent, seems not to 
“ an unlawful act; for it is not a **,^ 
" gerous weapon likely to oceaSIut 
“ death, nor did it so in this case, ^ 
“ by an unforeseen accident; a c 
“ therein differs from the case

where*

case, O. B. 1789, cor. 
1 East. P. C. c. 5. s. 42.

(h) Ward’s 
Ashhurst, J. 
p. 270.

li) Post. 261.
(/c) 1 Hawk. P. C. c. 29. s. 5.
(Z) Sir John Chichester’s case, 1 Hale 

.472, 473. Alleyn 12. Keil. 108.
(m) 1 Hale 47 3. Post. 260. 1 East. 

P. C. c. 5. s. 41. p. 269. But see in 
Hale 473, the following note :—“ This 
“ seems a very hard case : and indeed 
“ the foundation of it fails ; for the 
“ pushing with a sword in the scab-

‘ justing, or prize-fighting, — , aS 
1 such weapons are made use oi ,
‘ are fitted and likely to give *****
' wounds.”

(«) 1 Hale 475.
(o) Ante, 453, 454.
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Was endeavouring in the night forcibly to regain the possession, 
and to fire the house, they were adjudged guilty only of man
slaughter, (p) It is said, that perhaps it was so adjudged for this 
teason, that the person slain was so much in fault himself, (q)

SECT.VI.

Cases where the Killing takes place in consequence of some Lawful 
Act being criminali// or improperly performed, or of some Act 
yier/brnW ndf/nW ZxHc/hWwf/wn/y

An act, not unlawful in itself, may be performed in a manner so 
cnmmal and improper, or by an authority so defective, as to make 
die party performing it, and in the prosecution of his purpose 
causing the death of another person, guilty of murder, (r) And as 
tae circumstances of the case may vary, the party so killing ano
ther may be guilty only of the extenuated offence of manslaughter.
. hough officers of justice are authorised to execute their duties Officers ofjus- 
in a proper and legal manner, notwithstanding any resistance lice actin/ 
Which may be made to them ; (s) yet they should not come to ex- lmliroi'eriy.
Teunties upon every slight interruption, nor unless there be a 

i casonable necessity, iherefore, where a collector, having dis
trained ror a duty, laid hold of a maid servant who stood at the 
door to prevent the distress being carried away, and beat her 
bead and back several times against the door-post, of which she 
died ; although the court held her opposition to the officer to be a 
sufficient provocation to extenuate the homicide, yet they were 
clearly of opinion that he was guilty of manslaughter in so far 
exceeding the necessity of the case, (if)

1 here is a case reported in Strange, as a? case of manslaughter, Case of TVan- 
winch, if the circumstances of it were as stated in that report ter aud Rca- 
uoes not seem to have been entitled to so favourable a construe- 
tion. Mr. Lotterei, being arrested for a small debt, prevailed on 
one of the officers to go with him to his lodgings, while the other 
U as sent to fetch the attorney’s bill, in order, as Lotterei pre
ceded, to have the debt and costs paid. Words arose at the 
odgingg about civility money, which Latterei refused to give • 

und he went up stairs, pretending to fetch money for the payment 
the debt and costs, leaving the officer below. He soon returned 

bith a brace of loaded pistols in his bosom, which, at the impor- 
uiuty of his servant, he laid down on the table, saying, “He did 

’lot intend to hurt the officers, but he would not be ill used ” 
officer, who had been sent for the attorney’s bill, soon re 

Urned t0 his companion at the lodgings ; and, words’ of anger

cj'p\ W*3* v- Drayton Basset, Croni. (r) Arile, 457, et seau.
] J .Hÿe 4,40- (s) sinte, 449, 457.
(?) I Hawk. P. C. c. SI. s. 53. (!) QoR'c'a caàc, t Vcntr. S16.
'Ou. I. 2 M
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1v'j:

Officers of 
justice acting 
upon resist
ance.
Or upon the 
flight of the 
party arrested.

arising, Lutterai struck one of the officers on the face with a 
walking cane, and drew a little blood. Whereupon both of them 
fell upon him : one stabbed him in nine places, he all the while on 
the ground^begging for mercy, and unable to resist them; and 
one of them fired one of the pistols at him while on the ground, 
and gave him his death’s wound, (m) This is reported to have 
been holden manslaughter, by reason of the first assault with the 
cane : but Mr. Justice Foster thinks it a very extraordinary case, 
as thus reported ; and mentions the following additional circum
stances, which are stated in another report, (w) 1. Mr. Latterei
had a sword by his side, which, after the affray was over, was 
found drawn and broken. 2. When Mr. Lotterei laid the pistols 
on the table, he declared that he brought them down, because he 
would not be forced out of his lodgings. 3. He threatened the 
officers several times. 4. One of the officers appeared to have 
been wounded in the hand by a pistol shot (for both pistols were 
discharged in the affray,) and slightly wounded on the wrist by 
some sharp pointed weapon : and the other was slightly wounded 
in the hand by a like weapon. 5. The evidence touching Mr. 
Lutter el’s begging for mercy was not, that he was on the ground 
begging for mercy, but that on the ground he held up his hands, 
as if he was begging for mercy. Upon these facts the chief jus
tice directed the jury, that if they believed Mr. Lutterel endea
voured to rescue himself, which he seemed to think was the case, 
and which very probably was the case, it would be justifiable 
homicide in the officers. And as Mr. Lutterai gave the first blow, 
accompanied with menaces to the officers, and the circumstance of 
producing loaded pistols to prevent their taking him from his 
lodgings, which it would have been their duty to have done if the 
debt had not been paid, or bail given, he declared it would be no 
more than manslaughter.{x)

Though resistance be made to an officer of justice ; yet if the 
officer kill the party, after the resistance is over, and the neces
sity has ceased, the crime will at least be manslaughter, {y)

Where a felony has been committed, or a dangerous wound 
given, and the party flies from justice, he may be killed in the 
pursuit, if he cannot otherwise be overtaken. And the same rule 
holds, if a felon, after arrest, break away as he is carrying to 
gaol, and his pursuers cannot retake without killing him. But il 
he may be taken in any case without such severity, it is, at least, 
manslaughter in him who kills him ; and the jury ought to en
quire, whether it were done of necessity or not. (z) In making 
arrests in cases of misdemeanor and breach of the peace, (with 
the exception, however, of some cases of flagrant misdemeanors,) 
it is not lawful to kill the party accused if he fly from the arrest, 
though he cannot otherwise be overtaken, and though there he a 
warrant to apprehend him ; and, generally speaking, it will be 
murder : but, under circumstances, it may amount only to man-

(m) Rex v. Tranter and Reason, 
gira. 499. Ante, 436.

(w) 6 St. Tri. 195. 16 St. Tri. (by
Howell) 1.

(#) Fost. 293, 294.
(y) MS. Burnet 37. 1 East. P. C. c.

2

5. s. 63. p. 297. And if there were 
time for the blood to have cooled, it 
would, it is conceived, amount to 
murder, ante, 442.

(a) 1 East. P. C. c. 5. s. 67. p. 298.
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slaughter, if it appear that death was not intended. (a) In civil 
suits, if the party against whom the process has issued fly from 
the officer endeavouring to arrest him, and be killed by him in 
the pursuit, it has been said that it will be murder, (b) But it is 
rather to be considered as murder, or manslaughter, as circum
stances may vary the case ; for if the officer, in the heat of the 
pursuit, and merely in order to overtake the party, should trip up 
his heels, or give him a stroke with an ordinary cudgel, or other 
Weapon not likely to kill, and death should unhappily ensue, this 
wdll not amount to more than manslaughter, if, in some eases, 
even to that offence, (c)

In cases of pressing for the sea service, if the party fly, the Pressing for 
killing by the officer in the pursuit to overtake him will be man- ^ sea ser* 
slaughter at least, and in some cases murder, according to the V1CC" 
rules which govern the case of misdemeanors ; paying attention, 
nevertheless, to those usages which have prevailed in the sea ser
vice in this respect, so far as they are authorised by the courts 
Which have ordinary jurisdiction over such matters, and are not 
expressly repugnant to the laws of the land. An officer in the 
impress service put one of his seamen on board a boat belonging 
to one William Collyer, a fisherman, with intent to bring it 
under the stern of another vessel, in order to see if there were 
any fit objects of the impress service on board. The boat steered 
away in another direction ; and the officer pursued in another 
vessel for three hours, firing several shots at her with a musket 
loaded with ball for the purpose of hitting the hallyards and bring
ing the boat to, which was found to be the usual way ; and one 
of the shots unfortunately killed Collyer. The court said, it was 
impossible for it to be more than manslaughter, (d) It is pre
sumed, that this decision proceeded on the ground that the mus
ket was not levelled at the deceased, nor any bodily hurt intended 
to him. But inasmuch as such an act was calculated to breed 
anger, and not warranted by law, though no bodily hurt were 

intended, it. was holden to be manslaughter, and the defendant 
Was burned in the hand, (e) It may here be observed, however, 
that by the statute for the prevention of smuggling, it is en
acted, that in case any vessel or boat liable to seizure or examina
tion shall not bring to on being required to do so, or being chased 
oy any vessel in his Majesty’s navy, having the proper pendant 
on sign of his Majesty’s ships hoisted, or by any vessel employed 
tor the prevention of smuggling, under the authority of the com- 
iiiissioners therein mentioned, having a pendant or ensign hoisted 
m such description as is therein mentioned, it shall be lawful for 
he captain, master, or other person having the charge or command 

m such vessel in his Majesty’s navy, or employed as aforesaid, 
vnrst causing a gun to be fired as a signal) to fire at or into such 
yessffi or boat ; and such captain, master, or other person, acting 
'!! his aid or assistance, or by his directions, shall be indemnified and 

^charged from any indictment, penalty, or action, for so doing. (/)
(«) Post. 271. 1 East. P. C. c. 5. (e) 1 East. P. C. c. 5. s. 75. p. 308.

„ , (/) G Gem 4. c. 108. s. 14. which
g? Lord Hale, 1 Hale 481. contains also a proviso for admitting

(1 R°St' 27.... to bail persons prosecuted for firing,
W Rex ii. Phillips, Cowp. 830. wounding, killing, &c.

2 h 2
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Officer arrest- Where an officer makes an arrest out of his proper district, or 
“o hls without any warrant or authority, (g) and purposely kills the 
trict.Cr 15 party for not submitting to such illegal arrest, the crime will, 

generally speaking, be murder : that is, in all cases at least where 
an indifferent person acting in the like manner, without any such 
pretence, would be guilty to that extent. (A) In the case of pri
vate persons using their endeavours to bring felons to justice, 
caution must be used to ascertain that a felony has actually been 
committed, and that it has been committed by the party arrested 
or pursued upon suspicion; as, if the suspicion be not supported 
by the fact, the person endeavouring to arrest or imprison, and 
killing the party in the prosecution of such purpose, will be guilty 
of manslaughter, (z)

Gaolers. Gaolers, like other ministers of justice, are bound not to exceed
the necessity of the case in the execution of their offices ; there
fore an assault upon a gaoler, which would warrant him (apart 
from personal danger) in killing a prisoner, must, it should seem, 
be such from whence he might reasonably apprehend that an 
escape was intended, which he could not otherwise prevent. (k) 
And if an officer, whose duty it is to execute a sentence of whip
ping upon a criminal, should be so barbarous as to exceed all 
bounds of moderation, and thereby cause the party’s death, he 
will at least be guilty of manslaughter. {L)

Correction in Moderate and reasonable correction may properly be given by 
ji,ro domestico. parer)ys^ masters, and other persons, having authority in furo do

mestico, to those who are under their care : but if the correction 
be immoderate or unreasonable, either in the measure of it, or in 
the instrument made use of for that purpose, it will be either 
murder or manslaughter, according to the circumstances of the 
case. If it be done with a dangerous weapon, likely to kill or 
maim, due regard being always had to the age and strength of the 
party, it will be murder : but if with a cudgel, or other thing not 
likely to kill, though improper for the purpose of correction, it 
will be manslaughter, (in)

Hazel’s case. In the following case the nature of the instrument used, and 
the probability of its causing death, or great bodily harm, when 
used in the manner stated in the case, occasioned much doubt. 
The prisoner having employed her daughter-in-law, a child of ten 
years old, to reel some yarn, and finding some of the skeins 
knotted, threw at the child a four-legged stool, which struck her 
on the right side of the head, on the temple, and caused her 
death soon afterwards. The stool was of sufficient size and weight 
to give a mortal blow : but the prisoner did not intend, at the 
time she threw it, to kill the child. These facts were stated in a 
special verdict: but the matter was considered of great difficulty, 
and no opinion was ever delivered by the Judges, (n)

(g) Ante, 457, 458.
(h) 1 East. P. C. c. 5. s. 80. p. 312. 
(t) Post. 318.
(k) 1 East. P. C. c. 5. s. 91. p. 331. 

citing 1 MS. Sum. 145. semi). Puff. 
120, 121. And see 1 Hawk. P. C. c. 
28. s. 13. where it is said, that if a 
criminal endeavouring to break the 

1

gaol, assault the gaoler, he may be 
lawfully killed by him in the affray.

(l) 1 Hawk. P. C. e. 29. s. 5.
(m) Post. 262. 1 Hale 454. Keite’s

case, 1 Ld. Ravm. 144.
(m) Rex v. Hazel, 1 Leach. 368. 

Ante, 439, 440.
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In the foregoing case, the counsel for the prisoner cited the wiggs’s case, 

following case. A shepherd boy had suffered some of the sheep, 
which he was employed in tending, to escape through the hurdles 
of their pen. The boy’s master, the prisoner, seeing the sheep 
get through, ran towards the boy ; and, taking up a stake that was 
lying on the ground, threw it at him. The stake hit the boy on 
the head, and fractured his skull, of which fracture he soon after
wards died. The learned Judge, (o) in his directions to the jury, , 
after stating that every master had a right moderately to chastise 
his servant, but that the chastisement must be on just grounds,, 
and with an instrument properly adapted to the purposes of cor
rection, desired them to consider, whether the stake, which, lying 
on the ground, was the first thing the prisoner saw in the heat of 
his passion, was or was not, under such circumstances, and in 
such a situation, an improper instrument. For that the using a 
Weapon from which death is likely to ensue, imports a mischievous 
disposition ; and the law implies that a degree of malice attended 
the act, which, if death actually happen, will be murder. There
fore, if the jury should think the stake was an improper instru
ment, they would further consider whether it was probable that it 
Was used with an intent to kill : that if they thought it was, they 
must find the prisoner guilty of murder ; but if they were per
suaded it was not done with an intent to kill, the crime would 
then amount at most to manslaughter. The jury found it man
slaughter. (p) In this case it is presumed, that the learned Judge 
must be understood as meaning, that if the jury should think the 
instrument so improper as to be dangerous, and likely to kill or 
maim, the age and strength of the party killed being duly con
sidered, the crime would amount to murder ; as the law would in 
such case supply the malicious intent ; but that if they thought 
that the instrument, though improper for the purpose of correc
tion, was not likely to kill or maim, the crime would only be 
manslaughter, unless they should also think that there was an in
tent to kill.

Though the correction exceed the bounds of moderation, the Mature of the 
court will pay a tender regard to the nature of the provocation, provocation 
Where the act is'manifestly accompanied with a good intent, and considered m 
the instrument not such as must, in all probability, occasion death, cMlTwIs"6 * 
though the party were hurried to great excess. A father, whose killed by the 
son had frequently been guilty of stealing, and who, upon com- correction of.- 
plaints made to him of such thefts, had often corrected the son "e p'“u‘ " 
lor them ; at length, upon the son being charged with another 
theft, and resolutely denying it, though proved against him, beat 
him, in a passion, with a rope, by way of chastisement for the 
offence, so much that he died. The father expressed the utmost 
horror, and was in the greatest affliction for what he had done, 
mtending only to have punished him with, such severity as to have 
cured him of his wickedness. The learned Judge, by whom the 
father was tried, consulted his colleague in office, and the prin-

(o) Nares, J. (p) Rex v. Wlggs, Norfolk Sum..
Assiz.,1784. I Leach. 378. note (a)-



534 Of Manslaughter. [book hi.

cipal counsel on the circuit, who all concurred in opinion, that it 
was only manslaughter; and so it was ruled. ((/)

Self’s case.— Cases may occur in which the correction is not inflicted by 
a system°ofI>y m®ans any active and personal violence, but by a system of 
privation and privation and ill treatment. The following case seems to be of 
ill treatment, this nature :—The prisoner, upon his apprentice returning to him 

from Bridewell, whither he had been sent for misbehaviour, in a 
lousy and distempered condition, did not take that care of him 
which his situation required, and which he might have done ; the 
apprentice not having been suffered to lie in a bed on account of 
the vermin, but being made to lie on the boards for some time 
without covering, and without common medical care. In this 
case, the medical persons who were examined were of opinion, 
that the boy’s death was most probably occasioned by his ill 
treatment in Bridewell, and the want of care when he went home ; 
and they inclined to think, that if he had been properly treated 
when he came home, he might have recovered. But, though 
some harsh expressions were proved to have been spoken by the 
prisoner to the boy, yet there was no evidence of any personal 
violence having been used by the prisoner : and it was proved that 
the apprentice had had sufficient sustenance ; and the prisoner 
had a general good character for treating his apprentices with hu
manity ; and had made application to get this boy into the hos
pital. Under these circumstances, the Recorder left it to the 
jury to consider whether the death of the boy was occasioned by 
the ill treatment he received from his master, after returning from 
Bridewell ; and whether that ill treatment amounted to evidence 
of malice, in which case they were to find him guilty of murder. 
At the same time they were told, with the concurrence of Mr. 
Justice Gould and Mr. Baron Hotham, that if they thought other
wise, yet, as it appeared that the prisoner’s conduct towards his 
apprentice was highly blameable and improper, they might, under 
all these circumstances, find him guilty of manslaughter ; which 
they accordingly did. (r) And upon the question being afterwards 
put to the Judges, whether the verdict were well found, they all 
agreed that the prisoner should be burned in the hand and dis
charged. (s)

In a note upon the foregoing case Mr. East says, “ I have been 
“ the more particular in stating the ground of the décision in this 
“ case, because Mr. Justice Gould’s note of the case, from 
“ whence this is taken, is evidently different from another re 
“ port (t) of the opinion of the Judges in this case, from whence 
“ it might be collected, that there could be no gradation of guilt 
“ in a matter of this sort, where a master, by his ill conduct or 
“ negligence, had occasioned or accelerated the death of his ap- 
“ prentice, but that he must either be found guilty of murder or 
“ acquitted ; a conclusion which, whether well or ill founded, cer-

(î) Anon. Worcester Spr. Ass. 1775. p. 226, 227.
Serj. Forster’s MS. 1 East. P. C. c. 5. (s) Easter T. 16 G. 3. De Grey,C. J.
s. 37. p. 261. and Ashhurst, J. being absent.

(r) Rex v. Self, O. B. 1770, MS. (t) 1 Leacb. 137.
Gould, J. 1 East. P. C. c. 5. s. 13.

,
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“ tainly cannot be drawn from this statement of the case. The 
“ same opinion, however, is stated, in the Old Bailey Sessions 
“ papers, to have been thrown out by the Recorder in Wade’s 
“ case.” (u)

Where persons employed about such of their lawful occupa- Persons Coi
tions, from whence danger may probably arise to others, neglect lownl5th™' 
the ordinary cautions, it will be manslaughter at least, on account cupations?1' 
of such negligence, {tv) Thus, if workmen throw stones, rubbish, 
or other things, from a house, in the ordinary course of their 
business, by which a person underneath happens to be killed, if 
they did not look out and give timely warning to such as might 
be below, and there was even a small probability of persons pass
ing by, it will be manslaughter, (x) It was a lawful act, but 
done in an improper manner? It has indeed been said, that if this 
be done in the streets of London, or other populous towns, it will 
be manslaughter, notwithstanding such caution be used. (?/) But 
this must be understood with some limitation. If it be done 
early in the morning, when few or no people are stirring, and the 
ordinary caution be used, the party may be excusable : but when 
the streets are full, such ordinary caution will not suffice ; for, in 
the hurry and noise of a crowded street, few people hear the warn
ing, or sufficiently attend to it. (%)

So if a person, driving a cart or other carriage, happen to kill 
another, and it appears that he might have seen the danger, but 
did not look before him, it will be manslaughter, for want of due 
circumspection. («) Upon this subject the following case is re
ported :—A. was driving a cart with four horses in the highway at 
Whitechapel ; and he being in the cart, and the horses upon a 
trot, they threw down a woman, who was going the same way 
with a burthen upon lier head, and killed her. Holt, C. J.,
Tracy, J. Baron Bury, and the Recorder Lovel, held this to be 
only misadventure. But by Holt, C. J., if it had been in a street 
where people usually pass, it had been manslaughter, (b) But 
Upon this case the following observations have been made : “ It 
“ must be taken for granted from this note of the case, that the 
“ accident happened in an highway where people did not usually 
“pass ; for otherwise the circumstance of the driver’s being in 
“ his cart, and going so much faster than is usual for carriages of 
“ that construction, savoured much of negligence and impro- 
" priety : for it was extremely difficult, if not impossible, to stop 
“ the course of the horses suddenly, in order to avoid any person 
“ who could not get out of the way in time. And, indeed, such 
“ conduct, in a driver of such heavy carriages, might, under most 
u circumstances, be thought to betoken a want of due care, if 
“ any, though but few, persons might probably pass by the same 
“ road. The greatest possible care is not to be expected, nor is 
tc it required : but whoever seeks to excuse himself for having un- 
“ fortunately occasioned, by any act of his own, the death of an-

fa) Rex V. Wade, O. B. Feb. 1784, 
Bess. Pap.

fa’) Post. 262. 1 East. P.C. c. 5.
s- 38. p. 262.

fa) Post. 262. 1 Hale 475.

(y) Rex i). Hull, Kel. 40.
(%) Post. 263.
(a) Id. ibid.
(b) Anon. 0. B. 1704. 1 East. P. C.

C. 5. S. 38. p. 263.
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“ other, ought at least to shew that he took that care to avoid it, 
“ which persons in similar situations are accustomed to do."(c) 

There is one species of criminal negligence, punishable by the 
provisions of the statute law, which may be mentioned in this 
place, though the offence is not made manslaughter. By the 10 
Geo. 2. c. 31. if any waterman, between Gravesend and Wind
sor, receive into his boat or barge a greater number of persons
than the act allows, and any passenger be then drowned, such 
waterman, being thereof lawfully convicted, is guilty of felony, 
and liable to be transported as a felon, (d)

I:

SECT. VII.

Of the Indictment and Judgment.

Indictment. 1 HE indictment for manslaughter differs from the indictment
for the higher crime of murder, in the omission of any statement 
as to malice, and of the conclusion that the party accused did kill 
and “ murder : and we have seen that a bill of indictment for 
murder may be converted into one for manslaughter, by striking 
out such statement and conclusion, (e)

Judgment and The offence of manslaughter is felony within the benefit of 
punishment. clergy ; the punishment of which was formerly burning in the

Tkn.-> A .1 £—r    _____ .i. _ i i . .-t / „ \ ^ ^hand, and forfeiture of goods and chattels.(/) By the 19 G. 3.
c. 74. the court had the power (which was generally exercised) 
of imposing upon the offender such a moderate pecuniary fine, as 
the circumstances of the case seemed to require, with imprison
ment for any term not exceeding a year, (g) But by a late sta
tute a more severe punishment may be inflicted. The 3 G. 4. c. 
38. s. 1., reciting that the punishment of burning in the hand had 
long been deemed ineffectual and inexpedient, and that the other 
punishments of manslaughter were frequently inadequate to the 
aggravated circumstances of the offence, enacts, “ that whenever 
“ any person shall be lawfully convicted of the offence of man- 
“ slaughter, such person shall not be liable to be burned or 
“ marked in the hand, or in any part thereof, but such person 
“ shall be liable to be transported beyond the seas for the term of 
“ his or her natural life, or for any term of years, as the court 
“ before which any such person shall be convicted shall adjudge ;

(c) 1 East. P.C. c. 5. s. 38. p. 263, P. C. c. 5. s. 38. p. 264. and see now
50 G. 3. c. 48. by which the 28 G. 3. 
c. 57. 30 G. 3. c. 36. and 46 G. 3. c.(d) It has been observed, that this

may serve as a caution to stage coach- 136. are severally repealed, and va- 
meii and others, who overload their rions new regulations are enacted.
carriages for the shilte of lucre, to the (e) Ante, 471.
great danger of the lives of the pas- (/) 1 Hale 466. 4 Blac. Com. 193. 
songera: the number of whom are re- (g) 19 G. 3. c.74, s. 3 & 4. 1 East, 
guialed by act of parliament. 1 East. P. C. c. 5. s. 4. p. 218.
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“ or shall be liable, in case the said court shall think fit, to be “ imprisoned only, or to be imprisoned and kept to hard labour 
cc in the common* gaol, house of correction, or penitentiary house, “ for any term not exceeding three years ; or shall be liable to “ such a pecuniary fine, as to the said court, in its discretion, “ shall seem meet ; and such fine or other punishment imposed by “ virtue of this act, shall have the like effects and consequences “ to the party on whom such fine or other punishment shall be so “ imposed, with respect to any discharge from the same or other “ felonies, or any restitution to his or her estates, capacities, and “ credits, as if he or she had continued liable to the former pu- 
“ nishment of burning or marking in the hand, and had suffered 
“ such former punishment.”

The benefit of clergy is taken away from one species of man
slaughter ; namely, mortally stabbing another under circumstances 
within the statute 1 Jac. I. c. 8. which has been treated of in a 
former part of this Chapter. (?)

(/) Ante, 490. And see 4 Blae. Cora. 193. 1 East. P. C. c. 5. s. 4. p. 218.
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CHAPTER THE FOURTH.

Of EXCUSABLE AND JUSTIFIABLE HOMICIDE.

We may now properly proceed to treat of such homicide as, not 
amounting even to manslaughter, must be considered either as 
excusable or justifiable : excusable when the person, by whom it 
is committed, is not altogether free from blame ; and justifiable 
when no blame whatever is attached to the party killing.

Excusable Homicide is of two sorts; either per infortunium, 
by misadventure ; or se et sua defendendo, upon a principle of 
self-defence. The term excusable homicide imports some fault in 
the party by whom it has been committed; but of a nature so 
trivial that the law excuses such homicide from the guilt of fe
lony, though in strictness it deems it to be deserving of some 
degree of punishment. It appears to be the better opinion, that 
the punishment inflicted for this offence was never greater than a 
forfeiture of the goods and chattels of the delinquent, or a portion 
of them : (a) and, from as early a time as our records will reach, 
a pardon and writ of restitution of the goods and chattels have 
been granted as a matter of right, upon payment of the expenses 
of suing them out. At the present time, in order to prevent this 
expense, it is usual for the Judges to permit or direct a general 
verdict of acquittal in cases where the death has notoriously hap
pened by misadventure, or in self-defence, (b) There may, how
ever, be cases so bordering upon, and not easily distinguishable 
from, manslaughter, that the offender may, with propriety, be put 
to sue out his pardon, according to the provisions of the statute 
of Gloucester, (c) and consequently not be entitled to a general 
verdict of acquittal, (d)

_ Justifiable homicide is of several kinds : as it may be occa
sioned by the performance of acts of unavoidable necessity, where 
no shadow of blame can be attached to the party killing ; or by 
acts done by the permission of the law, either for the advance
ment of public justice, or for the prevention of some atrocious 
crime.

(a) 4 Blac. Com. 188. The penalty el sequ. Fost. 282. 
for this offence is said by Sir Edward (6) 4 Blac. Com. 188. Fost. 288. 
Coke to have been anciently no less 1 East. P. C. c. 5. s. 8. p. 222. 
than death, 2 Inst. 148, 315. : but this (c) 6 Ed. 1. c. 9. 
is denied by other writers, 1 Hale (d) Fost. 289.
P. C. 425. 1 Hawk. P. C. c. 29. s. 20,
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SECT. I.

Of Excusable Homicide by Misadventure.

Homicide by misadventure is where one doing a lawful act, with
out any intention of bodily harm, and using proper precaution to 
prevent danger, unfortunately happens to kill another person, (e) 
The act must be lawful ; for if it be unlawful, the homicide 
will amount to murder, or manslaughter, as has been already 
shewn : (/) and it must not be done with intention of great 
bodily harm ; for then the legality of the act, considered ab
stractedly, would be no more than a mere cloak, or pretence, and, 
consequently, would avail nothing. The act must also be done 
in a proper manner, and with due caution to prevent danger, (g) 

Thus, if people, following their common occupations, use due 
caution to prevent danger, and nevertheless happen, unfortunately, 
to kill any one, such killing will be homicide by misadventure. As 
if workmen throw stones, rubbish, or other things, from a house, 
in the ordinary course of their business, by which a person under
neath happens to be killed, this will be misadventure only, if it 
Were done in a retired place, where there was no probability of 
persons passing by, and none had been seen about the spot before, 
or if timely and proper warning were given (A) to such as might 
be below. (*) And the party will not be more criminal who is 
Working with a hatchet, when the head of it flies off, and kills a 
by-stander. (A) So, where a person, driving a cart or other car
riage, happens to drive over another and kill him, if the accident 
happened in such a manner that no want of due care could be im
puted to the driver, it will be accidental death, and the driver will 
be excused. (1) A. was driving a cart with four horses in the 
highway at Whitechapel, he being in the cart ; and the horses 
being upon a trot, threw down a woman who was going the same 
Way with a burthen upon her head, and killed her. Bolt, C. J., 
Tracey, J., Baron Bury, and the Recorder Lovell, held this to be 
only misadventure : but by Lord Holt, if it had been in a street 
where people usually pass, this had been manslaughter. (rn) And, 
Upon the same ground of no want of due care being imputable to 
the party, in a case where a person was riding a horse, and the 
borse, being whipt by some other person, sprang out of the road, 
and ran over a child and killed it, this was held to be misadven-

(e) 1 East. P,C. c. 5. s. 8. p. 221. 
and s. 36. p. 260, 261. Post. 258. 1
Hawk. P. C. c. 29. s. 1.

If) Ante, 452, et seq. 526, el seq. 
(g) 1 East. P. C. c. 5. s. 36. p. 261. 
(A) Ante, 535.
(0 1 Hale 472. 475. 1 Hawk. P. C. 

«• 29. s. 4. Post. 262. 1 East. P. C.

c. 5. s. 38. p. 262.
(Ic) 1 Hawk. P. C. c. 29. s. 2.
(1) Post. 263. 1 Hale 476.
(ni) 0. B. 8ess. before Mich. T. 

1704. MS. Tracy 32. 1 East. P. C. c.
5. s. 38. p. 263. ; and see observations 
on this case, ante, 535.

Persons doing 
a lawful act 
and happening 
to kill.

Persons fol
lowing their 
common oc
cupations.
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ture only in the rider, though manslaughter in the person who 
whipped the horse, (n)

Persons using As the degree of caution to be employed depends upon the pro- 
tides,'«"In- bability of danger, it follows that persons using articles or instru- 
struments. menta, in their nature pecidiarly dangerous, must proceed with 

such appropriate and reasonable' precaution as the particular cir
cumstances may require. Thus, though where one lays poison to 
hill rats, and another takes it and dies, this is misadventure : yet 
it must be understood to have been laid in such manner and place 
as not easily to be mistaken for proper food j for that would be
token great inadvertence, and might ill some cases amount to 
manslaughter, (o)

A., having deer frequenting his cornfield, out of the precinct of 
any forest or chase, set himself in the night-time to watch in a 
hedge, and set B., his servant, to watch in another corner of the 
field, with a gun charged with bullets, giving him order to shoot, 
when he heard any bustle in the corn by the deer. The master 
afterwards improvidently rushed into the corn himself : and the 
servant, supposing it to be the deer, shot and killed the master. 
This was ruled to be misadventure, on the ground that the servant 
was misguided by his master’s own direction, and was ignorant 
that it was any thing else but the deer. It seemed, however, to 
the learned judge who so decided, (p) that if the master had not 
given such direction, which was the occasion of the mistake, it 
would have been manslaughter, because of the want of due caution 
in the servant to shoot before he discovered bis mark, [q) But 
upon this it has been remarked, that if, from all the other circum
stances of the case, there appeared a want of due caution in the 
servant, it does not seem that the command of the master could 
supply it, much less could excuse him in doing an unlawful act : 
and that the excuse of having used ordinary caution can only be 
admitted where death happens accidentally in the prosecution of 
some lawful act. (r) By the same rule as to due caution being 
observed, it has been holden to be misadventure only, where a 
commander coming upon a sentinel in the night, in the posture of 
an enemy, to try his vigilance, is killed by him as such ; the 
sentinel not being able to distinguish his commander, under such 
circumstances, from an enemy, (s)

Mee ofhcau-’ If ?ut 4 should be observed, that the caution which the law re- 
tion which " quires, is not the utmost caution that can be used : it is sufficient 
must he oh- )| that a reasonable precaution be taken ; such as is usual and ordi- 
useVof danger- in similar cases ; such as has been found, by long experience 
ous instru- jln the ordinary course of things, to answer the end. (/) This
menta. '• proper modification of the rule respecting caution does not appear

to have benn sufficiently attended to in the following case. A 
man found a pistol in the street, which he had reason to believe

(») 1 Hawk. P. C. c. 29. s. 3.
(o) 1 Hale 431. 1 East. P. C. c. 5.

S. 40. p. 266.
(p) Lord Hale.
(?) 1 Hale 476. The same case is 

previously mentioned, 1 Hale40.where 
the learned author seems to think that 
the oHence atnouuted to manslaughter;

but considers the question as of great 
difficulty. The case was, however, de
termined at Peterborough, as stated in 
the text.

(r) 1 East. P. G. c. 5. s. 40. p. 266.
(s) 1 Hale 42.
(t) Post. 264.
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Was not loaded, having tried it with the rammer : he carried it 
home, and shewed it to his wife ; and she standing before him, he 
pulled up the cock, and touched the trigger ; and the pistol went 
off, and killed the woman. This was ruled manslaughter, (u) But 
the legality of the decision has been doubted, on the ground that 
the man examined the pistol in the common way, and used the 
ordinary caution deemed to be effectual in similar cases. (-«;) And 
Mr. Justice Foster, after stating his reasons for disapproving of 
the judgment, says, that he had been the longer upon the case, 
because accidents of this lamentable kind may he the lot of the 
wisest and best of mankind, and most commonly fall amongst the 
nearest friends and relations ; and then proceeds to state a case of 
a similar accident, in which the trial was had before himself. 
Upon a Sunday morning, a man and his wife went a mile or two 
from home with some neighbours, to take a dinner at the house of 
their common friend, lie carried his gun with him, hoping to 
meet with some diversion by the way : but before he went to 
dinner he discharged it, and set it up in a private place in his 
friend’s house. After dinner he went to church ; and in the 
evening, returned home with his wife and neighbours, bringing 
his gun with him, which was carried into the room where his wife 
Was, she having brought it part of the way. He, taking it up, 
touched the trigger ; and the gun went off and killed his wife, 
Whom he dearly loved. It came out in evidence, that, while the 
man was at church, a person belonging to the family privately 
took the gun, charged it, and went after some game ; but, before 
the service at church was ended, returned it, loaded, to the place 
Whence he took it, and where the defendant, who was ignorant of 
all that had passed, found it, to all appearance, as he had left it.
“ I did not enquire,” says Mr. Justice Foster, “ whether the poor 
“ man had examined the gun before he carried it home ; but being 
“ of opinion, upon the whole evidence, that he had reasonable 
“ grounds to believe that it was not loaded, I directed the jury, that 
“ if they were of the same opinion, they should acquit him : and he 
“ was acquitted.” {»')

It has been shewn, that where parents, masters, and other per
sons, having authority in foro domestico, give correction to those foro 
Under their care, and such correction exceeds the bounds of due 
moderation, so that death ensues, the offence will be either murder 
or manslaughter, according to the circumstances : (y) but if the

(m) Hampton’s case, Kel. 41.
(to) Fost. 264. where it is said, that 

Perhaps the rammer, which the man 
had not tried before, was too short, 
‘Old deceived him. But, quœre, whe
ther the ordinary and proper precau
tion would not have been to have exa
mined the pan, which in all proba
bility must have been primed. The 
rammer of a pistol, or gun, is so fre
quently too short, from having been 
•Wcidentally broken, that it would be 
Very incautious in a person previously 
unacquainted with the state of the in
strument to rely upon such proof as he

could receive from the rammer, unless it 
were passed so smartly down the barrel 
as clearly to give the sound of the me
tal at the bottom. However, there is a 
qucere to the case in the margin of the 
report; and it appears that the learned 
editor (Holt, C. J.) was not satisfied 
with the judgment; and that it is one 
of the points which, in the Preface, 
he recommends for further considera
tion.

(a) Fost. 265.
(y) Ante, 460, Chap, on Murder; 

532, Chap, on Manslaughter.
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correction be reasonable and moderate, and by the struggling of 
the party corrected, or by some other misfortune, death ensue, the 
killing will be only misadventure, (s)

Such sports and exercises as tend to give strength, activity, 
and skill in the use of arms, and are entered into as private 
recreations amongst friends, such as playing at cudgels, or foils, 
or wrestling by consent, are deemed lawful sports ; and if either 
party happen to be killed in such sports, it is excusable homicide 
by misadventure, (a) A different doctrine, indeed, appears to 
have been laid down by a very learned Judge : (b) but the 
grounds of that doctrine have been ably combated by Mr. Justice 
Foster, who gives this good reason for considering such sports 
as lawful, that bodily harm is not the motive on either side, (c) 
And certainly, though it cannot be said that they are altogether 
free from danger, yet they are very rarely attended with fatal 
consequences, and each party has friendly warning to be on his 
guard. Proper caution and fair play should, however, be ob
served ; and, though the weapons used be not of a deadly nature, yet, 
if they may breed danger, there should be due warning given, that 
each party may start upon equal terms. For, if two be engaged 
to play at cudgels, and the one make a blow at the other, likely to 
hurt, before he is upon his guard, and without warning, from 
whence death ensues, the want of due and friendly caution will 
make such act amount to manslaughter, but not to murder, the 
intent not being malicious, (d)

Ordinarily the weapons made use of upon such occasions are 
not deadly in their nature : but, in some sports, the instruments 
used are of a deadly nature ; yet, in such cases, if they be not 
directed by the persons using them against each other, and therefore 
no danger be reasonably to be apprehended, the killing which may 
casually ensue will be only homicide by misadventure. Such will 
be the case, therefore, where persons shoot at game, or butts, or 
any other lawful object, and a bystander is killed : (e) and with 
respect to the lawfulness of shooting at game, it may be observed, 
that though the party be not qualified, the act will not be so un
lawful as to enhance the accidental killing of a bystander to man
slaughter. (/)

(z) 1 Hale 454, 473, 474. 4 Blac. (c) Fost. 260.
Com. 182. (d) 1 East. P. C. c. c. 5. s. 41. p. 269.

(a) Fost. 259, 260. 1 East. P. C. c. (e) 1 Hale 38, 472, 475. 1 Hawk.
5. s. 41. p. 268. But there are other P. C. c. 29. s. 6. 1 East. P. C. c. 5.
sports which come under a different s. 41.
consideration. See ante, 527. (/) 1 Hale 475. Fost. 259.

(5) 1 Hale 472.
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SECT. II.

Of Excusable Homicide in Self-Defence.

Homicide in self-defence is a sort of homicide committed se et 
sua defendendo, in defence of a man’s person or property, upon 
some sudden affray, considered by the law as in some measure 
blameable, and barely excusable, (g)

When a man is assaulted in the course of a sudden brawl or 
quarrel, he may, in some cases, protect himself by killing the per
son who assaults him, and excuse himself on the ground of self- 
defence. But, in order to entitle himself to this plea, he must 
make it appear, first, that before a mortal stroke given he had de
clined any further combat ; secondly, that he then killed his adver
sary through mere necessity, in order to avoid immediate death. (A) 
Under such circumstances, the killing will be excusable self- 
defence, sometimes expressed in the law by the word chance 
medley, or (as it has been written by some) chaud medley ; the 
former of which, in its etymology, signifies a casual affray ; the 
latter an affray in the heat of blood, or passion. Both of them are 
pretty much of the same import : but the former has, in common 
speech, been often erroneously applied to any manner of homicide 
by misadventure ; whereas it appears by one of the statutes, (i) and 
the ancient books, (k) that it is properly applied to such killing as 
happens in self-defence upon a sudden rencounter. (1)

Homicide upon chance medley borders very nearly upon man
slaughter ; and, in fact and experience, the boundaries are in some 
instances scarcely perceivable, though in consideration of law they 
have been fixed, (m) In both cases it is supposed that passion 
has kindled on each side, and blows have passed between the par
ties : but, in the case of manslaughter, it is either presumed that 
the combat on both sides had continued to the time the mortal 
stroke was given, or that the party giving such stroke was not at 
that time in imminent danger of death, (n) And the true crite
rion between them is stated to be this : when both parties are ac
tually combating at the time the mortal stroke is given, the slayer 
is guilty of manslaughter ; but if the slayer has not begun to fight, 
°r (having begun) endeavours to decline any further struggle, and 
afterwards, being closely pressed by his antagonist, kills him to 
avoid his own destruction, this is homicide excusable by self- 
defence. (o)

Defence of 
person.— 
Chance med
ley.

Homicide 
upon chance 
medley bor
ders nearly 
upon man
slaughter.

( (g) Post. 273. “ Self-defence cul- 
“ pable, but through the benignity of 
“ the law excusable.”

(h) l East. P. C. c. 5. s. 51. p. 280. 
Post. 273.

(*) 24 Hen. 8. c. 5.
(*) Staund. P. C. 16. 3 Inst. 55,57.

Kel. 67.
(l) 4 Blac. Com. 1S4. Post. 275. 

Skene De verborum significatione, Verb. 
Chaudmelle.

(m) Post. 276.
(n) Post. 277.
(o) 4 Blac. Com. 184.
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The party 
killing must 
not act with 
premedita
tion, and must been above laid down, it appears that the law requires, that the 
muchas*he person who kills another in his own defence should have retreated 
can with safe- as far as he conveniently or safely could, to avoid the violence of 
ty to himself, the assault, before he turned upon his assailant ; and that not fic

titiously, or in order to watch his opportunity, but from a real 
tenderness of shedding his brother’s blood. For in no case will a 
retreat avail, if it be feigned, in order to get an opportunity or in
terval to enable the party to renew the fight with advantage, (p) 
The party assaulted must therefore flee, as far as he conveniently 
can, either by reason of some wall, ditch, or other impediment ; 
or as far as the fierceness of the assault will permit him; for it may 
be so fierce as not to allow him to yield a step without manifest 
danger of his life, or great bodily harm ; and then in his defence 
he may kill his assailant instantly. (q)

If A. challenges B. to fight, and B. declines the challenge, but 
lets A. know that he will not be beaten, but will defend himself ; 
and then B., going about his business and wearing his sword, is 
assaulted by A., and killed ; this is murder in A. But if B. had 
killed A. upon that assault, it had been se defendendo, if he could 
not otherwise have escaped ; or bare manslaughter, if he could 
have escaped and did not. (r)

As in the case of manslaughter upon sudden provocation, where 
the parties fight upon equal terms, all malice apart, it matters not 
who gave the first blow; so in the case of excusable self-defence, 
it seems that the first assault in a sudden affray, all malice apart, 
will make no difference, if either party quit the combat, and retreat, 
before a mortal luound be given, (s) According to this doctrine, 
if A. upon a sudden quarrel assaults B. first, and upon B.’s re
turning the assault, A. really and bona fide flies, and being driven 
to the wall turns again upon B. and kills him, this will be se de
fendendo : If) but some writers have thought this opinion too 
favourable, inasmuch as the necessity to which A. is at last re
duced, originally arose from his own fault, (u) With regard to the 
nature of the necessity, it may be observed, that the party killing 
cannot, in any case, substantiate his excuse, if he kill his adver
sary even after a retreat, unless there were reasonable ground to 
apprehend that he would otherwise have been killed himself, (tv)

Of Excusable Homicide. [book nr.
In all cases of homicide excusable by self-defence, it must be 

taken that the attacheras made upon a sudden occasion, and not 
premeditated, or with malice : and, from the doctrine which has

(p) 1 Hale 481, 483. Fost. 277. 4
Blac. Com. 185.

(q) 1 Hale 483. 4 Bl. Com. 185.
(r) 1 Hale 453.
(s) Fost. 277.
(t) 1 Hale 482.
(a) 1 Hawk. P. C. c 29. s. 17. Lord 

Hale seems also to distinguish the case 
of him who is first attacked from the 
assailant, with respect to the point of 
retreating, 1 Hale 482. Upon thissub- 
ject some remarks are offered by Mr. 
East, (1 East. P. C. c. 5. s. 53. p. 281, 
282.) and he concludes by saying, " At

“any rate I think there is great diffi
culty in applying the distinction 
“ taken by Lord Hale and Hawkins 
“against him who makes the first as- 
“ sault, to the case of mutual combat 
“by consent, though upon a sudden 
“ occasion, where neither of the par
s'ties makes an attack till the other is 
“ prepared ; because in these cases it 
“ matters not who gives the first blow ; 
“ it forms no ingredient in the merits 
“ of the question.’’

(w) Fost. 273, 275, 289. 4 Blac.
Com. 184.
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Under die excuse of self-defence, the principal civil and natural 

relations are comprehended ; therefore, master and servant, parent 
and child, husband and wife, killing an assailant in the necessary 
defence of each other respectively, are excused ; the act of the 
relation assisting being construed the same as the act of the party 
himself. (»-) 1 J

If A. in defence of his house kill B., a trespasser, who en dea- Defence of 
Pours to make an entry upon it, it is at least common manslaughter • Pr0Perty 
miless, indeed there were danger of his life. But if B. enter into 
ne house, and A., having first requested him to depart, gently lay 

his hands upon him to turn him out, and then B. turn upon him 
and assault him, and A. then kill him, it will be se defendendo, 
supposing that lie was not able by any other means to avoid the 
assault, or retain his lawful possession. And so it will be, if B. 
enter upon A., and assault him first, though not intending to kill 
hnn, but only as a trespasser to gain the possession : for, in such 
case, if A. thereupon kill B., it will be only se defendendo, and not 
manslaughter, (y) And it seems, that in such a case A., benm in 
his own house, need not fiy as far as he can, as in other cases of 
% (fo/eWcwfo; for he has the protection of his house to excuse 
nun from flying, as that would be to give up the protection of his 
house to his adversary by his flight, (z) But where the trespass is 
barely against the property of another, the law does not admit the 
torce of the provocation as sufficient to warrant the owner in 
making use of any deadly or dangerous weapon ; more particularly 
it such violence is used after the party has desisted from the tres
pass.^ But if the beating be with an instrument or in a manner 
not likely to kill, it will only amount to manslaughter : and it is 
even lawful to exert such force against a trespasser, who comes 
without any colour, to take the goods of another, as is necessary to 
make him desist, (a) J

-There is one species of homicide se defendendo where the party Homicide 
am is equally innocent as the person who occasions his death : uPon unfortu- 

and yet this homicide is also excusable, from the great universal nate necessity, 
principle of self-preservation, which prompts every man to save his 
own life in preference to that of another, where one of them must 
inevitably perish. Of this kind is the case mentioned by Lord 
Bacon, where upon two persons being shipwrecked and gettino- on 
the same plank, one of them, finding it not able to save them both 
thrust the other from it, whereby he was drowned. (Z>) But, ac
cording to Lord Hale, a man cannot even excuse the killing of 
another who is innocent, under a threat, however urgent, of losing 
bis own life, if he do not comply : so that if one man should as
sault another so fiercely as to endanger his life, in order to compel 
Hm to kill a third person, this would give no legal excuse for his 
compliance, (c) But upon this it has been observed that if the 
commission of treason may be extenuated by the fear of present

(■v) 1 Hale 484. 4 Blac. Com. 186. c. 5. s. 56. p. 289.

27 h. 1 Hale 486.
O) 1 Hale 485.
(«) 1 Hale ITS, 486.

D 3 Edw. 3. Coron. 35. Crompt. (*) 4 Blac. Com. 186. Bac. Eleni, 
c. 5. 1 Hawk. P. C. c. 28. s. 26.

(c) 1 Hale 51, 434.

VOL. i.
1 East. P. C.

2 N
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death, and while the party is under actual compulsion, (d).there 
seems to be no reason why homicide may not also be mitigated 
upon the like consideration of human infirmity : though, m case 
the party might have recourse to the law for his protection from 
the threats used against him, his fears will certainly furnish no 
excuse for committing the murder, (e) ,r , ,

It should further be observed that, as the excuse of self-defence 
is founded on nécessitait can, in no case, extend beyond the 
actual continuance of that necessity by which alone it is war- 
ranted: (f) for if a person assaulted does not fall upon the ag- 
gressor till the affray is over, or when he is running away, this is 
revenge, and not defence. (g)

SECT. III.

Of Justifiable Homicide.

Acts of una
voidable ne
cessity, or 
permitted by 
law.
Execution of 
malefactors.

Officers kill
ing those who 
assault and 
resist them.

IT has. been already stated that justifiable homicide is of several 
kinds, as it may be occasioned by the performance of acts ° 
unavoidable necessity, or by acts done by the permission o 16

Amongst the acts of unavoidable necessity may be classed the 
execution of malefactors, by the person whose office obliges him, 
in the performance of public justice, to put those to death who 
have forfeited their lives by the laws and verdict of their country. 
These are acts of necessity 5 and even of civil duty ; and_, theretole^ 
not only justifiable, but commendable, where the law requires 
them.(i) But the law must require them, otherwise, they are not 
justifiable ; and, therefore, wantonly to kill the greatest of male
factors would be murder : and we have seen that all acts of omcia 
duty should, in the nature of their execution, be conformable to 
the judgment by which they are directed. (&) ,

Amongst the acts done by the permission of the law, for the ad
vancement of public justice, may be reckoned those of the officer, 
who, in the execution of his office, either in a civil or comma 
case, kills a person who assaults and resists him. Ihe iesistane 
will justify the officer in proceeding to the last extremity. _ 
that in all cases, whether civil or criminal, where persons bavin» 
authority to arrest or imprison, and using the proper means 0 
that purpose, are resisted in so doing, they may repel force wi

(rf) 1 East. P. C. c. 2. s. 15. p. 70. 
and the authorities there cited.

(e) 1 East. P. C. c. 5. s. 61. p. 294. 
Lord Hale says that in the most ex
treme case, where there could be no 
recourse to law, the person assailed 
ought rather to die himself than kill 
an innocent person.

(f) 1 East. P. C. c. 5. s. 60. p. 293.
(g) 4 Blac. Com. 293.
(h) Ante, 53S.
(f) Post. 267. 1 Hale 496, 502. »

Blac. Com. 17S.
(7c) Ante, 460, and see 1 Hale 50i- 

2 Hale 111.
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force, and need not give back ; and if the party making resistance 
A una™ldably killed m the struggle, this homicide is justifiable. (Z) 
A rule founded in reason and public utility ; for few men would 
quietly submit to an arrest, if, in every case of resistance, the party 
empowered to arrest were obliged to desist, and leave the business 
Undone : and a case, in which the officer was holden guilty of 
manslaughter, because he had not first given back, as far as he 
could, before he killed the party who had escaped out of custody 
in execution for a debt, and resisted being retaken, (m) seems to 
stand alone, and has been mentioned with disapprobation, (n) 
With respect to offenders against the revenue laws, it is enacted, 
tuât, il any person or persons liable to be arrested and detained 
under the provisions of any act relating to the revenue of cus
toms, shall not be detained at the time of committing the offence 
tor which he or they is or are so liable, or, after detention, shall 
make his or their escape, it shall and may be lawful for any officer 
e the army, navy, or marines, being duly authorized and on full 
pay^ or any officer of customs or excise, or any other person acting 
m his or their aid or assistance, or duly employed under such offi- 
cer, to stop, arrest, and detain such person so liable to detention 
as aforesaid, at any time afterwards, and to carry him before two 
Justices of the peace, to be dealt with as if detained at the time of 
committing the said offence (o)

But where the party does not resist, but merely flies to avoid 
i e arrest, the conduct of the officer should be cautiously regu- 
jatedby the nature of the proceeding. For in civil cases, and also 
n the case of a breach of the peace, or any other misdemeanor, 

short of felony, n the officer should pursue a defendant flyino- in 
order to avoid an arrest, and should kill him in the pursuit it 
'Will be murder or manslaughter, according to the peculiar cir
cumstances by which such homicide may have been attended, (p) 
^ui if a felony be committed, and the felon fly from justice, or a 
dangerous wound be given, it is the duty of every man to use his 
uest endeavours for preventing an escape; and if in the pursuit 
the party flying be killed, where he cannot be otherwise over
taken, this will be deemed justifiable homicide, (q) This rule is 
dot confined to those who are present, so as to have ocular proof 
of the fact, or to those who first coinè to the knowledge of it : for 
d in these cases fresh suit be made, and a fortiori, if hue and cry 

e levied, all who join in aid of those who began the pursuit are 
under the same protection of the law. And the same rule holds,

a felon, after arrest, break away as he is carrying to gaol, and 
dis pursuers cannot retake without killing him.(r)

Where a person is indicted for a felony, and will not suffer him-

(0 1 Hale 494. 1 Hawk. P. C.
C-28. s. 17, IS. Post. 270. 4 Blac. 
Coni. 179. 1 East. P. C. c. 5. s. 74. p.

(m) 1 Roll. Rep. 189.
(«) Post. 271. 1 East. P. C. c. 5. 

■ H. p. 307.
(®) 6 Geo. 4. c. 108. s. 51. And 
°>e particular provisions are con- 

• "ied in the act, as to the arrest and

detention of persons committing of
fences therein enumerated. And see 
ante, Book II. Chap. x. p. 117 
sequ.

(P) strile, 449, 457, 508.
(9) 1 Hale 489, 490. 1 Hawk. P. C. 

c. 28. s. 11. Post. 271. 4 Blac. Com.
179.

(>') dd. ibid. 1 East. P. C. c. 5. s. 67, 
p. 298.
2

Officers kill
ing those who 
fly from ar
rest.
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in case of a 
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ants killing 
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Malefactores 
in parcis.

self to be arrested by an officer, having a warrant for that purpose, 
the officer may lawfully kill him if he cannot otherwise be taken ; 
though such person be innocent, and though in truth no felony 
have been committed, (s) But it seems that this must be under
stood only of arrests by officers, and does not extend to arrests by 
private persons of their own authority, (t)

In the case of a riot or rebellious assembly, the peace officers 
and their assistants, endeavouring to disperse the mob, are justi
fied, both at common law and by the riot act, in proceeding to 
the last extremity, in case the riot cannot otherwise be sup
pressed. 0) And it has been said, that perhaps the killing of 
dangerous rioters may be justified by any private persons who 
cannot otherwise suppress them, or defend themselves from them, 
inasmuch as every private person seems to be authorized by the 
law to arm himself for the preservation of the peace, (w)

Gaolers and their officers are under the same special protection 
as other ministers of justice ; and, therefore, if in the necessary 
discharge of their duty, they meet with resistance, whether from 
prisoners in civil or criminal suits, or from others, in behalf of 
such prisoners, they are not obliged to retreat as far as they can 
with safety, but may freely, and without retreating, repel force by 
force ; and if the party so resisting happen to be killed, this, on 
the part of the gaoler," or his officer, or any person coming in aid 
of him, will be justifiable homicide.(a)

If a forester, parker, or warrener, find any trespassers wan
dering within his liberty, intending to do damage therein, who 
will not yield, after hue and cry made to stand unto the peace, but 
do continue their malice, and disobeying the king’s peace, do flee 
or defend themselves with force and arms, if such forester, parker, 
or warrener, or their assistants, kill such offenders, either in ar
resting or taking them, they shall not be troubled for the same, 
nor suffer any punishment, (y) But they cannot kill persons who 
come to take only decayed wood. (2) It is also enacted, that 
owners of deer in any enclosed land, or any persons under them, 
may resist offenders, in like manner as in ancient parks.(a) And 
by another statute, lords of manors, or any others authorized by

(s) 1 Hawk. P C. c.23. s. 12.
(t) 2 Ha!e 84. Sed vid. 1 Hale 489, 

490. and 1 East.P. C. c. 5. s. 68. p. 300, 
301. where it is said, that the fact of 
the indictment found is a good cause 
of arrest by private persons, if it may 
be made without the death of the fe
lon: and that if the fact of his guilt 
be necessary for their complete justifi
cation, it is conceived that the bill of 
indictment found by the grand jury 
would, for that purpose, be prima 
facie evidence of the fact, till the con
trary be proved.

(a) 1 Hale S3, 494, 495. MS. Tracy 
36. cited 1 East. P. C. c. 5. s. 71. 
p, 304. Riot act, 1 Geo. 1. st. 2. c. 5. 
where persons continue together an 
hour after proclamation. And see 
ante, Book II. Chap. xxv. Of Riots,

Sfc. p. 247, 266.
(w) 1 Hawk. P. C. c. 28. s. 14. and 

see Post. 272. Poph. 121. It was so 
resolved by all the Judges in Easter 
Term, 39 feiiz. though they thought 
it more discreet for every one i11 
such a case to attend and assist the 
king’s officers in preserving the peace. 
And, certainly, if private persons in' 
terfere to suppress a riot, they must 
give notice of their intention.

(jr) Post. 321. 1 Hale 481, 496.
(y) 21 Ed. 1. slat. 2.
(2) 1 MS. Sum. 145, 175. Sum. 3b 

46. cited 1 East. P. C. c. 5. s. 31. p. 256. 
Palm. 546. 2 Roil. R. 120. And there 
is a special warning in the statute, 
that the foresters act not from malie® 
or malicious pretence, s. 2.

(a) 3 and 4 W. & M. c. 10. s. 5.
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them as gamekeepers, may resist offenders in the night, within 
hen- respective manors or royalties, in the same manner and with 

equal indemnity as if the fact had been committed in anv ancient 
chase, (b) '

Sir William Hawkesworth being weary of life, and willin'.- to 
Je 11 “ of it by the hand of another, having first blamed his keeper 
01 suffering his deer to be destroyed, and commanded him to exe

cute the law, came himself into his park at night as if with intent 
j ®teal the deer ; and being questioned by the keeper, who knew 
i lm oot, and refusing to stand or answer, he was shot by the 
keeper. This was decided to be excusable homicide by the statute 
J-'c malefactoribus in parcis. (c)

A man may repel force by force in defence of his person, habi- 
ation, or property, against one who manifestly intends and en- 
eavours, by violence or surprise, to commit a known felony upon 
i her. In these cases he is not obliged to retreat, but may pursue 
T adversary tiff he finds himself out of danger; and if, in a con- 
met between them, he happens to kill, such killing is justifiable.(d) 
■°ut it has been holden, that this rule does not apply to any crime 
Unaccompanied with force, as picking of pockets, (e) It seems, 
herefore, that the intent to murder, ravish, or commit other felo- 

jnes attended with force or surprise, should be apparent, and not 
f . i *n doubt: so that if A. make an attack upon B., it must 

Plainly appear by the circumstances of the case (as the manner of 
1 e assault, the weapon, &c.) that the life of B. is in imminent 
°%r; otherwise, his killing the assailant will not be justifiable 
^elf-defence. (/) And the rule clearly extends only to cases of 
miony ; for if one come to beat another, or to take his goods 
merely as a trespasser, though the owner may justify the beat- 
r !" of him, so far as to make him desist, yet if he kill 
:!lm, it ,is manslaughter, (g) But if a house be broken open, 
uough m the daytime, with a felonious intent, it will be within 

me rule.(/i)
A statute made(z) in affirmance of the common law, after recit- 

Ug, that it had been doubted whether, if any person should 
ttempt feloniously to rob or murder any persons, in or near any

5T9

Homicide in 
the preven
tion of any 
forcible and 
atrocious 
crime.

24 Hen. 8. 
c. 5. Persons 
killing those 
who are at-

j (*) 4 and 5 W. & M. c. 23. s. 4. It 
as been doubled whether an assistant 
0 a legal gamekeeper could justify 
e'zing a fishing net, under this statute, 
' J- and whether the authority were 

-Pt personal. Rex v. Anneslcy and 
.adding, 9 St. Tri. 329, 330. But it 

said, that, without considering that 
ju'estion, it is sufficient to observe, 
ciat the case did not turn upon this 
1.;!.Use of the act, which has express 
si- ,rcnce to the powers given by the 
[„;i : 21 Ed. 1. and that statute ex- 
p““s hi terms to assistants. 1 East.

■ f ■ c. 5. s. 31. p. 256.
(c) 1 Hale 40.

But if one pick my pocket, and I can
not otherwise take him than by kill
ing him, this falls under the general 
rule concerning the arresting of felons. 
1 East. P. C. c. 5. s. 45. p. 273.

(/) 1 Hale 484.
(f) 1 Hale 485, 486. 1 Hawk. P. C. 

c. 28. s. 23. Eel. 132. 1 East. P. C. 
c. 5. s. 44. p. 272.

(à) 1 East. P. C. c. 5. s. 44. p. 273. 
In 4 Blac. Com. ISO. it is said, that 
the rule reaches not to the breaking 
open of any house in the day-time, 
unless it carries with it an attempt of 
robbery also. But it will apply where

C-23 o,484‘ etse,tu- 1 Hawk. P. C. attempt of robbery. 1 Hale 488.
Wr%88.4Blac.Com.I80.
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common highway, cart-way, horse-way, or footway, or in their 
mansions, messuages, or dwelling places, or attempt to break any 
dwelling-house in the night-time, and should happen in such felo
nious intent to be slain by those whom they should so attempt to 
rob or murder, or by any person being in their dwelling-house, 
attempted to be broken open, the person so happening to slay the 
person so attempting to commit murder or burglary, should forfeit 
goods and chattels, enacts “ that if any person or persons be in- 
“ dieted or appealed of or for the death of any such evil-disposed 
“ person or persons attempting to murder, rob, or burglarily to 
“ break mansion-houses, as is abovesaid, the person or persons so 
“ indicted or appealed thereof and of the same by verdict so found 
“ and tried shall not forfeit or lose any lands, tenements, goods, 
“ or chattels, for the death of any such evil-disposed person in 
“ such manner slain, but shall be thereof and for the same fully 
“ acquitted and discharged,” in like manner as if lawfully ac
quitted of the death of such person. But though the statute only 
mentions certain cases, it must not be taken to imply an exclusion 
of any other instances of justifiable homicide which stand upon 
the same grounds of reason and justice. So that the killing of 
one who attempts the wilful burning of a house is free from for
feiture without the aid of this statute. (Zr)

Important considerations will arise in cases of this kind, as to 
the grounds which the party killing had for supposing that the 
person slain had a felonious design against him ; more especially 
where it afterwards appears that no such design existed. One Levet 
was indicted for killing Frances Freeman, under the following cir
cumstances. Levet being in bed and asleep, his servant who had 
procured Frances Freeman to help her about the work of the 
house, and went to the door about twelve o’clock at night to let 
her out, conceived that she heard thieves about to break into the 
house : upon which she ran to him, and told him of what she ap
prehended. Levet arose immediately, took a drawn sword, and, 
with his wife, went down stairs : when the servant, fearing that he* 
master and mistress should see Frances Freeman, hid her in the 
buttery. Levet with his sword searched the entry for thieves, 
when his wife, spying Frances Freeman in the buttery, and n°l 
knowing her, conceived her to be a thief, and cried out to he* 
husband in great fear, “ Here they be that would undo us : 
when Levet, not knowing that it was Frances Freeman in the 
buttery, hastily entered with his drawn sword, and being in the 
dark, and thrusting before him with his sword, thrust France5 
under the left breast and gave her a mortal wound, of which she 
instantly died. (Z) This was ruled to be misadventure : but ü 
great judge appears to have thought the decision too lenient, allC* 
that it would have been better ruled manslaughter ; due circum
spection not having been used, (m) Upon this opinion, however, 
some observations have been made ; and it has been ably argued, 
upon the peculiar facts and circumstances of the transaction, the

(k) 1 Hale 488. 1 East. P. C. c. 5.
S. 44. p. 272.

(l) Level’s case, Cro. Car. 538. 1

Hale 42, 474. Jones (W.) 429. 
(m) Post. 299.
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the case seems more properly to be one of those mentioned by 
Lord Hale, (n) where the ignorance of the fact excuses the party 
from all sort of blame, (o) And in another book of great authority, 
the case is mentioned as one in which the defendant might have 
justified the fact under the circumstances, on the ground that it 
had not the appearance even of a fault. (]>)

Questions will also sometimes arise as to the apparency of the Apparency of 
intent in one of the parties to commit such felony as will justify intent- 
the other in killing him. Mawgridge, on words of anger, threw a Mawgridge’s 
bottle with great force at the head of Mr. Cope, and immediately case- 
drew his sword, upon which Mr. Cope returned a bottle with 
equal violence : q) and it was held that this was lawful and justifi
able on the part of Mr. Cope, on the ground that he that has 
manifested malice against another, is not fit to be trusted with a 
dangerous weapon in his hand, (r) There seems to have been 
good reason for Mr. Cope to have supposed that his life was in 
danger : and it was probably on the same ground that the judg
ment on Ford’s case proceeded. Mr. Ford being in possession of Ford’s case, 
a room at a Tavern, several persons insisted upon having it, and 
turning him out, which he refused to submit to : thereupon they 
drew their swords upon Mr. Ford and his company, and Mr.
Ford drew his sword, and killed one of them : and this was ad
judged justifiable homicide, (s) For if several attack a person at 
once with deadly weapons, as may be supposed to have happened 
in this case, though they wait till he be upon his guard, yet it 
seems, (there being no compact to fight) that he would be justified 
in killing any of the assailants in his own defence ; because so 
Unequal an attack resembles more a desire of assassination than of 
combat, (t) But no assault, however violent, will justify killing Unless a felo- 
the assailant under the plea of necessity, unless there be a plain mous intent 
manifestation of a felonious intent, (u) And it may be further ““ssauit, 
observed, that a man cannot, in any case, justify killing another by however vio- 
a pretence of necessity, unless he were wholly without fault in lent, will not 
bringing that necessity upon himself ; for, if he kill any person in p.^ty) ^nd 
defence of an injury done by himself, he is guilty of manslaughter the necessity 
at least : as in the case where a body of people wrongfully detained Jnust be 
a house by force, and killed one of those who attacked it, and en- ll1il°"=1'f j'y"™e 
deavoured to set it on fire, (to) _ party killing.

Mr. Justice Foster was of opinion, that, upon the same prin
ciple upon which Mawgridge’s case was decided, and possibly 
upon the rule touching the arrest of a person who has given a

(n) 1 Hale 42. used by Mr. Justice Foster in citing
(o) 1 East. P. C. c. 5. s. 46. p. 274, it, were probably made on the ground

275. of the reason suggested in the margin
(p) 1 Hawk. P. C. c. 28. s. 27. of Kelyng for the judgment, namely,
(q) Mawgridge’s case, Kel. 128, 129, that the killing by Mr. Ford in de-

Ante, 445. fence of his own possession of the room
(r) By Lord Holt, Kel. 128, 129. was justifiable, which, under those cir-
(s) Ford’s case, Kel. 51. cumstances, might be fairly question-
(!) 1 East. P. C. c. 5. s. 47. p. 276. ; ed : as, on that ground, it might

and see 1 East. P. C. c. 5. s. 25. p. have been better ruled to be man- 
243. where Ford’s case is observed slaughter.
Upon ; and it is said that the memo- (u) 1 East. P. C. c. 5. s. 47. p. 277. 
fandum, in the margin of Kelyng to (u>) 1 Hawk. P. C. c. 28. s. 22. 1
inquire of this case, and the queere Hale 405, 440, 441.
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dangerous wound, the Legislature, in the case of the Marquis de 
Guiscard, who stabbed Mr. Harley sitting in Council, discharged 
the parties who were supposed to have given the Marquis the 
mortal wound from all manner of prosecution on that account, 
and declared the killing to be a lawful and necessary action, (x)

Where a known felony is attempted upon any one, not only the 
party assaulted may repel force by force, but his servant attending 
him, or any other person present, may interpose to prevent the 
mischief ; and if death ensue, the party so interposing will be jus
tified. (y). So, where an attempt is made to commit arson, or 
burglary, in the habitation, any part of the owner’s family, or even 
a lodger, may lawfully kill the assailants, in order to prevent the 
mischief intended, (z)

But, in cases of mutual combats or sudden affrays, a person in
terfering should act with much caution. Where, indeed, a person 
interferes between two combatants with a view to preserve the 
peace, and not to take part with either, giving due notice of his 
intention, and is under the necessity of killing one of them in 
order to preserve his own life or that of the other combatant, it 
being impossible to preserve them by other means, such killing 
will be justifiable : (a) but, in general, if there be an affray and an 
actual fighting and striving between persons, and another run in, 
and take part with one party, and kill the other, it will not be jus
tifiable homicide, but manslaughter. (A)

It should be observed, that as homicide committed in the pre
vention of forcible and atrocious crimes is justifiable only upon 
the plea of necessity, it cannot be justified, unless the necessity 
continue to the time when the party is killed. Thus, though the 
person upon whom a felonious attack is first made be not obliged 
to retreat, but may pursue the felon till he finds himself out of 
danger; yet if the felon be killed after he has been properly se
cured, and when the apprehension of danger has ceased, such kill
ing will be murder : though perhaps, if the blood were still hot 
from the contest or pursuit, it might be held to be only man
slaughter, on account of the high provocation, (c)

(x) 9 Ann. t. 16. Fost. 275. (a) 1 Hale 484. 1 East. P. C. c. 5.
(y) 1 Hale 481, 484. Fost. 274. s. 58. p. 290.

And in Handcock v. Baker and others, (6) 1 East. P. C. c. 5. s. 58. p. 291. 
2 Bos. & Pul. 265. Chambre, J. said, Ante, 499 ; and see also ante, Book 
“ It is lawful for a private person to II. Chap. xxvi. Of Affrays, p. 270.
“ do any thing to prevent the perpe- (c) 1 East. P. C. c. 5. s. 60. p. 293. 
“ tration of a felony.” 4 Blac. Com. 185. 1 Hale 485.

(z) Fost. 274.
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CHAPTER THE FIFTH.

OF DESTROYING INFANTS IN THE MOTHER'S WOMB.

We have already seen, that an infant in its mother’s womb, not 
being in rerum natura, is not considered as a person who can be 
killed within the description of murder, (a) An attempt, however, 
to effect the destruction of such an infant, though unsuccessful, 
appears to have been treated as a misdemeanour at common 
law : (b) and a statute has lately been passed, by which certain 
acts, intended to procure the miscarriage of a woman with child, 
are made highly penal.

The 43 Geo. 3. c. 58. s. 1., after reciting that certain heinous 
offences, with intent to procure the miscarriage of women, had 
been of late frequently committed, and that no adequate means 
had been provided for their prevention and punishment, enacts, 
that if any person or persons shall, either in England or Ireland, 
“ wilfully, maliciously, and unlawfully, administer to, or cause to 
11 be administered to, or taken by any of his majesty s subjects, 
“ any deadly poison, or other noxious and destructive substance 
“ or thing, with intent such his majesty's subject or subjects 
“ thereby to murder, or thereby to cause and procure the mis- 
“ carriage of any woman then being quick with child, the 
person or persons so offending, their counsellors, aiders, and 
abettors, knowing of and privy to such offence, shall be felons, 
and shall suffer death, as in cases of felony, without benefit of

Upon an indictment on this section of the statute, the woman, 
in point of fact, was in the fourth month of her pregnancy : but 
she swore that she had not felt the child move within her before 
taking the medicine, and that she was not then quick with child. 
The medical men, in their examinations, differed as to the time 
when the fœtus may be stated to be quick, and to have a distinct 
existence : but they all agreed, that, in common understanding, a 
woman is not considered to be quick with child till she has lelt 
the child alive and quick within her, which happens with different 
women in different stages of pregnancy, although most usually

(а) Ante, 424.
(б) See a precedent of an indict

ment for this offence as a misde

meanor at common law in 3 Chit. 
Crini. Law, 798. procured from the 
Crown Office, Mich. T. 42 Geo. 3.

Common law 
offence.

43 G. 3. c. 58. 
s. 1. adminis
tering poison, 
&c. with in
tent to cause 
the miscar
riage of a wo
man quick with 
child, felony 
withoutclergy.

The words 
“ quick with 
child” are to 
he construed 
according to 
the common 
understand
ing, in which 
they signify 
that the wo
man has felt 
the child move 
within her.
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about the fifteenth or sixteenth week after conception. And Law
rence, J. said, that this was the interpretation that must be put 
upon the words-, “ quick with child,” in the statute ; and, as the 
woman had not felt the child alive within her before taking the 
medicine, he directed the jury to acquit the prisoner, (c)

The second section of the statute recites that it might some
times happen that poison or some other noxious and destructive 
substance or thing might be given, or other means used, with in
tent to procure miscarriage or abortion, where the woman might 
not be quick with child at the time, or it might not be proved that 
she was quick with child : and enacts, “that if any person or per- 
“ sons shall wilfully and maliciously administer to, or cause to be 
“ administered to, or taken by any woman, any medicines, drug, 
“ or other substance or thing whatsoever, or shall use or employ, 
“ or cause or procure to be used or employed, any instrument or 
“ other means whatsoever, with intent thereby to cause or procure 

the miscarriage of any woman not being, or not being proved to 
“ be, quick with child at the time of administering such things, or 
“ using such means, that then and in every such case, the person 
“ or persons so offending, their counsellors, aiders, and abettors, 
“ knowing of and privy to such offence, shall be and are hereby 
“ declared to be guilty of felony, and shall be liable to be fined, 
“ imprisoned, set in and upon the pillory, publicly or privately 
“ whipped, or to suffer one or more of the said punishments, or to 
“ be transported beyond the seas, for any term not exceeding 
“ fourteen years, at the discretion of the court, before which such 
“ offender shall be tried and convicted.”(d) It is observable, that 
the using an instrument, &c. with intent to procure a miscarriage, 
thus made a felony within clergy, is not noticed in the former sec
tion of the statute, which relates to the procuring the miscarriage 
of a woman being quick with child.

An indictment upon this section of the statute charged the pri
soner with having administered to a woman a decoction of a certain 
shrub called savin ; and it appeared upon the evidence that the 
prisoner prepared the medicine which he administered, by pouring 
boiling water on the leaves of a shrub. The medical men who 
were examined stated, that such a preparation is called an infusion, 
and not a decoction, (which is made by boiling the substance in 
the water) upon which the prisoner’s counsel insisted that he was 
entitled to an acquittal, on the ground that the medicine was mis
described. But Lawrence, J. overruled the objection, and said 
that infusion and decoction are ejusdem generis, and that the va
riance was immaterial : that the question was, whether the pri
soner administered any matter or thing to the woman to procure 
abortion, (e)

In the same case, witnesses having been called on behalf of the 
prisoner to prove that the shrub he used was not savin, the counsel 

(c) Rex v. Phillips, Monmouth Sum. 75. And upon an indictment for
Ass. 1812. cor. Lawrence, J. 3 Campb 
77.

(d) The punishment of the pillory 
is now taken away, by the 56 Geo. 3. 
c. 138.

(e) Rex v. Phillips, 3 Campb. 74,

murder, if the death be laid to have 
been by one sort of poison, and it turn 
out to have been by another, the dif
ference will not be material. Ante, 
467.
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for the prosecution insisted that he might, notwithstanding, he 
found guilty upon the last count of the indictment, which charged 
that he administered a large quantity “ of a certain mixture, to the 
“ jurors unknown, then and there being a noxious and destructive 
“ thing.” The prisoner’s counsel objected that, unless the shrub 
was savin, there was no evidence that the mixture was “ noxious 
“ and destructive.” Lawrence, J. held, that in an indictment on 
this clause of the statute, it was improper to introduce these 
words ; and that though they had been introduced, it was not ne
cessary to prove them. And he further said, “ it is immaterial 
“ whether the shrub was savin or not, or whether or not it was 
“ capable of procuring abortion, or even whether the woman was 
“ actually with child. If the prisoner believed, at the time, that 
“ it would procure abortion, and administered it with that intent, 
“ the case is within the statute, and he is guilty of the offence 
“ laid to his charge.” (/)

(/) Rex v. Phillips-, 3 Campi). 76. 
The prisoner had previously been tried 
upon the first section of the statute, 
for the capital charge, and acquitted. 
See ante, 553. Upon this second in
dictment he urged that he had given

the young woman an innocent draught 
for the purpose of amusing her, as she 
had threatened to destroy herself, un
less enabled to conceal her shame ; 
and the jury returned a verdict of 
Not guilty.
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CHAPTER THE SIXTH.

OF RAPE, AND THE UNLAWFUL CARNAL KNOWLEDGE OF 

FEMALE CHILDREN.

SECTION I.

Of Rape.

Definition of Rape has been defined to be the having unlawful and carnal know-
rape. ledge of a woman, by force, and against her will, (a)
Made a capital This offence has, for many years past, been justly visited with 
EUz! c! zfg18!. capital punishment : but it does not appear to have been regarded

as equally heinous at all periods of our constitution. Anciently,
indeed, it appears to have been treated as a felony, and, conse
quently, punishable with death : but this was afterwards thought 
too hard ; and, in its stead, another severe but not capital punish
ment was inflicted by William the Conqueror, namely, castration 
and loss of eyes ; which continued till after Bracton wrote, in the 
reign of Henry III. (A) The punishment for rape was still further 
mitigated, in the reign of Edward I., by the statute of Westm. 1. 
c. 13. which reduced the offence to a trespass, and subjected the 
party to two years’ imprisonment, and a fine at the King’s will. 
This lenity, however, is said to have been productive of terrible 
consequences ; and it was, therefore, found necessary, in about 
ten years afterwards, and in the same reign, again to make the 
offence of forcible rape a felony, by the statute Westm. 2. c. 34. 
The punishment was still further enhanced by the statute 18 Eliz. 
c. 7. s. 1., which enacts, that any person committing felonious rape 
or ravishment, and found guilty by verdict, or outlawed, or con
fessing the crime upon arraignment, shall suffer death without 
benefit of clergy. And an indictment for this offence may be pro
secuted at any time, and notwithstanding any subsequent assent 
of the party grieved, (c)

(a) lHawk.P.C. c.41.s. 2. 1 Hale P. C. c. 41. s. II. 1 Hale 627. Bract.
627,628. Co. Lit. 123 b. 2 Inst. 180. 
3 hist. 60. 4Blac. Com, 210. 1 East.
P. C. c. 10. s. 1. p. 434.

(b) 4 Blac. Com. 21!. 1 Hawk.

lib. 3. c. 28. Leg. Gul. 1. 1. 19. 
Wilk. Leg. Anglo-Sax. 222. 290.

(c) 1 Hale 631, 632. 1 East. P. C. c. 
10. s. 9. p. 446.
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All who are present, aiding and assisting a man to commit a 

rape, are principal offenders in the second degree, whether they 
be men or women ; and they are also ousted of clergy, (d) And 
there may be accessories before and after in this offence ; for though 
it be made felony by a statute, which speaks only of those who 
commit the offence, yet accessories, before and after, are conse
quentially included : but such accessories have their clergy, (e)

The law presumes, that an infant, under the age of fourteen 
years, is unable to commit the crime of rape ; and, therefore, it 
seems that he cannot be guilty of it. (/) This doctrine, however, 
proceeds upon the ground of impotency, rather than the want of 
discretion ; and such infant may, therefore, be a principal in the 
second degree, as aiding and assisting in this offence, as well as in 
other felonies, if it appear by sufficient circumstances, that he had 
a mischievous discretion, (g) A husband cannot be guilty of a rape 
upon his wife, on account of the matrimonial consent which she 
has given, and which she cannot retract : but he may be guilty as 
a principal by assisting another person to commit a rape upon his 
wife ; for though in marriage the wife has given up her body to 
her husband, she is not by him to be prostituted to another. (It) 
Where a party took a woman by force, compelled her to marry 
him, and then had carnal knowledge of her by force, it appears to 
have been holden, that she could not maintain an appeal of rape 
against her husband, unless the marriage were first legally dis
solved : but that when the marriage was made void ab initio, by a 
declaratory sentence in the ecclesiastical court, the offence became 
punishable, as if there had been no marriage, (i) The forcible 
taking away and marrying a woman against her will is, however, 
made felony by the statute 3 Hen. 7- c. 2. ( j)

The offence of rape may be committed, though the woman at 
last yielded to the violence, if such her consent was forced by fear 
of death or by duress. (Æ) And it will not be any excuse that she 
was first taken with her own consent, if she were afterwards forced 
against her will ; nor will it be an excuse that she consented after 
the fact, or that she was a common strumpet, or the concubine of 
the ravisher : for she is still under the protection of the law, and 
may not be forced, (a) Circumstances of this kind, however, 
though they do not necessarily prevent the offence from amounting 
to a rape, yet are material to be left to the jury, in favour of the 
party accused, especially in doubtful cases. (1) The notion that if 
the woman conceived it could not be a rape, because she must, in 
such case, have consented, appears to be quite exploded, (m)

(d) Rex v. Vide and others, Fitz.
Corone, pi. 86. 1 Hawk. P. C. c. 41.
s. 10. Lord Baltimore’s case, 4 Burr. 
2179. I Hale 628, 633. 1 East. P. C.
c. 10. s. 1. p. 435. Rex a. Burgess and 
others, Trin. T. 1813, post, 561.

(e) 1 Hale 631,632, 633. As to ac
cessories being consequentially in
cluded, see ante, 32.

(f) 1 Hale 630. Ante, 3.
(g) Id. ibid.
(h) Lord Castlehavon’s case, 1 St.

Tri. 387. 1 Hale 629. Hutt. 116. 1
Sir. 633.

(?) 1 Hale 629.
(,/) Post. Chap. viii.
(k) 1 Hawk. P. C. c. 41. s. 6. 1 East. 

P. C.c. 10. s. 7. p. 444.
(a) 1 Hawk. P. C.c. 41. s.7. 1 East. 

P. C. c. 10. s. 7. p. 444, 445. 4 Blac. 
Com. 213.

(l) 1 East. P. C. c. 10. s. 7. p. 445.
(m) 1 Hale 631. 1 Hawk. P. C. c. 41.

s. 8. 1 East. P. C. c, 10. s. 7. p. 445.
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A question lately arose, whether having carnal knowledge of a 
married woman, under circumstances which induce her to sup
pose it is her husband, amounts to a rape. The prisoner broke 
and entered a house by night, in order to have connection with 
the owner’s wife if he could pass as her husband, but not mean
ing to force her if she discovered the fraud ; he was in the act of 
copulation when she made the discovery, and immediately and 
before completion he desisted. Upon an indictment for burglary 
with intent to commit a rape, the jury found that he entered with 
the intent to pass for the woman’s husband, and to have connec
tion with her if she did not make the discovery, and to desist if 
she did. Upon a case reserved, four of the Judges thought that 
the having carnal knowledge of a woman whilst she was under the 
belief of its being her husband would be a rape ; but the other 
eight Judges thought that it would not : and Dallas, C. J. pointed 
out forcibly the difference between compelling a woman against 
her will, when the abhorrence which would naturally arise in her 
mind was called into action, and beguiling her into consent and 
co-operation. But several of the eight Judges intimated that if 
the case should occur again, they would advise the jury to find a 
special verdict, (a)

It is agreed that there must be penetratio, or res in re, in order 
to constitute the “ carnal knowledge,” which is a necessary part 
of this offence, (n) But a very slight 'penetration is sufficient. 
Thus, where it was proved on behalf of a prisoner, who was 
charged with having ravished a young girl, that the passage of 
her parts was so narrow that a finger could not be introduced ; 
and that the membrane called the hymen, which crosses the va
gina, and is an indubitable mark of virginity, was perfectly whole 
and unbroken ; but it was admitted that the hymen is in some 
cases an inch and in others an inch and a half beyond the orifice 
of the vagina ; Ashhurst, J. left it to the jury to say whether any 
penetration were proved. And the Judges afterwards held upon 
a conference, (De Grey, C. J. and Eyre, B. being absent,) that 
this direction was perfectly right ; and that the least degree of 
penetration is sufficient, though it may not be attended with the 
deprivation of the marks of virginity, (o)

But whether or not there must be emissio seminis, in order to 
constitute a rape, is a point which has been much doubted, and 
upon which very different opinions have been liolden. (y>) The 
later cases differ also upon this question. Thus, in a case of 
sodomy, which is governed by the same principles as rape, six 
Judges held, upon a special verdict finding penetration but the 
emission out of the body, that both emission and penetration 
were necessary : while on the other hand five Judges thought that 
the injectio seminis was not necessary ; and they said that injec-

(a) Rex v. Jackson, Tr. T. 1822. 
Russ. & Ry. 487.

(n) 1 Hale 628. 3 Inst. 59, 60. 1
Hawk. P. C. c. 41. s. 3. Sum. 117. 
1 East. P. C. c. 10. s. 3. p. 437. Rex 
1’. Page, Dy. 304 a. tra mar g. Çro. 
Car. 332.

(o) Rex v. Russen, O. B. Oct. 1777. 
Serj. Foster’s MS. 1 East. P. C. c. 10. 
s. 3. p. 438, 439. MS. Bayley, J.

(p) 12 Rep. 37. Sum. 117. Stamf.
44. 1 Hawk. P. C. c. 4. s. 2. c. 41. s.
3. that the emissio seminis is necessary. 
1 Hale 628, contra:
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tion cannot be proved in the case of a child, or of bestiality, and 
that penetration may be evidence of emission, (q) Subsequently 
to this case, Willes, C.J. presiding at a trial for this offence, 
adopted the doctrine of the proof of emission being necessary : (r) 
but that great crown lawyer, Mr. J. Foster, held otherwise upon 
a similar occasion, (s) as did Clive, J. upon another trial a few 
years afterwards, (t) The matter was further considered, in à 
case where the prosecutrix could not prove any emission ; and 
Bathurst, J. directed the jury, that if they believed that the pri
soner had his will of her, and did not leave her till he chose it 
himself, they should find him guilty, though an emission were not 
proved ; and after the jury had returned a verdict of guilty, he 
said, that it was always his opinion, that it was not necessary to 
prove emission ; and Smythe, B., who was present at the trial, 
was clearly of the same opinion, (it) And in a case which has 
been before mentioned, where it was agreed that the least degree 
of penetration was sufficient, it seems that the jury were directed 
by Ashhurst, J. that if the penetration were proved, the rape was 
complete in law. (w) The weight of the authorities, therefore, 
after these cases had been decided, was supposed to be much 
against the necessity of the proof of emission as well as penetra
tion, (a:-)

But a more recent case appears to have introduced the contrary 
doctrine. The case, which was reserved for the opinion of the 
Judges, stated, that the fact of penetration was positively sworn 
to ; but that there was no direct evidence of emission. From in
terruption, it appeared probable that emission was not effected ; 
and the jury, under the direction of the learned Judge who tried 
the prisoner, found a verdict of guilty, but said, that they did not 
find the emission. Upon this case three of the Judges (y) held, 
that the offence was complete by penetration only ; but seven of 
them (3) held both emission and penetration to be necessary : they 
thought, however, that the fact should be left to the jury. One 
judge was absent ; (a) and Lord Mansfield only stated, that a great 
majority seemed to be of opinion that both were necessary. It is 
said that the majority, in this case, proceeded upon the ground 
that carnal knowledge (which they considered could not exist 
without emission) was necessary to the consummation of the of
fence : but that this definition was denied by the others, who ob
served, that carnal knowledge was not necessary to be laid in the 
indictment, but only that the defendant ravished the party.(6)

(q) Rex v. Ruffin, O. B. 1721, or 
1722, Baron Price’s MS. 1 East. P. C. 
c. 10. s. 3. p. 437, 438. The Judges 
thus differing in opinion, it was pro
posed to discharge the special verdict, 
and indict the party for a misde
meanor.

(r) Rex v. Gave, O. B. 1747, Serj. 
Forster’s MS. 1 East. P. C. c. 10. s. 3. 
p. 438.

(s) 1 East. P. C. ibid.
(J) Rex v. Bloomfield, Thelford, 

1758, Serj. Forster’s MS. 1 East. P. (h 
ibid.

(to) Rex v. Sheridan, O. B. 8 Geo. 3. 
2 MS. Sum. 333. 1 East. P. C. c. 10.
S. 3. p. 438.

(w) Rex v. Russen, ante, note (0).
(x) 1 East. P. C. c. 10. s. 3. p. 439.
(y) Lord Loughborough, Buller, J. 

(who tried the prisoner) and Heath, J.
(ss) Skynner, Ld. C. B., Gould, Wil

les, Ashhurst, and Nares, Justices, and 
Eyre and Hotham, Barons.

(а) Perryn, B.
(б) Rex v. Hill, 1781. MS. Gould 

and B idler, Justices. 1 East. F. C. 
c. 10, s. 3. p. 439, 440.

559
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In a later case from the privy council, upon proceedings under a 
court martial against a seaman for sodomy, it was stated that 
there was complete penetration and emission : but the emission 
was out ofithe body of the person on whom the sodomy was com
mitted ; and, upon full consideration, the Judges were of opinion 
that injectio seminis was essential ; and they stated as their opinion 
that, upon the authority of what a series of later years had been 
understood to be the law, and had been acted upon as such, the 
offence was not complete, and that the prisoner should not have 
been convicted.^)

Upon the authority of these cases it seems, therefore, that at the 
present time, the offence would not be considered as complete 
without some proof of the emissio seminis. But this doctrine is 
not free from considerable difficulty ; and appears to be fairly 
open to the observation, that where the violence has proceeded to 
the extent of an actual penetration of the unhappy sufferer’s body, 
an injury of the highest kind has been effected. The quick sense 
of honour, the pride of virtue, which nature, in order to render 
the sex amiable, has implanted in the female heart, is violated be
yond redemption ; and the injurious consequences to society are 
in every respect complete.(c)

Supposing, however, that emission is necessary, it seems that 
penetration is prima facie evidence of it, unless the contrary 
appear probable from the circumstances, (cl) Thus, where a 
woman swore that the defendant had his will with her, and had 
remained on her body as long as he pleased, but could not speak 
as to emission, Buller, J. said, that it was sufficient evidence of a 
rape to be left to the jury.(e) And he mentioned a case, which 
he recollected, of an indictment for a rape, where the woman had 
sworn that she did not perceive anything come from the man, and 
that, though she had many children, she never was in her life sen
sible of emission from a man ; and that this was ruled not to 
invalidate the evidence which she gave of a rape having been com
mitted upon her. In a case where the party ravished had died 
before the trial, her deposition, corroborated by other evidence of 
actual force and penetration, was held sufficient to warrant a con
viction, though there did not appear to be any direct evidence of 
emission. It was left to the jury to determine whether the crime 
had been completed by penetration and emission ; and they were 
directed that they might collect the fact of emission from the evi
dence, though the unfortunate girl was dead, and could not there
fore give any further account of the transaction, than that which 
was contained in her deposition before the magistrate. (/)

If something occurs to create an alarm to the party while he is

W Rex v. Parker, Hil. T. 1812. (e) Rex v. Harmwood, Winchester,
MS. Bayley, J. Spr. Ass. 1787. 1 East. P. C. c. 10.

(c) 1 East. P. C. c. 10. s. 3. p. 436, s. 3. p. 440. The indictment was for
437. Post. 274. an assault with intent to ravish -, and

(d) The majority of the judges in the learned judge ordered the defend- 
Hill’s case, ante, note (6), thought the ant to be acquitted of that charge»- 
question of emission was a fact for the upon the evidence appearing to 
jury ; and see the opinion of Bathurst, amount to proof of an actual rape.
J. ante, 559, and see 1 East. P. C. (_/") Rex v. Flemming and Wind- 
c. 10. s. 3. p. 440. ham, 2 Leach. 854.
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perpetrating the offence, it may be for the jury to say whether he 
left the body re infecta because of the alarm, or whether he left it 
because his purpose was accomplished. The prisoner had been 
in the body of the woman two or three minutes ; and then, two 
men coming in sight, she struggled violently, and he withdrew 
from her body, but jumped with his knees upon her breast, and 
held her by the mouth and throat so that she could not speak or 
stir : but afterwards, upon her seizing an opportunity and calling 
out, the men came up and secured the prisoner. The woman 
spoke of him as having seen the men before he withdrew : the 
men thought he did not see them at that time. Holroyd, J. left 
the question to the jury, whether the prisoner had completed the 
crime before he withdrew, and withdrew on that account ; and 
the jury found that he had. And the Judges held that it was a 
question for the jury, and rightly left to them. (2)

It appears always to have been admitted, that emissio seminis 
of itself makes neither rape nor sodomy ; but it is spoken of as 
prima facie evidence of penetration, (g)

As the absence of previous consent is a material ingredient in of the india
tile offence of rape, it must be averred in the indictment ; where ment, 
it is usually expressed by stating that the fact was done “ against 
the will” of the party. (A) It is essential to aver, that the offender 
did feloniously “ ravish” the party ; and the omission of the word 
ravished will not be supplied by an averment that the offender 
“ did carnally know,” &c.(z) It has been considered, that the 
words “ did carnally know” are not essential, on the ground that 
rapere signifies legally as much as carnai,iter cognoscere : {k) but 
they are at any rate appropriate in describing the nature of the 
crime, and appear to be generally used.(Z) The omission of them 
would not, therefore, be prudent, (m) The indictment usually 
concludes “ against the form of the statute ;” but as the offence 
was anciently, as has been shewn, (n) a capital felony, such a 
conclusion has been thought to be unnecessary, (o) The indict
ment must conclude, as in other cases, “ against the peace, &c. 
but where the conclusion was against the peace of our said late 
lord the King, the offence being in the time of the present King, 
and no other King had been mentioned, it was held not to be ob
jectionable. The indictment was for a rape, stated to have been 
committed on the 9th March, 1 Geo. 4., and concluded “ against 
the peace of our said late lord the King : and, upon a case re
served, the Judges were unanimous that “ late” might be rejected;

(%) Rex a. Burrows, Mich. T. 1823.
MS. Bayley, J. Russ. & Ry. 519.

(g) 1 Hale 628. 1 Hawk. P. C. c. 4.
S. 2. 3 Inst. 60. But quccre how far
it can be taken as evidence of pene
tration.

(It) Grò. Gire. Comp. 401. 2 Stark.
Grim. Plead. 409. 3 Chit. Crini. Law,
815.

(t) 1 Hale 628, 632. Br. Indict, pi.
7. citing 9 Ed. 4. c. 6.

(k) 2 Inst, 180. and see 2 Hawk.
P. C. c. 25. s. ,56. Staumlf. 81. Co.

2 o

Lit. 137.
(!) See the precedents referred to, 

ante, note (it).
(m) 1 East. P. C. c. 10. s. 10. p. 448.

2 Stark. Grim. Plead. 409. note (p).
3 Chit. Crini. Law, 812. It is laid 
down generally, in some of the hooks, 
that the indictment must bo rapuit et 
carnaliter cognovit, 1 Hale 628, 632.

(n) Ante, 556.
(0) 1 East. P. C. c. 10. s. 10. p. 448. 

hut see 2 Stark. Grim. Plead. 409. 
note (q).
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The party ra
vished is a 
competent 
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But her credi
bility is to be 
left to the jury 
upon the con
curring cir
cumstances.

and Holroyd, J. thought that if it stood, it was not inapplicable to 
the existing King, and the prisoner was executed.(c)

The indictment against aiders and abettors may lay the fact to 
have been done by all, or may charge it as having been done by 
one and abetted by the rest. Thus where, upon an appeal against 
several persons for ravishing the appellant’s wife, an objection 
was taken that one only should have been charged as ravishing, 
and the others as accessories ; or that there should have been 
several appeals, as the ravishing by one would not be the ravish
ing of the others ; it was answered, that if two come to ravish, 
and one by comfort of the other does the act, both are principals, 
and the case proceeded.(a) And, in a modern case, the form of 
the indictment, in a charge of this kind, came under the con
sideration of the Judges. The indictment was against three per
sons for a rape, charging them all as principals in the first de
gree, that they ravished and carnally knew the woman ; and the 
prisoners were all found guilty. The Judge who tried them (at 
Chester) doubted whether the charge could be supported ; and, at 
his desire, the case was mentioned by Heath, J. to the other 
Judges, and all who were present agreed that the charge was 
valid, though the form was not to be recommended : but they gave 
no regular opinion, because the case was not regularly before 
them. (A)

It is clear that the party ravished is a competent witness : and 
indeed she is so much considered as a witness of necessity, that 
where a husband has been charged with having assisted another 
man in ravishing his own wife, the wife has been admitted as a 
witness against her husband, (p)

But though the party ravished is a competent witness, the cre
dibility of her testimony must be left to the jury, upon the cir
cumstances of fact which concur with that testimony. Thus, if 
she be of good fame ; if she presently discovered the offence and 
made search for the offender ; if she shewed circumstances and 
signs of the injury, whereof many are of that nature that women 
only are proper examiners ; if the place where the fact was done 
were remote from inhabitants or passengers ; if the party accused 
fled for it ; these, and the like, are concurring circumstances, 
which give greater probability to her evidence, (q) But if, on the 
other hand, the witness be of evil fame, and stand unsupported 
by others ; if, without being under controul, or the influence of 
fear, she concealed the injury for any considerable time after she 
had the opportunity of complaining ; if the place where the fact is 
alleged to have been committed, was near to persons by whom 
she might probably have been heard, and yet she made no out
cry ; if she has given wrong descriptions of the place ; these, and

(c) Rex v. Scott, East. T. 1820. MS. 
Bayley, J. Russ. & Ry. 415.

(а) Rex v. Vide and others, Fitz 
Corone, pi. 86. Ante, 29, 557.

(б) Rex ----------- , Tr. T. 1813, Lord
Ellenborough, C. J., Mansfield, C.J., 
and Grose, J., were absent. The case 
is mentioned as having occurred at

the Chester Spr. Ass. 1813, in 5 Evans’ 
Col. Slat. Cl. 6. p. 399. note (12).

(p) Rex v. Lord Castlehaven, 1 St.
Tri. 387. 1 Hale 629. Hutt. 116. 1
Sir. 633. Ante, 557.

(q) 4 Blac. Com. 213. 1 East. P. C-
c. 10. s. 7. p. 445.
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the like circumstances, afford a strong though not conclusive 
presumption that her testimony is feigned, (r)

The character of the prosecutrix as to general chastity may be 
impeached by general evidence.(«) But, in a case where a ques
tion was put to a prosecutrix, “ Whether she had not before had 
“ connection with other persons ; and whether she had not before 
“ had connection with a particular person who was named an 
objection taken to this question by the counsel for the prosecu
tion was allowed by the learned Judge ; who also allowed an ob
jection, made by the counsel for the prosecution, to the admissi
bility of evidence to prove that the girl had been caught in bed, 
about a year before this charge was preferred, with a young man 
who was tendered by the prisoner’s counsel to prove that he had 
connection with her ; and the question as to the admissibility of 
such evidence being reserved, eight Judges, who were present at 
the discussion, held that both the objections were properly al
lowed. (b)

The application of these and other rules upon this difficult sub
ject should always be made with due regard to the cautious observ
ations of a great and experienced Judge. Lord Hale says, “ It 
“ is true, that rape is a most detestable crime, and therefore 
“ ought severely and impartially to be punished with death : but 
“ it must be remembered, that it is an accusation easily to be 
“ made and hard to be proved, and harder to be defended by the 
“ party accused, though never so innocent.” (s) He then mentions 
two remarkable cases of malicious prosecution for this crime that 
had come within his own knowledge ; and concludes, “ 1 mention 
“ these instances, that we may be the more cautious upon trials 
“ of offences of this nature, wherein the court and jury may, with 
“ so much ease, be imposed upon without great care and vigi- 
“ lance ; the heinousness of the offence many times transporting 
“ the Judge and jury with so much indignation, that they are 
“ over hastily carried to the conviction of the person accused 
“ thereof, by the confident testimony, sometimes, of malicious 
“ and false witnesses.” (t)

It has been already mentioned, that this offence is subjected to 
capital punishment ; being made felony without benefit of clergy,
by 18 Eliz. c. 7- («)

Where there is no reason to expect that the facts and circum
stances of the case, when given in evidence, will establish that 
the crime of rape has been completed, the proper course will be, 
to prefer an indictment at common law, for an assault with intent 
to ravish ; which offence, though only a misdemeanor, yet is one 
of a very aggravated nature, and has, in many instances, been 
visited with exemplary punishment, (w) But this proceeding

(r) 4 Blac. Com. 213, 214. 1 East.
P. C. c. 10. s. 7. p. 445, 446.

(а) Rex v. Clarke, 2 Stark. N. P. C. 
241. Stark. Evid. Part IV. p. 1269.

(б) Rex u. Hodgson, December 1811, 
Russ. & Ry. 211.

(s) 1 Hale 635.
(t) 1 Hale 636. 
lu) Ante, 556.

(w) To the extent of fine, impri
sonment, and pillory, and finding sure
ties for good behaviour for life, 1 East. 
P. C. c. 10. s. 4. p. 441. The punish
ment of the pillory could not now he 
imposed for such offence, in conse
quence of the 56 Geo. 3. c. 138.; and 
with respect to sureties for good beha
viour for life, it is observed, that such

2 o 2
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should not be adopted where there is any probability that the 
higher offence will be proved ; as where, upon an indictment for 
an assault with intent to commit a rape, the prosecutrix proved a 
rape actually committed, a learned Judge directed an acquittal, 
on the ground that the misdemeanor was merged in the felony.O) 
Assaults by taking indecent liberties with females, though with
out actual force or violence, will be mentioned in a subsequent 
Chapter, (i)

SECT. II.

The carnal 
knowledge of 
a child under 
ten years old 
made felony 
without cler
gy, by ISEliz. 
c, 7.

The carnal 
knowledge of 
a child above 
ten and under 
twelve years 
old made a 
nlisdemeanor 
by stat. of 
Westm, 1. c. 
13.

Of (fie «M&zw/W Cbr%af of jFbma/g CWdrem.

e Khz. c. /. carnal knowledge of any woman child under the 
age or ten years is made felony without benefit of clergy: and 
this without any reference to the consent or non-consent of the 
Childs which must therefore be considered as immaterial. The 
statute enacts, “ that if any person shall unlawfully and carnally 

know and abuse any woman child under the age of ten years 
every such unlawful and carnal knowledge shall he felony ; and 
the offender, thereof being duly convicted, shall suffer as a 
telon without allowance of clergy.”
It appears at one time to have been thought, that the carnal 

knowledge of a child above the age of ten and under twelve years 
was rape, though she consented ; twelve years being the age of 
consent m a female, and the statute Westm. I. c. 13., which 
enacts “ that none do ravish any maiden within age, neither bv 

her own consent nor without,” being admitted to refer by the 
woras "within age,” to the age of twelve years, (y) It is ho* 
ever, now well established, that if the child be above ten years 
old it is not a felonious rape, unless it be against her will and 
consent (s) But children above that age, and under twelve, are 
still within the protection of this statute of Westm. ]. c. 13. the 
law_ with respect to the carnal knowledge of such children not 
î^vll?g keen altered by either of the subsequent statutes of 
Westm. w. c. 34. or ISEliz. c. /. (a) The statute Westm. 1. 
c. Id. makes the deflowering a child above ten years old and 
under twelve, though with her own consent, a misdemeanor 
punishable by two years’ imprisonment, and fine at the King's 
pleasure.(fi) 6
part of the sentence is not consonant 
to the practice of our present consti
tution in the apportionment of discre
tionary punishment; as tending to im
prisonment for life. East. P. C. ibid.

(x) Rex v. Harmwood, cor. Buller, 
J., Winchester Spr. Ass. 1787, 1 East. 
P. C. c. 8. s. 5. p. 411. and c. 16. s. 
3. p. 440. Ante, 560.

(i) Post. chap. xi. s. 1.
(y) 1 Hale 631. 2 Inst. 180. 3Inst. 

60.
(a) Sum. 112. 4 Blac. Com. 212. 

1 East. P. C. c. 10. s. 2. p. 436.
(а) Ante, 556.
(б) 4 Blac. Com. 212. 1 East. P. C.

c. 10. s. 2. p. 436.
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It is said, that an indictment on the statute 18 Eliz. c. 7- for 

deflowering a child under ten years of age, ought to conclude 
“ against the form of the statute/’ because the crime, as well 
as the punishment, is created by that statute, (c) And that, 
on the same account, it is necessary for the indictment to pursue 
the words of the act, and charge that the defendant feloniously, 
unlawfully, and carnally, knew and abused the party, being under 
the age of ten years, without adding the word ravished, (cl)

Upon prosecutions for this offence, it is an important con
sideration how far the child, upon whom the injury has been 
committed, is a competent witness. In former times, the com
petency appears to have been made to depend upon the age of the 
child ; and when the rule prevailed that no children could be 
admitted as witnesses under the age of nine years, and very few 
under ten, (e) the testimony of the injured child must have been 
for the most part excluded. A more reasonable rule has, how
ever, been since adopted ; and it appears now to be well estab
lished, that a child of any age, if capable of distinguishing be
tween good and evil, may be examined upon oath : but that, 
whatever may be its age, it cannot be examined unless sworn. (/) 
By such capability of distinguishing between good and evil, must 
be understood a belief in God, or in a future state of rewards and 
punishments ; from which the court may be satisfied that the 
witness entertains a proper sense of the danger and impiety of 
falsehood, (g)

It appears to have been allowed, that the fact of the child’s 
having complained of the injury recently after it was received, is 
confirmatory evidence : (/t) but where the child is not fit to be 
sworn, it is clear that any account which it may have given to 
others ought not to be received, (i) Thus, on an indictment for a 
rape on a child of five years of age, where the child was not exa
mined, but an account of what she had told her mother about 
three weeks after the transaction was given in evidence by the 
mother; and the jury convicted the prisoner principally, as was 
supposed, on that evidence ; the Judges, on a case reserved for 
their opinion, thought the evidence clearly inadmissible ; and the 
prisoner was accordingly pardoned, (k)

In all cases of this kind, it is undoubtedly much to be wished 
that, in order to render the evidence of the child credible, there 
should be some concurrent testimony, of time, place, and circum
stances, in order to make out the fact ; and that the conviction 
should not be grounded singly on the unsupported accusation of 
an infant under years of discretion. (/) But no general rule can 
he laid down on the subject ; and as a prisoner maybe legally

(c) 1 East. P. C. c. 10. s. 10. p. 4 Blac. Com. 214. Anon. Dy. 304 a. 
448. (g) White’s case, 1 Leach 430, 431.

(à) Id. ibid. and the cases cited, Id. 431, note (a)
(e) Rex v. Travers, 1 Str. 700. Rex and see post, Book on Evidence, 

v. Donnei, 1 East. P. C. c. 10. s. 5. p. (ft) Brazier’s case, ante, note (f).
442. 1 Hale 302. 2 Hale 278. (z) Phil, on Evid. 15.

(/) Brazier’s case, Reading Spring (/c) Tucker’s case, 1808. Phil, on 
Ass. 1779. 1 East. P. C. c. 10. s. 5. Evid. 15. 
p. 443,444. 1 Leach 199, S. C. Powell's (/) 4 Blac. Com. 214. 
case, 1 Leach 110. Bull. N. P. 293.
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convicted on such evidence, alone and unsupported, the degree of 
corroboration which the account given by the witness requires, is 
a question exclusively for the jury, from all the circumstances of 
the case, and especially from the manner in which the child has 
given its evidence. That evidence may be such as to leave no 
reasonable doubt of the prisoner’s guilt, although it stands unsup
ported by other witnesses, (m)

Where a criminal prosecution was coming on to be tried, and 
the learned Judge found that the principal witness was a female 
infant, wholly incompetent to take an oath, he postponed the trial 
till the following assizes ; and ordered the child to be instructed in 
the mean time, by a clergyman, in the principles of her duty, and 
the nature and obligation of an oath, {n) And at the next assizes, 
the prisoner was put upon his trial; and the infant, being found 
by the court on examination to have a piopei sense of the nature 
of an oath, was sworn ; and the prisoner was convicted upon her 
testimony, and executed, (o) But in a late case where it appeared 
that the material witness, though an adult, and of sufficient in
tellect, had no idea of a future state of rewards and punishments, 
and the learned Judge had on that account stopped the case, and 
discharged the Jury, in order that the witness might have an op
portunity of being instructed upon that subject, before the next 
assizes ; the Judges were of opinion, that the discharge of the 
jury was improper, and that an acquittal should have been di
rected. (p)

(m) Phil, on Evie!. 16. See note (a) to White’s case, 1 Leach
(n) Anon. cor. Rooke, J. at Glou- 430. ; and 2 Bac. Abr. 577 in the 

cester. Mr. J. Rooke mentioned the notes.
case on a trial at the Old Bailey in (o) Id. ibid.
1795 ; and added, that upon a confer- (p) Rex v. Wade, East. T. 1825.
enee with the other Judges, on his re- Ry. & Mood. 0. C. 86. An applica
tum from the circuit, they unani- tion tor a pardon was reco nini ended, 
inously approved of what he had done.
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CHAPTER THE SEVENTH.

OF SODOMY.

In treating of the offence of sodomy, peccatum illud, horribile, 
inter Christianos non nominandum, it is not intended to depart 
from the reserved and concise mode of statement which has been 
adopted by other writers.

It appears from different authors, that in ancient times the 
punishment of this offence was death : (a) but it had ceased to be 
so highly penal, when the statute 2/ H. 8. c. 6. again made it a 
capital offence. That statute reciting that there was not sufficient 
and condign punishment appointed and limited by the due course 
of the laws of the realm, for the detestable and abominable vice of 
buggery, committed with mankind or beast, enacts, “ that the 
“ same offence be from henceforth adjudged felony, and such order 
“ and form of process therein be used against the offenders as in 
“ cases of felony at common law : and that the offenders being 
“ hereof convicted by verdict, confession, or outlawry, shall suffer 
“ such pains of death, and losses and penalties 'of their goods, 
“ chattels, &c. as felons be accustomed to do, according to the 
“ order of the common laws of this realm ; and that no per* 
“ son, offending in any such offence, shall be admitted to his 
" clergy." (6)

The offence consists in a carnal knowledge committted against 
the order of nature by man with man ; or in the same unnatural 
manner with woman ; or by man or woman in any manner with

(«) But the books differ as to the 
mode of punishment, According to 
Britton, a sodomite was to be burnt, 
Britt, lib. 6. c. 9. In Fleta it is said, 
perorantes et sndomitæ in terrà vivi 
confodiantur. With this the Mirror 
agrees : but adds, “ issint que me- 
“ moire seont restraine, pur le grand 
“ abomination del fait thereby con
signing them, with just indignation, 
to shameful and eternal oblivion. 
Mirr. c. 4. s. 14. About the time of 
Richard the First, the practice was to 
hang a man, and drown a woman, 
guilty of this offence. 3 lust. 58.

(6) This act was at first only tempo
rary, hut made perpetual by 32 Hen. 
8. c. 3. It was afterwards repealed

by the general act of 1 Ed. 6. c. 12. ; 
but by 2 Ed. 6. c. 29. the offence was 
made felony without clergy, though 
without loss of lands or goods, or cor
ruption of blood. But this act of 2 
Ed. 6. was repealed by the 1 M, c. 1. 
and the 25 H. 8. c. 6. also stood re
pealed till the fifth year of Elizabeth. 
Then by the statute 5 Eliz. c. 17. the 
entire act of 25 H. 8. c. 6. is revived and 
re-enacted, so that the offence stands 
at this day absolutely felony without 
benefit of clergy. 1 Hale 669. And 
offenders standing mule, not directly 
answering, or challenging peremp
torily, above twenty, are deprived of 
clergy, by the general enactment of 
the 3 and 4 W. and M, c. 9. s. 2.

Offence made 
capital by 27 
H. 8. c. 6.

Definition of 
the offence.
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Of alders, &c. 
and acces
sories.

Indictment.

Evidence.

Attempts to 
commit felony.

beast, (c) With respect to the carnal knowledge necessary to 
constitute this offence, as it is the same that is required in the case 
of rape, it will be sufficient to refer to the preceding Chapter, (d) 

To constitute this offence, the act must be in that part where 
sodomy is usually committed. The act in a child’s mouth does 
not constitute the offence, (o) An unnatural connection with an 
animal of the fowl kind is not sodomy ; a fowl not coming 
under the term “beast:” and it was agreed clearly not to be 
sodomy, when the fowl was so small that its private parts would 
not admit those of a man, and were torn away in the attempt, (p) 

Those who are present, aiding and abetting in this offence, are 
all principals, and deprived of the benefit of clergy : (e) but if the 
party on whom the offence is committed be within the age of 
discretion, namely, under fourteen, (/) it is not felony in him, 
but only in the agent, (g) There may be accessories before and 
after in this offence, as the statute makes it felony generally : but 
accessories are not excluded from clergy. (A)

The indictment must charge that the offender cernirà natures 
ordinem rem habuit veneream, et carnaliter cognovit. (?) But it 
is said, that this alone would not be sufficient ; and that, as the 
statute describes the offence by the term “ buggery,” the indict
ment should also charge peccatumque illud sodomiticum Anglice 
dictum buggery adtunc et ibidem nequiter, felonicè, diabolice, [ac 
contra naturam, commisit, ac perpetravit, (k)

That which has been before stated with regard to the evi
dence and manner of proof in cases of rape, ought especially 
to be observed upon a trial for this still more heinous offence. 
When strictly and impartially proved, the offence well merits 
strict and impartial punishment : * but it is from its nature so 
easily charged, and the negative so difficult to be proved, 
that the accusation ought clearly to be made out. The evidence 
should be plain and satisfactory, in proportion as the crime is 
detestable.(t)

In cases where it is not probable that all the circumstances ne
cessary to constitute this offence will be proved, it may be ad
visable only to prefer an indictment for an assault with intent to 
commit an unnatural crime. And it should be observed, that the 
mere soliciting another to the commission of this crime has been 
treated as an indictable offence, (m)

(c) 1 Hale 660. Sum. 117. 3 Inst.
58, 59. 1 Hawk. P. C. c. 4. 6 Bac. Ab. 
Sodomy. 4 Blac. Com. 215. 1 Burn.
Just. Buggery. 1 East. F. C. c. 14. 
s. 1. Wiseman’s case, Fortesc. 91. As 
to the offence by man with woman 
if the case should occur, it may be 
proper to enquire whether the doc
trine in the text is sufficiently sup
ported by the authorities cited.

(d) Ante, 558, et sequ.
(o) Rex v. Jacobs, East. T. 1817. 

Russ. & Ry. 331.
(p) Rex v. Mulreaty, Hil. T. 1812. 

MS. Bayley, J.
(e) 1 Hale 670. 3 Inst. 59. Post.

422, 423.

(/) Ante, 2, 3.
(g) 1 Hale 670. 3 Inst. 59. 1 East. 

P. C. c. 14. s. 2.
(h) 1 Hale 670. Post. 422, 423.
(z) 1 Hawk. P. C. c. 4. s. 2. 3 Inst.

58, 59.
(Ic) Post. 424. referring to Co. Ent. 

351. b. as a precedent settled by great 
advice.

(l) 4 Blac. Com. 215. Ante, 563.
(m) See a precedent of an indict

ment for such solicitation, 2 Chit. 
Crini. L. 50. And for the principles 
and cases upon which such an in
dictment may be supported, see ante, 
44, 45.



CHAPTER THE EIGHTH.

OF THE FORCIBLE ABDUCTION AND UNLAWFUL TAKING AWAY 

OF FEMALES ; AND OF CLANDESTINE MARRIAGES.

It appears to be the better opinion that if a man marry a woman 
under age, without the consent of her father or guardian, it will 
not be an indictable offence at common law. (a) But if children 
be taken from their parents or guardians, or others entrusted with 
the care of them, by any sinister means ; either by violence, deceit, 
conspiracy, or any corrupt or improper practices, as by intoxica
tion ; for the purpose of marrying them ; it appears that such cri
minal means will render the act an offence at common law, though 
the parties themselves may be consenting to the marriage. (6) 
And seduction may be attended with such circumstances of com
bination aijd conspiracy as to make it an indictable offence. A 
case is reported where Lord Grey and others were charged, by an 
information at common law, with conspiring and intending the 
ruin of the Lady Henrietta Berkeley, then a virgin unmarried 
within the age of eighteen years, one of the daughters of the Earl 
of Berkeley, (she being under the custody, &c. of her father) and 
soliciting her to desert her father, and to commit whoredom and 
adultery with Lord Grey, who was the husband of another daugh
ter of the Earl of Berkeley, sister of the Lady Henrietta, and to 
live and cohabit with him : and further, the defendants were 
charged that, in prosecution of such conspiracy, they took away 
the lady Henrietta at night, from her father’s house and custody, 
and against his will, and caused her to live and cohabit in divers 
secret places with Lord Grey : to the ruin oi the lady, and to the 
evil example, &c. The defendants were found guilty ; though 
there was no proof of any force; but on the contrary it appeared, 
that the lady, who whs herself examined as a witness, was desirous 
of leaving her father’s house, and concurred in all the measures 
taken for her departure and subsequent concealment. It was not 
shewn that any artifice was used to prevail on her to leave her 
father’s house : but the case was put upon the ground that there 
was a solicitation and enticement of her to unlawful lust by Lord 
Grey, who was the principal person concerned, the others being

(a) 1 East. P. C. c. 11. s. 9. p. 458. information for a misdemeanor, in
(ft) Id. ibid. p. 459. And see in 3 procuring a marriage with a minor, by 

Chit. Crim. L. 713. a precedent of an false allegations.

Offences at 
common law.
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Offences by 
statutes.

Of the Forcible Abduction of Females, [book m.
his servants, or persons acting by his command, and under his 
controlli, (c)

The forcible abduction and unlawful taking away of women and 
female children are made highly penal by the provisions of several 
statutes.

The statute 3 Hen. /• c. 2. relates to the forcible taking away 
of a woman of substance against her will. It recites that women.

man of sub
stance a felony.

3 Hen. 7. c. 2. 
makes the 
forcible taking
away of a wo- as well maidens as widows and wives, having substances, some m 

goods moveable, and some in lands and tenements, and some being- 
heirs apparent unto their ancestors, for the lucre of such sub
stances, had been oftentimes taken by misdoers, contrary to their 
will, and after married to such misdoers, or to others by their as
sent, or defiled, to the great displeasure of God, and contrary to 
the King’s laws, and disparagement of the said women, and utter 
heaviness and discomfort of their friends, and to the evil ensample 
of all other : and then enacts, “ that what person or persons from 
“ henceforth that taketh any woman so against her will, unlaw- 
“ fully ; that is to say, maid, widow, or wife, that such taking, 
“ procuring, and abetting to the same, and also receiving wittingly 
“ tlie same woman, so taken against her will, and knowing the 
“ same, be felony ; and that such misdoers, takers, and procura- 
“ tors to the same, and receitors, knowing the said offence, in form 
“ aforesaid, be henceforth reputed and judged as principal felons. 
“ Provided always, that this act extend not to any person taking 
“ any woman, only claiming her as his ward or bondwoman.”

Clergy was taken away from persons found guilty of offences 
against this statute, by the 39 Eliz. c. 9. : but the late statute, 
1 Geo. 4. c. 115., repeals this enactment of the 39 Eliz. c. 9., and 
enacts, that persons duly convicted of such offences shall be liable 
to be transported beyond the seas for life, or for such term not 
less than seven years, as the court before which such person shall 
be convicted shall adjudge ; or shall be liable, in case the said 

ffo, OtA- ^A<***A**<e(>urt shall think fit, to be imprisoned only, or imprisoned and kept 
to hard labour in the common gaol, penitentiary house, or house of 

I correction, for any term not exceeding seven years.
It was made a question of considerable doubt whether persons 

“ receiving wittingly the woman so taken against her will, and 
“ knowing the same,” were ousted of clergy by the statute of 
Elizabeth, when that statute was in existence, (cl) But it was 
agreed that those who received the offender, knowingly, were only 
accessories after the fact, according to the rule of the common 
law. (/) With respect to those who are only privy to the mar
riage, but in no way parties or consenting to the forcible taking 
away, it has been holden that they are not within the statute, (g-j 

Where the woman has nothing, and is not heir apparent, the 
case is not within the statute, (x) Thus where a man, worth 
5,000/. in lands and goods, had a son and a daughter, and the

And offenders 
are now pu
nishable by- 
transportation 
or imprison
ment.

ffffi tvU" Liyli

Accessories.

(c) Rex y. Lord Grey and others, 3 
St. Tri. 519. lEast.P.C.c. ll.s. 10. 
p. 460.

(d) 1 Hale 661. 1 East. P. C. c. 11.
s. 2. p. 452, 453.

CO 1 Hale 661. 1 Hawk. P. G. c.

41. s. 9. 3 lust. 61. St. P. C. 44. 1
East. P. C. c. 11. s. 2. p. 452, 453.

(S) Fui wood’s case, Cro. Car. 488, 
489. 1 Hawk P. C. c. 41. s. 10.

<>) 12 Co. 100.
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daughter was enticed from his house, forced into the country, and 
there married : a bill being exhibited against the husband for this 
conduct, it was referred to the Chief Justice and Hobart, whether 
this was within the statute, and so not examinable in the Star 
Chamber : and, on conference with all the Judges, they held that 
it was not within the statute ; because the daughter had no sub
stance of her own, and was not heir apparent ; and it was only to 
women having substance of their own, or being heirs apparent, 
that the statute applied, (y)

It is no sort of excuse that the woman was at first taken away Construction 
with her own consent, if she afterwards refused to continue with of the statute 
the offender, and was forced against her will ; for, till the time 
when the force was put upon her, she was in her own power ; and 
she may from that time as properly be said to be taken against her 
will, as if she had never given any consent.(A) Getting a woman 
inveigled out by confederates, and then detaining and taking her 
away, is a taking within the statute. Thus, where a confederate 
of the prisoner’s inveigled a girl of fourteen, having a portion of 
5,0001., to go with her and a maid servant in a coach into the 
Park, where the prisoner got into the coach, and the two women 
got out ; and the prisoner detained the girl while the coach took 
them to his lodgings in the Strand ; and the next morning he pre
vailed upon her (having threatened to carry her beyond sea if she 
refused) to marry him, and (though he was apprehended on the 
same day) there was evidence that she was deflowered ; the pri
soner was convicted and executed, (z) The taking alone will not 7 jj# 
constitute the offence : it is necessary that the woman taken away J 
be married or defiled by the mis doer, or by some others with his 
consent, (a) But if she were under force at the time of the taking, 
it is not at all material whether she were ultimately married or 
defiled with her own consent or not ; for an offender shall not be 
considered as exempted from the provisions of the statute, by hav
ing prevailed over the weakness of a woman, whom he got into his 
power by such base means- (i) And a marriage will be sufficient 
to constitute the offence, though the woman was in such fear at 
the time that she knew not what she did. Sarah Cox, an orphan, 
having 1,3001., was forced from her house at Islington into Surrey, 
and there married. The indictment against the two men who car
ried her away, and one of whom married her, was in Surrey, and 
the taking was alleged there. She was examined as a witness ; and 
swore that when she was married she was in such fear that sue 
knew not what she she said or did. Several objections were made.
It was urged, that the taking being in Middlesex, the indictment 
should not have been in Surrey, no force having been proved there : 
but the court said it was a continuing force into Surrey ; and, 
therefore, a forcible caption there. Then it was said, that the 
marriage was null ; because the woman did not know what she

(y) Bruton v. Morris, Hob. 182., and 
see Cro. Car. 485.

(h) 1 Hawk. P. C. c. 41. s. 7. Cro.
Car. 485.

(s) Rex v. Brown, 1 Venir. 243.
(a) And. 115. Cro. Car. 486, 489.

12 Co. 100.
(t) 1 Hale 660. 1 Hawk. P. C. c.41.

s. 8. Fulwood’s case, Cro. Car. 485, 
493. Swendscn’s case, 5 St. Tri. 450, 
464, 488.
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said or did : but the court held, that though this might avoid the 
marriage, yet it was a marriage de facto, and sufficient within the 
statute. Further it was urged, that an intent to marry or defile 
was not alleged in the indictment : but the court said it was not 
necessary, (r)

If, however, a woman be taken away forcibly in one county, and 
^ ^ o i afterwards go voluntarily into another county, and be there mar- 
bë said to have ™d or defiled, with her own consent, the fact is not indictable in 

either county ; on the ground that the offence was not complete in 
either : but if, by her being carried into the second county, or in 
any other manner, there being a continuing force in that county, 
the offender may be indicted there ; though the marriage or defile
ment ultimately took place with the woman’s own consent, (j) 

The doctrine, that there must be a continuance of the force into 
the county where the defilement takes place was recognized and 
acted upon in a case of recent occurrence, and one by which a 
great deal of public interest was excited. The prisoners, Lockhart 
Gordon, a clergyman, and Loudon Gordon, his brother, were in

ox the county 
in which the 
offence shall

been com
mitted.

Case of Lock
hart Gordon 
and Loudon 
Gordon.
There must be 
a continuance 
of the force

ty where the 
defilement 
takes place.

into the coun- dieted upon this statute, for the forcible abduction of Rachael 
Antonina Lee, under the following circumstances. The prosecu
trix, Mrs. Lee, a natural daughter of Lord Le De Spencer, and en
titled by his Lordship’s will to a considerable fortune, married, in 
the year 1/94, and when she was about the age of twenty, a Mr. 
M. A. Lee, from whom she shortly afterwards separated, and con
tinued to live apart from him, in the receipt of an income of above 
900k per annum, secured to her separate use. In the month of 
December, 1803, when she was living in Bolton-Row, Piccadilly, 
the prisoner Loudon Gordon, under the care of whose mother she 
had been placed for some time when a girl, introduced himself to 
her, by means of her medical attendant, as an old acquaintance ; 
and some short time afterwards, the other prisoner Lockhart Gor
don also called upon her ; and both of them being recognized by 
her, they continued, but more especially Loudon Gordon, occa
sionally to visit at her house. Loudon Gordon called four or five 
times in the month of December, and several times in the follow
ing January, previous to the transaction in question. Mrs. Lee 
stated, that their conversations, on these visits, were chiefly upon 
books, as her habits were studious ; but that upon Loudon Gordon 
taking leave after his first visit he saluted her j and that on his 
second visit she warned him against entertaining any attachment 
for her, which she thought a likely thing to happen, as he was a 
young man ; and that, upon her giving this caution, he said he had 
an attachment, and that his happiness was in her hands. By way 
of changing the conversation, she then read to him an account of 
a dream, which she had had, and requested him to interpret it, 
which he afterwards did by sending to her an interpretation, 
which was clever and ingenious. The third time he called he 
proposed a tour into Wales, which she did not agree to, either 
then or at any time ; but she admitted that she did not give such

(r) Eex v. Fulwood, Cro. Car. 482,
484, 488, 493. The prisoners were
found guilty, 
hanged.

and sentenced to be

(J) Fulwood’s case. Cro. Car. 485, 
488. 1 Hale 660. 1 Hawk. P.C. c, 4L
s. 9. I East. P. C. c. II. s,3. p. 453.
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an absolute refusal as to prevent his mentioning the subject again, 
and that, in a letter which he wrote to her, about the 12th of Ja
nuary, (and which contained strong declarations of attachment) he 
alluded to the tour : but she expressly stated, that she did not 
know of any plan for going with him any where, nor ever con
sented to any such plan ; though, when it was mentioned by him 
on the same day on which she received his letter, she said, “We 
“ will talk of it.” A letter from Lockhart Gordon was received by 
her, together with that from Loudon, in which he also mentioned 
the proposed tour as likely to conduce to her happiness ; described 
himself as having a head to conceive, a heart to feel, and a hand to 
execute, whatever might be for her advantage ; and declared that if 
his brother ever deceived her, he would blow his brains out. A 
short time before Sunday, the 15th of January, Mrs. Lee invited 
Loudon Gordon to dine with her on that day, and requested that 
he would bring his brother Lockhart with him ; and they came 
accordingly, i his was the time at which the offence was alleged 
to have been committed. According to Mrs. Lee’s account of the 
material transactions at that time, it appeared that after dinner 
she said to Lockhart Gordon, “ What do you think of the extraor- 
“ dinary plan your brother has proposed ?” To which he replied, 
“ If he loves you, and you love him, 1 think it will tend to your 
“ mutual happiness ; you will gain two friends.” That she did 
not recollect any thing more being said upon the subject till Lock
hart Gordon pulled out his watch, said it was near seven o’clock, 
and that the chaise would soon be there; and said further, “You 
“ must go with Loudon to night.” She thought this a joke ; as 
no mention had been previously made of leaving London, or of any 
chaise ; and she knew of no preparations having been made for her 
leaving London. About this time Loudon Gordon came towards 
Mrs. Lee, with a ring, and attempted to put it on her finger ; but 
she drew away her hand, and the ring was left upon the table. 
She then attempted to go up stairs, but Lockhart Gordon said she 
should not, and placed himself against the door ; and either at that 
time, or soon afterwards, he produced a pistol : she, however, after 
having rung the bell violently, got out at the door, and went up 
stairs, where she said to her female servant, “ There is a plan to 
“ take me out of my house ; they are armed with pistols ; say no 
“ more but watch.” She described herself as having felt quite 
panic-struck at that time. Soon afterwards the prisoners came 
up stairs ; and Lockhart Gordon said. “ I am determined you shall 
“ go this was not said in a threatening manner ; but soon after
wards, upon her saying to him, “ What right have you to force me 
“ out of my house ?” He said, “ I am desperate,” and looked as if 
he was so. Mrs. Lee described herself as then getting into a very 
wretched and confused state of mind, not absolutely stupid, but 
unable to recollect what passed. But it appeared, from the evi
dence of her servants, that Loudon Gordon first came down stairs, 
and sent the footman to call a coach, who went accordingly ; and 
that the only servants then in the house were two females : that 
Loudon returned up stairs, when a scuffle was heard almost imme
diately, and Mrs. Lee called out, “ I am determined not to go out 
“ of my own house to which Lockhart Gordon replied, “ I am
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« desperate, Mrs. Lee.” The female servants went immediately 
up stairs, and found Lockhart pushing Mrs. Lee out of the drawing 
room, with his arm round her waist, and Loudon near them. Mrs. 
Lee was in a thin muslin dress, with a small crape handkerchief 
about her head, as she was dressed for dinner, and without any hat 
or bonnet. One of the servants put her arms round Mrs. Lee’s 
waist to drag her away ; but Lockhart Gordon produced a pistol, 
and swore that he would shoot the servant, by which she was so 
much alarmed that she desisted. The other servant then took Mrs. 
Lee by the hand ; but quitted it upon Lockhart Gordon’s threat
ening also to shoot her, and presenting a pistol. Lockhart Gordon 
then laid hold of one of the servants ; and, both of them being so 
much alarmed as to make no further resistance, Loudon Gordon 
put his arm round Mrs. Lee’s waist, and took her down stairs, and 
out at the street door ; when Lockhart Gordon immediately fol
lowed. It appeared, by other witnesses, that a post chaise, which 
the prisoners had ordered in the course of the morning, was at that 
time waiting at the end of Bolton-Row ; that Mrs. Lee was taken 
to it by Loudon Gordon ; that Lockhart Gordon followed; and 
that it drove off immediately on the road to Uxbridge. Mrs. Lee’s 
account was, that though she remembered but imperfectly what 
took place at the time she was taken away, she was certain that 
she went from the house against her will, but that no manual force 
was used to get her into the chaise. She described herself as in a 
state of partial stupefaction : and several of the witnesses spoke of 
her as being of a very nervous frame, easily agitated, and subject 
to depression of spirits to such an extent as to be occasionally in a 
state of great mental misery.

As soon as Mrs. Lee and the two prisoners had got into the 
chaise, it drove off at a smart pace towards Uxbridge, Mrs. Lee 
sitting in the middle between the prisoners ; and it appeared that, 
after changing horses at Uxbridge and at Wycombe, the party 
arrived at Tetsworth, about twelve miles from Oxford, between 
one and two o’clock in the morning. Mrs. Lee stated, that she 
frequently remonstrated with the prisoners in the course of the 
journey; and particularly told Lockhart Gordon that it was “ a 
“ most infernal measure, and a breach of hospitality and re
peatedly asked him for a chaise to take her back to London ; 
making the application principally to him, because he seemed to 
have taken the lead in the whole business. But it appeared, as 
well from her own admissions as from the evidence of the post
boys, that she never called for assistance at the inns, turnpike- 
gates, or other places ; and one of the post-boys stated, that, at 
Wycombe, one of the prisoners asked her, whether she would stay 
there or go on to Tetsworth or Oxford, and that her answer was, 
“ I don’t care.” Mrs. Lee also admitted, that a ring was put upon 
her finger in the course of the journey by Loudon Gordon ; and 
that, during the journey, but whether before they got to Uxbridge 
or afterwards she could not tell, she took a steel necklace, with a 
camphire bag attached to it, from her neck, and threw it out of the 
window of the chaise, saying, “ That was my charm against plea- 
“ sure ; I have now no occasion for it.” She said, that she used 
the word " charm,” as alluding to the supposed medical property
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of camphire in quieting the nerves, and calming the passions, par
ticularly the passion which a person of one sex feels for a person 
of the other ; and that she was in the habit of wearing it as a seda
tive : that at the time she used the expression she gave herself up, 
but that she afterwards expostulated. And she also admitted, that 
during the journey she made some inquiries concerning Loudon 
Gordon's health ; and might, perhaps, have inquired how long it 
was since he had been acquainted with a person of her own sex.

At 1 etsworth the parties got out of the chaise, and supper and 
beds were ordered to be prepared. Mrs. Lee stated, that she eat 
a good supper, and that there was a good deal of cheerful conver
sation during the repast ; the whole of which she did not recollect, 
but that part of it related, as she believed, to Egyptian hierogly
phics and architecture. A question was then put to her, whether 
the whole of what passed might not have induced Loudon Gordon 
to have believed that he might approach her bed ; to which she 
answered, “ It might ; I was in desperation.” She admitted, that 
she might have told Loudon Gordon to see that the sheets were 
well aired : but said that if she had had the perfect exercise of her 
judgment, and her mind had been free from force, she should have 
been more inclined to have ordered a chaise than to have gone to 
bed. After she had gone up stairs into the bed-room, the cham
bermaid asked her, when she should be in bed, and when the gen
tleman should come up ; to which she replied, “ In ten minutes.” 
Upon this statement of Mrs. Lee’s, in her examination, the follow
ing question was put to her, “ What induced you to send such a 
message ?” and it was objected to by the counsel for the prisoners, 
on the ground that it was not a question as to a fact, but to some
thing existing in the mind of the witness. Lawrence, J. over
ruled the objection : but said, that whether the answer would be 
evidence or not must depend upon the nature of it; that if Mrs. 
Lee should answer, “ I thought my life in danger ; for Lockhart 
“ Gordon told me, if I did not let Loudon Gordon come to bed to 
“ me, he would blow my brains out ;” such answer would certainly 
be evidence, though the apprehensions of the witness, unsup
ported by words used by the prisoners, or facts, would not. The 
question was then put ; and Mrs. Lee answered, “ I was under 
“ the impression that my life was in danger from Lockhart 
“ Gordon ; and I was apprehensive of some serious scuffle at the 
“ inn, in which lives might be lost.” Mrs. Lee then stated, that 
shortly after the chambermaid left the room Loudon Gordon came 
to bed to her, and remained with her all the night ; and that the 
intercourse took place between them, which usually takes place 
between husband and wife.

These were the material facts of the case, with the addition, 
that it was proved by the woman with whom the prisoners lodged 
in London, that, previous to the time when this transaction took 
place, Lockhart Gordon was pressed for money, and backward in 
his payments, and that Loudon Gordon had admitted to her that 
he was in distressed circumstances. The learned counsel for 
the prisoners was proceeding in his cross-examination of Mrs. 
Lee, to question her as to her religious principles ; and she had 
just admitted, that she seldom went to any place of worship,
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and was inclined to doubt the Christian religion, when Lawrence, 
J., after having enquired of the counsel for the prosecution, 
whether they had any further evidence to offer of force in the 
county of Oxford, and been told by them that they had not, said, 
that he was of opinion the case should not proceed any further. 
The learned judge then addressed himself to the jury, and told 
them, that, in order to constitute the offence with which the pri
soners were charged, there must be a forcible taking, and a con
tinuance of that force into the county where the defilement takes 
place, and where the indictment is preferred : that in the present 
case, though there appeared clearly to have been force used for 
the purpose of taking the prosecutrix from her house, yet it 
appeared also, that in the course of the journey she consented ; as 
she did not ask for assistance at the inns, turnpike gates, &c. 
where she had opportunities ; and that, as she was unable to fix 
times or places with any precision, this consent probably took 
place before the parties came into the county of Oxford 5 and that 
they must therefore acquit the prisoners.(k)

It has been resolved, that an indictment for this offence must 
expressly set forth that the woman taken away had lands or goods, 
or was heir apparent ; and that the taking was against her will ; 
and that it was for lucre ; and also that she was married or de
filed; such statements being necessary to bring a case within the 
preamble of the statute, to which the enacting clause clearly 
refers, when it speaks of persons taking away a woman “ so 
against her will.”(0 Mut it is said not to be necessary to state 
in the indictment, that the taking was with an intention to marry 
or defile the party, because the words of the statute do not require 
such an intention, nor does the want of it in any way lessen the 
injury, (m)

There is no doubt but that the woman taken away and married 
may be a witness against the offender, if the force were continuing 
upon her till the marriage ; and that she may herself prove such 
continuing force :{n) for, though the offender be her husband de 
facto, he is no husband de jure, in case the marriage was actually 
against her will.(o) It seems, however, to have been questioned, 
how far the evidence of the inveigled woman can be allowed, in 
cases where the actual marriage is good by her consent having 
been obtained after her forcible abduction, (p) But other autho
rities appear to agree, that it should be admitted, even in that 
case ; esteeming it absurd that the offender should thus take ad-

(k) Rex v. Lockhart and Loudon 
Gordon, cor. Lawrence, J., Oxford 
Lent Ass. 1804.

(l) 1 Hawk. P. C. c. 41. s. 4. 1 Hale 
460. 4 Blac. Com. 2.

(to) Rex v. Fulwood, Cro. Car. 488. 
Ante, 570, 571. It is said, however, in 
lHale 660,that the words eâ intentione 
ad ipsam maritandam are usually add
ed in indictments upon this statute, 
and that it is safest so to do.

(n) Fullwood’s case, Cro. Car. 488. 
Brown’s case, 1 Ventr. 243. gwend- 
sen’s case, 5 St. Tri. 456.

(0) 1 Hale 660, 961. 4 Blac. Com. 
209.

(j>) 1 Hale 661, where the author 
observes upon Brown’s case, (ante, 
note (n) ) that some of the reasons why 
the woman was sworn and gave evi
dence were, that there was no cohabi
tation, and that there was concurring 
evidence to prove the whole fact: but 
that if she had freely, and without 
constraint, lived with the person who 
married her for any considerable time, 
her examination in evidence might be 
more questionable.

2
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vantage of his own wrong, and that the very act of marriage, 
which is a principal ingredient of his crime, should (by a forced 
construction of law) be made use of to stop the mouth of the most 
material witness against him.(y) And where the marriage was 
against the will of the woman at the time, there does not seem to 

e g°°d ground upon which her competency can be objected 
o, though she may have given her subsequent assent, (r) It also 

appears to have been ruled upon debate, in a modern case, that a 
wife is a competent witness for, as well as against, her husband, 
on the trial of an indictment for this offence, although she has 
cohabited with him from the day of her marriage, (s)

The statute 4 and 5 Ph. and M. c. 8. makes provision for the 
punishment of an offence of the same kind as that which we have 
been considering upon the statute of Hen. hut inferior in degree 
and differing also in this, that the taking away of the woman need 
not be attended with force.
fc iThf f <r0ud section of this statute enacts, " that it shall not be 
« lawful to any person or persons to take or convey away, or 
« cause to be taken or conveyed away, any maid, or woman child 
« unmarried, being under the age of sixteen years, out of or from 
<( t, possession, custody, or governance, and against the will of 

the lather of such maid or woman child, or of such person or 
ee P?rsons to whom the father of such maid or woman child, by 
« ms last will and testament, or by any other act in his lifetime,
(( hath or shall appoint, assign, bequeath, give, or grant the order,
(£ keeping, education, or governance of such maid or woman child,
(( exc]Pt s , taking and conveying away as shall be had, made, 

or done, by or for such person or persons, as without fraud or 
covin be, or then shall be, the master or mistress of such maid 
or woman child, or the guardian in socage, or guardian in chi
valry, oi or to such maid or woman child.”
The third section of the same statute enacts, “ that if any per- 

(C ®°,n or Persons uhove the age of fourteen years, shall unlawfully 
take or convey, or cause to be taken or conveyed, any maid or 
woman child unmarried, being within the age of sixteen years, 
out of or from the possession, and against the will of, the father 
or mother ol such child, or out of or from the possession and 
against the will of such person or persons as then shall happen 
to have, by any lawful ways or means, the order, keeping, edu- 

« catl°n, or governance of any such maiden or woman child ; that 
,, ir such person and persons so offending, being thereof 
« attainted or convicted by the order and due course

of the laws of this realm, (other than such of whom such person 
u taken away shall hold any lands or tenements by knight’s ser- 
£, vme) shall have and suffer imprisonment of his or their bodies 

by the space of two whole years, without bail or mainprise or 
• else shall pay such line for his or their said offence, as shall be
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(?) 4 Blac. Com. 209.
(»•) 1 East. P. C. c. 11. s.5. p. 454.
(s) Perry’s case, Bristol, 1794. 1

Hawk. P. C. c. 41. s. 13.; andin 1 East. 
P. C. c. 11. s. 5. p. 455. the learned 
author says, “ I conceive it to be now

VOL. I.

settled, that in all cases of personal 
“ injuries committed by the husband 
“ ?r wife against each 'other, the in- 
“ jnred party is an admissible witness 
“ against the other.” And see post, 
Book on Evidence,

2 p
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“ assessed by the council of the queen’s highness, her heirs or 
“ successors, in the star chamber at Westminster.”

The fourth section further enacts, “ that if any person or per- 
“ sons shall so take away, or cause to be taken away, as is afore- 
“ said, and deflower any such maid or woman child as is aforesaid, 
“ or shall against the will, or unknowing of or to the father of any 
“ such maid or woman child, if the father be in life, or against the 
“ will, or unknowing of the mother of any such maid or woman 
“ child (having the custody or governance of such child, if the 
“ father be dead) by secret letters, messages, or otherwise con- 
“ tract matrimony with any such maiden or woman child, except 
“ such contracts of matrimony as shall be made by the consent of 
“ such person or persons, as by the title of wardship shall then 
« have, or be entitled to have, the marriage of such maid or woman 
“ child ; that then every such person or persons so offending, 
“ being thereof lawfully convicted as is aforesaid, shall suffer im- 
“ prisonment of his or their bodies, by the space of five years, 
“ without bail or mainprise, or else shall pay such fine for his or 
" their said offence, as shall be assessed by the said council in the 
“ said star chamber ; the one moiety of all which forfeitures and 
“ fines shall be to the king and queen’s majesties, her heirs and 
“ successors, the other moiety to the parties grieved.”

It has been decided, that the taking away a natural daughter, 
under sixteen years of age, from the care and custody of her puta
tive father, is an offence within this statute, (t) It has also been 
holden that a mother retains her authority, notwithstanding her 
marriage to a second husband; and that the assent of the second 
husband is not material.(m) In the last case it was also ruled, 
that the fourth section of the statute extends only to the custody 
of the father, or to that of the mother where the father has not 
disposed of the custody of the child to others.(v) In a case where 
a widow, fearing that her daughter, who was a rich heiress, might 
be seduced into an improvident marridge, placed her under the 
care of a female friend, who sent for her son from abroad, and 
married him openly in the church, and during canonical hours, to 
the heiress, before she had attained the age of sixteen, and with
out the consent of her mother, who was her guardian ; it was 
holden that in order to bring the offence within the statute, it 
must appear that some artifice was used ; that the elopement was 
secret; and that the marriage was to the disparagement of the 
family, (w) But upon this case it has been remarked, that no 
stress appears to have been laid upon the circumstance of the 
mother having placed the child under the care of the friend, by 
whose procurance the marriage was effected ; and that it deserves 
good consideration before it is decided, that an offender, acting 
in collusion with one who has the temporary custody of another’s 
child, for a special purpose, and knowing that the parent or guar
dian did not consent, is not within the statute ; for that then every 
schoolmistress might dispose, in the same manner, of the children

(l) Rex v. Cornforth, 2 Str. 1162. (u) Ratcliffe's case, 3 Co. 39.
1 Hawk. P. C. c. 41. s. 14. Rex v. (») Id. ibid.
Sweeting, 1 East. P. C. c. 11. s. 6. (w) Hicks v. Gore, 3 Mod. 84. 1
p. 457. Hawk. P. C. c. 41. s. 11.
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committed to her care, (aj It has been said, that there must be a 
continued refusal of the parent or guardian ; and that if they once 
agree it is an assent within the statute, notwithstanding any sub
sequent dissent : (y) but this was not the point in judgment • and 
it has been observed, that it wants further confirmation.(s)

It seems that it is no legal excuse for this offence that the de 
fendant, being related to the lady’s father, and frequently invited 
to the house, made use of no other seduction than the common 
blandishments of a lover, to induce the lady secretly to elope and 
many him, if it appear that the father intended to marry her to 
another person, and so that the taking was against his con
sent, (a)

Though the statute only gives authority to the star-chamber Of the pro- 
and justices of assize, to hear and determine the offences men- codings upon 
tinned in it, yet it is settled that an information or indictment will this statute> 
lie thereon in the court of King’s Bench ; for, as there are no nega
tive words, the jurisdiction of that court is not excluded. (6) It 
seems also that an information by the master of the crown office 
will lie foi this offence, as at common law ; as the statute does not 
create any new offence, but only aggravates the punishment, (c)
It is agreed that an indictment will lie by the rule of the common 
law,, upon the general prohibitory clause contained in the second 
section of the statute, on the ground that where a thing is pro- 
hibited to be done by statute, and a penalty annexed to it by a 
separate substantive clause, the prosecutor is not bound to pursue 
the latter, but may indict on the prior general clause, as for a mis
demeanor. (d) And the prohibition being general, the want of a 
corrupt motive is no answer to the criminal charge, (e) It seems 
that if an indictment or information upon this statute state, that 
the defendant “ being above the age of fourteen years, took one A.,
“ then being a virgin unmarried, possessed of moveable goods, and 
“ seised of lands of great value, out of the custody, of her mother,
“ &c.” the word, being is a sufficient averment of the facts which 
follow. (/)

1 he sixth section of the statute provides, that a female above 4 & 5 Ph. & m. 
the age of twelve, and under sixteen, consenting to a contract of c- 8-s- 6- The 
matrimony, contrary to the statute, shall forfeit all her lands to fe,"-le c°n" 
her next of kin, during the life of her husband : so that as these %%i%- 
stolen marriages, under the age of sixteen, were usually upon mer- tract> forfeits 
cenary views, the statute, besides punishing the seducer, wisely 
removed the temptation. * husband's life.

Many of the provisions of the Marriage Act, 4 Geo. 4. c. 76., 4 g. 4. c. 76. 
have been already stated. (A) The twenty-first section of the sta- s. 21. Persons

solemnizing
(x) 1 East. P. C. c. 11. s. 6. p. 457.
(y) Calthorpe v. Axtell, 3 Mod. 169.
(z) 1 East. P. C. c. 11. s. 6. p. 457.
(a) Rex v. Twisleton and others, 1

Lev. 257. S. C. 1 Sid. 387. 3 Keb. 32.
1 Hawk. P. C. c. 41. s. 10.

(*) 1 Hawk. P. C. c. 41. s. 7. The 
court of Star-chamber was dissolved 
l>y 16 Car. 1. c. 10. s. 3. Jurisdiction 
is given to the justices of assize by 4 
& 5 Ph. & M. C. 5. s. 5.

2 p

(c) 1 Hawk. P. C. e. 41. s. 8. But 
qu. how far this is an offence at com
mon law, and see ante, 569.

(d) Moor’s case, 2 Mod. 130. 1 East. 
P. C. c. 11. s. 9. p. 459. See the prin
ciple stated ante, 47.

(e) 1 East. ibid.
(/) Rex v. Moor, 2 Lev. 179. S. P. 

Rex v. Boyal, 2 Burr. 832. 1 Hawk. 
P. C. c. 41. s. 9.

(h) Ante, 194, et sequ.
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tute provides for the punishment of such persons as shall unduly 
solemnize matrimony in improper places, without publication oi 
banns, or a proper licence of marriage; or shall solemnize matri
mony falsely pretending to be in holy orders. It enacts, that i 
“ any person shall after the first day of X ovember, 1823, solemnize 
« matrimony in any other place than a church or such public chapel 
“ wherein banns may be lawfully published, or at any othei time 
« than between the hours of eight and twelve in the forenoon, unless 
“ bv special licence from the Archbishop of Canterbury; or shall 
“ solemnize matrimony without due publication of banns, unless 
“ licence of marriage be first had and obtained from some person 
“ or persons having authority to grant the same; or if any peison 
“ falsely pretending to be in holy orders, shall solemnize matri- 
" mony according to the rites of the church of England, every 
“ person knowingly and wilfully so offending, and being lawfu y 
“ convicted thereof, shall be deemed and adjudged to be guilty of 
" felony ; and shall be transported for the space of fourteen years,
“ according to the laws in force for transportation of felons : pro- 
“ vided that all prosecutions for such felony shall be commenced 
“ within the space of three years after the offence committed. 
The act does not extend to the marriages of any of the royal 
family ; (i) nor to any marriages amongst Quakers or Jews, where 
both the parties, to any such marriage, shall be Quakers or 
Jews.(a) And it extends only to that part of the united kingdom
called England.{k) „

The statute 12 Geo. 3. c. 11. confirms the prerogative ot the 
crown to superintend and approve'of the marriages of the royal 
family. (1) The first section enacts, “ that no descendant of the 
(c body of King George the Second, male or female (other than the 

issue of princesses who have married, or may hereafter many, 
" into foreign families ) shall be capable of contracting matrimony 
“ without the previous consent of his majesty, his heirs or suc- 
“ cessors, signified under the great seal, and declared in council; 
" (which consent, to preserve the memory thereof, is hereby 
« directed to be set out in the licence and register of marriage, and 
“ to be entered in the books of the privy council) and that eveiy 
“ marriage or matrimonial contract of any such descendant, with- 
“ out such consent first had and obtained, shall be null and von 
“ to all intents and purposes whatsoever.” Provision is then made 
for a marriage, without the royal consent, of any such descend
ant, being above twenty-five years of age, after notice to the privy 
council, and the expiration of twelve months after such notice ; in 
case the two houses of parliament do not before that time expressly 
declare their disapprobation of the marriage, (m) The third sec
tion of the statute enacts, “ that every person who shall know- 
“ ingly or wilfully presume to solemnize, or to assist, oi to 
“ present at the celebration of any marriage, with any such de- 
“ scendant, or at his or her making any matrimonial contrae , 
“ without such consent as aforesaid first Had and obtained, excep 
« in the case above mentioned, shall, being duly convicted thereof,

provisions of this act, ante 194, etsequ.
(l) 1 East. P. C. c. 13.S. 7.p. 478.
(m) S. 2.

(t) S. 30. 
(«) S. 32. 
(k) S. 33. And sec further as to the
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“ incur and suffer the pains and penalties, ordained and provided 
“ by the statute of provision and præmunire made in the sixteenth 
“ year of the reign of Richard the Second.”

It may be useful to notice some Irish statutes, relating to the 
subject of this Chapter. The 6 Anne, c. 16. makes persons, allur
ing, &c." and marrying any female having substance, or being a 
heiress, &c. within the age of eighteen years, liable to imprison
ment for three years, and incapable of taking any benefit from the 
estate, real or personal, of such female. It provides also for the 
management of the estate during the marriage, the allowance of 
the woman out of the income, in case she survives, and the main
tenance of the children : and directs that, after the death of the 
woman, the estate shall go to such person as it would have done if 
the act had not been made. And, by the same statute, females 
persuading the son of any person, having lands of the yearly value 
of fifty pounds, or personal estate of the value of five hundred 
pounds, or persuading the son of any person deceased to contract 
matrimony without the consent of parents or guardians, if such 
matrimony be had before such son attain the age of twenty-one 
years, are disabled from demanding dower or jointure, or other 
provision, out of the real or personal estate of such son, made to 
or in trust for her by any deed, will, or other settlement. Acces
sories, procurers, &c. are to be imprisoned three years : and the 
clergyman celebrating the marriage is to be deprived of all his 
livings; to be incapable of any spiritual preferment ; and trans
ported in like manner as foreign regulars, («)

The 9 Geo. 2. c. 11. enacts, that persons of full age marrying, 
or contracting to marry, persons under the age of twenty-one, 
without the consent of the father, guardian, or lord chancellor, 
shall forfeit £500, if the estate of the person married is of the 
value of £10,000; and shall forfeit £200 , if the estate of the 
person married is under £10,000 : and shall suffer a year’s impri
sonment. (o)

(re) 5 Ev. Col. Stat. 341. 913, 916. The forfeitures are to be
(o) Id. ibid, referring to 3 Gabbelt, recovered by popular action.

Irish statutes 
6 Anne, c. 16. 
‘J G. 2, c. 11.
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CHAPTER THE NINTH.

OF KIDNAPPING, AND CHILD-STEALING,

SECT. I.

Of Kidnapping.

The stealing and carrying away, or secreting of any person, some
times called kidnapping, is an offence, at common law, punish
able by fine and imprisonment, (a) The statute 43 Eliz. c. 13. 
relates to an offence of this nature, and makes a particular species 
of it highly penal. After reciting that many of her Majesty’s 
subjects, dwelling within the counties of Cumberland, Northum
berland, Westmoreland, and the bishopric of Durham, had been 
taken out of those counties, or to other places within the counties, 
as prisoners ; and kept barbarously, and cruelly, until redeemed 
by great ransoms ; it enacts, that those who shall carry any such 
subjects, against their wills, out of those counties, or to any 
other place within those counties, or detain, force, or imprison 
them, to ransom them, or make prey of their persons or goods, 
or who shall be privy aiding or assisting thereto, and shall be 
convicted, &c. shall be adjudged to be felons -, and shall suffer 
death without benefit of clergy.

The forcible abduction or stealing and carrying away of any 
person, by sending him from his own country into some other, or 
to parts beyond the seas, whereby he is deprived of the friendly 
assistance of the laws to redeem him from such his captivity, is 
properly called kidnapping, and is an offence of a very aggravated 
description. Its punishment at common law is, however, no more 
than fine and imprisonment ; though, as has been remarked con
cerning it, the offence is of such primary magnitude that it might 
well have been substituted upon the roll of capital crimes, in the 
place of many others, which are there to be found. (IS)

(a) 1 East. P. C. c. 9. s. 3. p. 429, of the punishment before the 56 G. 3. 
430. Rex v. Grey, T. Raym. 473. c. 138.
Comb. 10. The pillory was also part (6) 1 East. P. C. c. 9. s. 4. p. 430.
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The 31 Car. 2. c. 2. (the celebrated Habeas Corpus act) makes 
provision against any inhabitant of Great Britain being sent pri
soner to foreign countries. The twelfth section enacts, that no 
subject of this realm, being an inhabitant or resiant of England, 
Wales, or the town of Berwick upon Tweed, shall be sent pri
soner into Scotland, Ireland, Jersey, Guernsey, Tangier, or into 
parts, garrisons, islands, or places beyond the seas, within or 
without the dominions of his Majesty. Such imprisonment is 
then declared to be illegal ; and an action for false imprisonment 
is given to the party, with treble costs, and damages not less than 
five hundred pounds. The section then proceeds thus :— And 

the person or persons who shall knowingly frame, contrive,
" write, seal, or countersign, any warrant for such commitment,
“ detainer, or transportation, or shall so commit, detain, imprison,
“ or transport, any person or persons, contrary to this act, or be 
“ any ways advising, aiding, or assisting, therein, being law
fully convicted thereof, shall be disabled from thenceforth to bear 
any office of trust or profit within England, &c. or the dominions 
thereunto belonging, and shall incur the pains, &c. of the statute 
of praemunire, 16 R. 2., and shall be incapable of any pardon 
from the King of such forfeitures or disabilities. There are some 
exceptions in the act relating to the transportation of felons : and 
the sixteenth section provides, that offenders may be sent to be 
tried where their offences were committed, and where they ough 
to be tried. The seventeenth section enacts, that prosecutions 
for offences against the act must be within two years after the 
offence committed, if the party grieved be not then in prison ; 
and if he be in prison, then within two years after his decease, oi 
delivery out of prison, which shall first happen.

The statute 11 and 12 W. 3. c. 7- s. 18. relates to the forcing 
men on shore, or refusing to bring them again to their own coun
try by masters of merchant vessels. It enacts, “ that in case 
“ any master of a merchant ship or vessel shall, during his being 
“ abroad, force any man on shore, or wilfully leave him benino 
" in any of bis Majesty's plantations, or elsewhere, or shall refuse 
“ to bring home with him again all such of the men winch he 
“ carried out with him as are in a condition to return, when he 
“ shall be ready to proceed in his homeward-hound voyage ; every 
“ such master shall, being thereof legally convicted, suffer three 
“ months’ imprisonment, without bail or mainpnze. (c) And y 
58 G. 3. c. 38. s. 1. offences under this act maybe prosecuted by 
indictment or information, at the suit of the attorney-genera m 
B. R., and the offence shall and may be alleged to have been 
committed at Westminster; and the court is authorized to issue 
a commission or commissions to examine witnesses abroad ; and 
the depositions shall be received in evidence on the trial oi such 
indictment or information.

(c) This act was made perpetual by 6 G. 1. c. 19. s. 3.
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31 Car. 2. c. 2. 
s. 12. The 
sending per
sons prisoners 
out of Eng
land, &c. 
made punish
able by disabi
lity to hold 
office, and by 
the pains of 
præmunirc, 
&c.

11 & 12 W. 3. 
c. 7. s. 18. 
Masters of 
merchant ves
sels forcing 
men on shore, 
or leaving 
them behind, 
&c. liable to 
three months’ 
imprison
ment.
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54 G. 3.C. 101. 
subjects per
sons taking 
away, &c. any 
child under 10 
years old, or 
receiving and 
harbouring 
such child, to 
the punish
ment of per
sons convicted 
of grand lar
ceny.

S. 2. The act 
is not to ex
tend to the 
fathers of ille
gitimate child
ren.

S. 3. Act not 
to extend to 
Scotland,

SECT. II.

Of Child Stealing.

The statute 54 Geo. 3. c. 101. reciting that the practice of carry
ing away young children, by forcible or fraudulent means, from 
their parents, or other persons having the care and charge or cus
tody of them, commonly called child stealing, had of late much 
prevailed and increased, enacts, “ that if any person or persons 
“ shall maliciously, either by force or fraud, lead, take or carry 
“ away, or decoy or entice away, any child under the age of ten 
“ years, with intent to deprive its parent or parents, or any other 
“ person having the lawful care or charge of such child, of the 
“ possession of such child, by concealing and detaining such child 
“ from such parent or parents, or other person or persons having 
" the lawful care or charge of it ; or with intent to steal any article 
“ of apparel or ornament, or other thing of value or use, upon or 
“ about the person of such child, to whomsoever such article may 
“ belong ; or shall receive and harbour with any such intent as 
“ aforesaid any such child, knowing the same to have been so by 
“ force or fraud led, taken or carried, or decoyed or enticed away 
“ as aforesaid ; every such person or persons, and his, her, and 
“ their counsellors, procurers, aiders, and abettors, shall be 
“ deemed guilty of felony ; and shall be subject and liable to all 
“ such pains, penalties, punishments, and forfeitures, as by the 
“ laws now in force may be inflicted upon, or are incurred by, 
“ persons convicted of grand larceny.”

The second section of the statute provides, “ that nothing in 
cc this act shall extend, or be construed to extend, to any person 
“ who shall have claimed to be the father of an illegitimate child, 
“ or to have any right or title in law to the possession of such 
“ child, on account of his getting possession of such child, or 
“ taking such child out of the possession of the mother thereof, 
“ or other person or persons having the lawful charge thereof.”

It is also provided by the third section, that the act shall not 
extend to Scotland.
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. CHAPTER THE TENTH.

OF ATTEMPTS TO MURDER ; OF MAYHEM, OR MAIMING ; AND OF 

DOING OR ATTEMPTING SOME GREAT BODILY HARM.

Attempts to commit murder appear to have been considered as 
felonies in the earlier ages of our law : but that doctrine did not 
long prevail ; and such attempts became, and still remain, at com
mon law, punishable only as high misdemeanors, (a) Where an 
indictment is preferred for an assault with intent to murder, it 
seems that the intent as laid must be fully established, in older to 
support the indictment : thus, where a defendant was so charged 
in the first count of the indictment, Lord Kenyon, C. J., being 
of opinion, upon the facts given in evidence, that if death had 
ensued it would only have been manslaughter, directed the jury to 
acquit the defendant upon that count, (b)

Mayhem, or the maiming of persons, was probably at one time 
an offence at common law, of the degree of felony ; as the judg
ment was membrum pro membro.(c) But this judgment after
wards vi ent out of use ; partly because the law of retaliation is at 
best an inadequate rule of punishment ; and partly because, upon 
a repetition of the offence, the punishment could not be re
peated. (d) The offence, therefore, appears to have been con
sidered, in later times, as in the nature of an aggravated trespass; 
and the only judgment which now remains for it at common law 
is fine and imprisonment, (e) It is, however, a misdemeanor of 
the highest kind, and spoken of by Lord Coke as the greatest 
offence under felony.(/)

(a) Stannd. 17. 1 East. P. C. c. 8.
s. 5. p. 411. Rex v. Bacon, 1 Lev. 
146. 1 Sid. 230. where the defendant, 
having been convicted for lying in 
wait to kill Sir Harbottle Brimstone, 
the Master of the Rolls, was sen
tenced by fine and imprisonment, the 
finding surety for his good behaviour 
for life, and acknowledging his of
fence at the bar of the Court of Chan
cery. And see two precedents of in
dictments at common law, for misde
meanors in attempting to murder by 
poison, 3 Chit. Crim. L. 786.

(/,) Rex v. Mitton, Adjourned Sit
tings at Westminster, Oct. 1788. 1
East. P. C. c. 8. s. 5. p. 411.

(c) 3 Inst. 118. 1 Hawk. P. C. c. 55.
s. 3. 4 Blac. Com. 306.

(d) 4 Blac. Com. 206.
(e) Id. ibid. 1 Hawk. P. C. c. 55. s. 3. 

1 East. P. C. c. 7. s. 1. p. 393. But it 
is observed, that perhaps mayhem by 
castration might have continued an 
offence of higher degree, as all our 
old writers held it to be lelouy. 4 
Blac. Com. 206.

(/) Co. Lit. 127 a.

Offences at 
common law.
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A person 
maiming him
self may be 
punished.

No accessories 
in mayhem.

Offences by 
statutes.

5 Hen. 4. c. 5. 
Cutting 
tongues, or 
putting out 
eyes, made 
felony.

A bodily hurt whereby a man is rendered less able, in fighting, 
to defend himself or to annoy his adversary, is properly a maim at 
common law. (g) Therefore the cutting oft', or disabling, or 
weakening a man’s hand or finger, or striking out his eye or fore
tooth, or depriving him of those parts, the loss of which, in all 
animals, abates their courage, are held to be maims : but the cut
ting off his ear, or nose, or the like, are not held to be maims at 
common law ; because they do not weaken a man, but only dis
figure him. (A) In order to found an indictment of mayhem the 
act must be done maliciously, though it matters not how sudden 
the occasion.(i)

It is laid down that, by the common law, if a person maim 
himself in order to have a more specious pretence for asking cha
rity, or to prevent his being impressed as a sailor, or enlisted as 
a soldier, he may be indicted ; and, on conviction, fined and 
imprisoned.(k) For as the life and members of every subject are 
under the safeguard and protection of the King ; so they are said 
to be in manu regis, to the end that they may serve the King and 
country when occasion shall require. (Z)

It should seem that there can be no accessories before the fact 
in mayhem, at common law ; though there appears to have been 
some difference of opinion, or rather misapprehension, upon the 
subject, (m) For, supposing the offence to be in the nature of an 
aggravated trespass only, the rule will apply, that in crimes under 
the degree of felony there can be no accessories, but that all 
persons concerned therein, if guilty at all, are principals.(n) It 
does not appear to have been any where supposed, that there can 
be accessories after the fact in mayhem, (o)

Attempts to murder, maiming, and the doing or attempting 
great bodily harm, have been made highly penal by the enact
ments of several statutes, which may be mentioned in the order 
of time in which they were passed.

The statute 5 Hen. 4. c. 5. reciting that offenders did daily 
beat, wound, imprison, and maim divers of the King’s liege 
people, and after purposely cut their tongues, or put out their 
eyes, enacts, “ that in such case the offenders that so cut tongues,

(g) Staund. P. C. 3. Co. Lit. 126.
3 Inst. 62, 118. 1 Hawk. P. C. c. 55.
s. 1. 4 Blac. Corn. 205. 1 East. P. C.
c. 7. s. 1. p. 393.

(h) I Hawk. P. C. c. 55. s. 2. 4
Blac. Com. 205, 206. 1 East. P. C.
c. 7. s. 1. p. 393. 4 Bac. Ab. Maihem 
(A.)

(z) 1 East. P. C. c. 7. s. 1. p. 393.
(&) 1 Hawk. P. C. c. 55. s. 4. and 

Co. Lit. 127 a. where Lord Coke says, 
“ In my circuit, anno 1 Jacobi regis, 
“ in the county of Leicester, one 
“ Wright, a young, strong, and lustie 
“ rogue, to make himself impotent, 
“ thereby to have the more colour to 
“ begge, or to be relieved without 
“ putting himself to any labour, caused 
“ his companion to strike off his left 
“ hand; and both of them were in-

“ dieted, fined, and ransomed.”
(l) Co. Lit. 127 a. Bract, lib. 1. 

fol. 6. Pascli. 19 Ed. 1. cor. Reg. 
Rot. 36. Northt.

(m) Lord Hale states, that there are 
no accessories before in mayhem, but 
that they are in the same degree as 
principals, 1 Hale 613. Hawkins, on 
the contrary, says, that it seems there 
may be accessories before the fact'in 
mayhem. 2 Hawk. P. C. c. 29. s. 5. 
In 1 East. P. C. c. 7. s. 7. p. 401. there 
is a learned argument, to shew that 
the latter opinion proceeded on a mis
take.

(n) Ante, 31.
(o) 1 Hawk. P. C. c. 55. s. 13. and

2 Hawk. P. C. c. 29. s. 5. 1 East.
P. C. c. 7. s. 7. p. 401.
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<c or put out the eyes of any the King’s liege people, and that 
“ duly proved and found that such deed was done of malice pre- 
“ pensed, they shall incur the pain of felony.” The words “ of 
“ malice prepensed,” are explained to mean voluntarily and of 
set purpose, however sudden the occasion, (p) This statute was 
intended to put a stop to a cruel practice of cutting the tongues, 
or putting out the eyes of persons beaten, wounded, or robbed, in 
order to prevent them from giving evidence against the offenders ; 
and it appears to have had the desired effect, (q)

Next in order of time is the statute 37 Hen. 8. c. 6. the fourth 37 Hen. 8. c.6. 
section of which, amongst other provisions, enacts, that “ if any 
“ person or persons maliciously, willingly, or unlawfully cut or are to forfeit 
“ cause to be cut off the ear or ears of any of the King’s sub- treble da- 
“ jects, otherwise than by authority of the law, chance medley, 0f
“ sudden affray or adventure,” every such offender shall not only 10/. 
forfeit to the party grieved treble damages, to be recovered by 
action of trespass, but shall also forfeit to the King for every 
such offence 10/. in the name of a fine.

A more severe and effectual statute, 22 and 23 Car. 2. c. 1. 22 & 23 Car. 2. 
was afterwards passed, upon the subject of malicious maiming. aV) Mati-”
It is usually called the Coventry act; having been occasioned by cions maiming 
a violent attack upon 6Sr Vo/m Omom/ry in the street, and slit- 
ting his nose, in revenge, (as was supposed) for some obnoxious fit of ciergy. 
words uttered by him in parliament, (r) The seventh section 
enacts, “ that if any person or persons, on purpose and of malice 
“ forethought, and by lying in wait, shall unlawfully cut out or 
“ disable the tongue, put out an eye, slit the nose, cut off a nose 
“ or lip, or cut off or disable any limb or member of any subject 
“ of his majesty, with intention, in so doing, to maim or dis- 
“ figure, in any the manners before mentioned, such his majesty s 
“ subject; that then and in every such case, the person or per- 
“ sons so offending, their counsellors, aiders, and abettors, (know- 
“ ing of and privy to the offence as aforesaid) shall be and are 
“ hereby declared to be felons, and shall suffer death, as in cases 
“ of felony, without benefit of clergy.” But by the subsequent 
section, no attainder of such felony is to extend to corrupt the 
blood, or forfeit the dower of the wife, or the lands, goods, or
chattels of the offender. _

Several points have been holden upon the construction of this Construction 
statute, which may be considered, as they relate, 1. to the “ pur- &23Car!2. 
“ pose and malice forethought2. to the lying in wait; 3. to c ^ 
the kind of maiming or disfiguring ; and, 4. to the intention to 
maim or disfigure. It is not thought necessary to state them 
much in detail, as offences against this act appear to be included

(p) 3 Inst. 62. And as to the mean- 
ing of the word malice, see ante, 422, 
et sequ.

(q) 3 Inst. 62. where the learned 
writer states, that this law did so ter
rify offenders, that there appeared to 
have been hardly any prosecutions for
th c offence: and he observes, “ Of all 
“ statutes those are to be preferred, 
“ which prevent offences, before they

“ be done, before those which punish 
“ them after they he done. And there- 
“ fore, in the making of this law, 
“ there was salutaris severitas et beata

securitas.”
(r) 4 Blac. Com. 207. And see for 

the history of this transaction, Burnet 
Hist., Vol. I. p. 269. fol. and 7 Hume’s 
Hist. 468, 469.



589

As to the pur
pose and ma
lice fore
thought.

As to the ly
ing in wait.

Of Attempts to Murder, Maiming, Sçc. [book hi,

in the more general provisions of a recent statute, 43 G. 3. c. 56. 
which will be presently mentioned.

With respect to the “ purpose and malice forethought,” it may 
be observed, that it must be substantiated by proving a deliberate 
and premeditated design to do a personal injury to another, of the 
sort described in the statute, (s) It does not, however, seem ne
cessary, that the malicious intention should be directed against 
any particular individual : for if it be conceived against all per
sons who may happen to fall within the scope of the perpetrator’s 
design, the particular mischief done to any one will be connected 
with the general malignant intent, so as for the statute to attach 
upon the offenders, (t) And it seems clear that, if a man striking 
another, with such an evil intent as would make him guilty of 
mayhem if the person struck at should be maimed, happen to miss 
that person and strike a third person, and maim him, he will be 
equally guilty, (u)

In order to satisfy the words " lying in wait,” it seems that 
there must be some deliberate watching for an opportunity to 
effect the evil purpose. But it is not necessary that the party 
should place himself in any particular concealment, and then rush 
out of his lurking place to do the mischief. If, after having 
formed the intention, he takes a convenient opportunity of doing 
the premeditated deed, and does it with deliberation, it is a lying 
in wait ; though he do not take any particular length of time, or 
use any extraordinary degree of preparation.(tv) Thus, where 
the prisoner with many other persons, supposed to be a gang of 
thieves, beset the prosecutor as he was passing along the street 
with his master’s cart loaded with sugar, and after he had received 
several severe wounds from some of them, and there had been 
repeated exclamations by several of them of “ Damn you, where 
“ are your knives ?” the prisoner made a stroke at him with a 
large knife, and gave him a dreadful wound on the face, but it ap
peared that the cart was not robbed, and the prosecutor said, that 
he could suppose no other cause for this cruel treatment, than that 
it was intended by way of revenge against him, for having de
tected and beat off some thieves who had made an attempt to rob 
the cart, near the same place, on the preceding evening, the case 
was left to the jury upon the question of lying in wait. And the 
learned Judge desired them to cpnsider whether the fact were de
liberately and intentionally done by lying in wait for that purpose, 
on the account suggested, or from any other malicious and deli
berate motive ; or whether it were a sudden violent impulse of 
rage, not in the previous contemplation of the parties ; in which 
latter case, it was not within the statute : but he laid stress on 
the expression uttered by some of the gang—“ Where are your 
“ knives ?” as explanatory of a previous design to do such a 
mischief, (x) In another case, where a gentleman, having de-

(s) 1 East. P. c. c. 7. s. 3. p. 394. (u) 2 Hawk. P. C. c. 23. s. 16. and
citing 1 MS. Sum. 122. And see as to see ante, 453, el sequ. 
malice aforethought, ante, 422, etseq. (w) By Eyre, B. in Rex v. Mills, 1 

(!) 1 East. P;C. c. 7. s. 4. p. 396. Leach 259.
Rex v. Carrol and King, post. 589. (a-) Rex v- Mills, 1 East. P. C. c. 7.

s. 5. 1 Leach 259,
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tected a boy in picking his pocket, had seized him, and was 
carrying him along the street, and the prisoner, who was lurking 
thereabouts, came up to them, and after walking for some little 
time, sometimes before and sometimes after them, at last s rue ' 
the gentleman a severe blow across the face with a knife, saying,
" Damn you, Sir, let the boy go;'' the two Judges who inclined 
most to a strict construction of the words lying m wait, &c. 
yet were of opinion that the circumstance of the prisoner passing 
before the gentleman, and waiting till he came up, and then 
giving him the wound, was a lying in wait within the statute, [y) 

But if the mischief be done in -a sudden attack, without any 
premeditated design against the person, there will not be a lying 
in wait within the statute. Thus, where the prisoner was steakn^ 
turnips hi a field, and, being found by the servant of the owner 
of thi held in the very act of taking them, struck the servant uu- 
mediately, with a sharp instrument, and slit bis nose; it was 
holden that this was not an offence within the statute : all the 
Judges holding that there was not sufficient evidence of a lying m 
wait: and some of them considering that the having the instru- 
nient, and using it, was with intent to escape, and not to murderÜlÜipi
ing was of malice aforethought, yet the Judges, upon a reference 
to them, were of opinion that there was no lying m wait, so as to 
bring the offence within the intent and purview of the statute, (a)

Iona- while separate from his wife, visited her again, and, having 
persuaded her to let him sleep with her, took an opportunity, 
during the night, and while she was asleep, to make a wound 
across her throat, about three inches in length, with a razor, 
which he had procured, and concealed for the purpose; it wasmm##
case, where there was a deep cut across the nose, which separated 
the flesh, and went quite through into the nostri, an o j

As to the 
kind of maim-' 
ing or disfi
guring.

(y) Rex v. Carrol and King, 1 East. 
P. C. c. 7. s. 3. p. 394, 395. and id. 
s. 5. p. 397. citing MS. Gould, J.

(s) Rex v. Tickner, reserved for the 
opinion of the twelve Judges, from 
the Old Bailey Seas. 1778. 1 Hawk.
P. C. c. 55. s. 12. 1 Leach 187. 1
East. P. C. c. 17. s. 6. p. 398.

(a) Rex v. Mackey and Arrigoni, 
Kingston Spr. Ass. 1778. 1 East. P. C. 
c.,7. s. 6. p. 399.

(b) Rex v. Lee, Old Bailey 1763, 
cor. Parker, C. B. 1 Hawk. P. C. c. 
55. s. 10. The same case is reported 
in 1 Leach 51. But the grounds on 
which the court ruled that the offence 
was not within the statute are not 
there stated.

(c) Rex v. Carrol and King, 1 Leach
55. 1 East. P. C. c. 7. s. 3. p- 394,
395.
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that the nose could not be said to be slit because the edge of it 
was not cut through, was overruled, (d)

The words in the statute are “ with intention in so doing to 
“ maim or disfigure :” but these words have been considered as 
merely auxiliary to the preceding words, “ on purpose and of 
“ malice aforethought,” confining the crime to an intended vio
lence. (e) So that it has been ruled, that if a man attack another, 
of malice aforethought, in order to murder him with a bill, or any 
other such like instrument, which cannot but endanger the maim
ing him, and in such attack happen not to kill, but only to maim 
him, he may be indicted on this statute : and that it shall, in such 
case, be left to the jury, upon the evidence, whether there was a 
design to murder by maiming, and, consequently, a malicious 
intent to maim as well as to kill ; in which case the offence is 
within the statute, though the primary intention was murder. (/) 

This statute of 22 & 23 Car. 2. expressly extends to counsel
lors, aiders, and abettors, knowing of and privy to the offence : it 
includes, therefore, all accessories before. But in a case where 
it appeared that one of the prisoners, though present at the fact, 
and guilty of a trespass and assault, was nevertheless altogether 
ignorant of any intention to maim or disfigure, the court directed 
that he should be acquitted in the first instance, before the guilt 
or innocence of the perpetrator was ascertained, (g)

An indictment upon this statute must pursue the words of it, 
and allege the offence to have been committed “ on purpose, of 
“ malice aforethought, and by lying in wait ;” and state that the 
act was done with the intent mentioned in the statute. But as 
the words of the statute are in the disjunctive, an averment either 
that the act was done with intent to maim, or with intent to dis

figure, according to the subject matter, seems to be sufficient, (h) 
The next statute in the order of time is the 9 Anne, c. 16, 

kill6'assault-0 which lvas Passeci for the more especial protection of privy coun- 
ing,’ &c. a sellers in the execution of their office ; and was made on the occa- 
privy counsel- sion of Mr. Secretary Harley being stabbed by Anthony de Guis- 
lot, felony card, who was at the time under examination before the privy 

council. It enacts, “ that if any person or persons shall unlaw- 
“ fully attempt to kill, or shall unlawfully assault, and strike, or 
“ wound any person being one of the most honourable privy coun- 
“ cil, when in the execution of his office of a privy counsellor,
“ in council, or in any committee of council, that then the person 
“ or persons so offending, being thereof convicted in due form of 
“ law,” shall be felons, and suffer death without benefit of clergy. 

The statute 9 G. 1. c. 22. relates to the offence of wilfully and

Of the indict 
ment.

9 Anne, c. 16.

without
clergy,

9 G. 1. c. 22. 
Maliciously, 
shooting at (d) Rex v. Coke and Woodburn, 6 

St. Tr. 212, et sequ,
(e) 1 East. P. C. c. 7. s. 6. p. 399,

400. 1
if) Rex v. Coke and Woodburn, 

ante, note (d), 1 Hawk. P. C. c. 55. 
s. 8. 4 Bac. Ab. Maïhem (B). 4Blac. 
Com. 206. note (A), l East. P.C. 
c. 7. s. 6. p. 400. in which last book 
it is said, that on the conference of

the Judges on another case (Carrol’s, 
ante, note (c)) Willes, J. and Eyre, B. 
expressed some dissatisfaction with 
this case ; and thought at least that 
the construction ought not to be car
ried further.

(g) Rex v. Mackey and Arrigoni, 1 
East. P. C. c. 7. s. 6. p. 399. and s. 7, 
p. 401.

(ft) 1 East. P. C. c. 7. s. 8. p. 402.
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maliciously shooting at any person in any dwelling-house, or other 
place ; an offence of which the probable consequence may be 
either the killing or maiming such person. It enacts, that if any 
person or persons “ shall wilfully and maliciously shoot at any 
“ person in any dwelling-house, or other place : or shall by gut, 
or promise of money, or other reward, procure any subject to join 
him or them, in any such unlawful act ; every person so offending, 
and being convicted, shall be adjudged guilty of felony, and suffei 
death without benefit of clergy. _

This statute contains enactments concerning many other of
fences besides that which has been above set forth, and is com
monly called the Black Act ; a part of it relating to offences 
committed by persons in disguise, or having their faces blacltec . 
but it is settled that it is not necessary for the completion of the 
offence now under consideration that the offender should have his 
face blacked, or be in any other manner disguised, (i)

It has been determined that this statute extends not only to the 
person or persons who actually shoot at another, hut also to every 
person who is present, aiding and assisting, to commit the of
fence : for as the statute creates a new felony, the consequences 
incidental to a felony at common law follow of course : and the 
rule attaches, that every person present, aiding and assisting, is a 
principal in the second degree.(k) An objection, therefore, wmc i 
was taken in a prosecution upon this statute, that three persons corn 
not be guilty of the same act of shooting, and that, as the indict
ment charged the act to have been done by three, one only could not 
be convicted, (l) does not appear to be well founded : for, as has 
been observed upon this case, if it is settled that under a chaige 
for doing an act a person may be convicted as a principal in t ie 
second degree, there is no inconsistency in alleging an act to be 
done by several which could, in its immediate operation, be only 
committed by one ; and the legal construction of the averment is 
only that they have done such acts as subject them to be punished 
as principals in the offence, (m) And in a subsequent case, where 
the indictment charged that the prisoner, and divers otheis un
known, shot at the prosecutor ; and, in a second count, that a 
person unknown shot at the prosecutor, and that the pnsonei was 
present, aiding, &c. ; and upon the evidence, it appeared, that the 
shot was probably not fired by the prisoner ; Ashurst, J. told the 
jury, that if they were of opinion that the prisoner and the other 
persons were in a confederacy together to make an attack upon 
the house of the prosecutor’s master, and came armed with an 
intention to oppose all resistance, and that, in the prosecution o.
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any person, fe
lony without 
clergy.

Construction 
of this statute.

It extends to 
persons aiding 
and assisting.

(î) Arnold’s case, 8 St. Tri. 313. 1
Hawk. P. C. c. 55. Of Shooting, Sfe. s. 
4. 1 East. P. C. c. 8. s. 6. p. 412.

(k) Coalheavers’ case, O. B. 1768. 
Cas. Cr. L. 61. 1 Leach 64. 1 Hawk. 
P. C. c. 55. Of Shooting, $c. s. 11. 
1 East. P. C. c. 8. s. 6. p. 413.; and 
see ante, 21., et sequ. 28.

(l) Rex v. Gibson, Mutton and
Wiggs, 1785. 1 Leach 359. 1 East.
P. C. c. 8. s. 7. p. 413. This objection

was not formally determined, the pri
soner having been convicted of an
other capital offence at the same 
time: but the opinion of the Judges 
was probably against the objection : 
and Butler, J. in Rex v. Young, 3 
T. R. 105. speaks of the case as having 
been so decided.

(m) 5 Evans’ Col. Stat. Cl. 6. p. 
399, note (12) and see ante, 28.
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that purpose, the prisoner or any of his associates, shot at the pro
secutor, they should find the prisoner guilty, (n)

The shooting The words of the statute are, “ if any person or persons shall 
must be mali-- « wilfully and maliciously shoot, &c. thereby making malice an 

essential ingredient in the offence. No act of shooting, therefore, 
will amount, under this statute, to a capital offence, unless it be 
accompanied with such circumstances as, in construction of law, 
would have amounted to the crime of murder, if death had en
sued : and it follows, that neither an accidental shooting, nor a 
shooting in a transport of passion, excited by such a degree of 
provocation as would have reduced the homicide, if it had ensued, 
to the offence of manslaughter, are within the meaning of the sta
tute. (o)

And the in- It has been said, that upon an indictment on this statute, it is 
be load'dmUSh necessary t° shew that the instrument was loaded with gunpowder, 
a bullet6, &T.1 and also with a bullet, slug, or other deadly substance ; but that 
and be levelled it is sufficient if such facts appear from the general circumstances 
at the party. 0f the case, (p) In a case where it did not appear whether the 

wounds which the prosecutor had received in his neck and chin 
were given by the wadding, or by a ball from a pistol, except that 
the prisoner, who was endeavouring to effect an escape at the time, 
exclaimed with an oath, “ Let me pass, or I will blow your brains 
out,” and immediately fired, and the prosecutor said, that he appre
hended the wounds must have been given by a ball, from the sen
sation he felt at the time, and because it took him in one place, 
and another witness said, that the report was very strong, for so 
small a pistol ; it was contended that there was not sufficient evi
dence that the pistol was loaded with a leaden bullet. But the court 
thought that there was sufficient evidence of that fact to go to the 
jury : and the jury found the prisoner guilty, (q) It is necessary 
also that the shooting should be with an instrument levelled at 
the party. So that where the prosecutor, who was landlord of 
the premises occupied by the prisoner, had come in the night to 
bring provisions for a man whom he had put into possession of the 
prisoner’s goods under a distress for rent, and had got over the 
pales of the garden for that purpose, but, upon being met by the 
prisoner and severely beaten, was making his retreat, in the dark, 
over another part of the pales, more than five yards’ distance from 
the place at which he entered, when the prisoner levelled a gun at 
the place where the prosecutor got into the garden, and immedi
ately fired it off ; the gun being thus fired in a different direction 
front that in which the prosecutor was going, the court held that 
it was not a shooting at the prosecutor within the meaning of the 
statute.(r) ^

(n) Wells’s case, Kent Spring Ass.
1786. 1 East. P. C. c. 8. s. 7. p. 414.
The jury found the prisoner guilty ; 
and upon reference to the Judges, 
they were all of opinion that the di
rection was right, and the conviction 
proper. And they said, that the Coal- 
heavers’ case, (ante, 28. and 591. note 
(k) was good law.

(o) Gastineaux’s case, 1 Leach 417.

1 Hawk. P. C. c. 55. Of Shooting, Sfc. 
s. 7. 4 Blac. Com. 207. note (2) I
East. P. C. c. 8. s. 6. p. 412.

(p) 1 Hawk. P. C. c. 55. Of Shoot
ing, Sfc. s. 9. citing Rexy. Elliott, Old 
Bailey, 1787.

(q) Weston’s case, 1 Leach 247.
(r) Empson’s case, 1 Leach 224. 1

Hawk. P. C. c. 55. Of Shooting, Sfc. 
s. 10.
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An objection was taken, upon an indictment on this statute, 
that the prisoner having fired at the party within his own house, 
was not within the meaning of the statute : but it was overruled, (s)

The words of the statute “ wilfully and maliciously” have been 
considered as so far descriptive of the offence, that an indictment, 
where the art was laid to be done “ unlawfully, maliciously, and 
feloniously,” the word wilfully being omitted, was held to be in
sufficient. (t) It seems that if the indictment be for shooting “ in 
a dwelling house,” and state the name of the owner of the house, 
it will be necessary to prove the name as stated : as in a case 
where the prisoner was indicted for shooting in the dwelling 
house of James Brewer and John Sanhy, and it appeared upon 
the evidence that the names were in fact John Brewer and James 
Sanhy, the variance was ruled to be fatal, (u)

By the fourteenth section of the statute the. offences described 
in it may be “ tried’and determined in any county in England, in 
“ such manner and form as if the fact had been therein com- 
“ mitted ;” and it has been holden, that it is not necessary for the 
King to grant a special commission for such trial ; but that a pri
vate prosecutor may prefer his indictment in such county in Eng
land as may appear to him to be most conducive to the ends of 
justice, (w) He cannot, however, exercise this right for the pur
poses of injustice and oppression, as the statute expressly gives it 
for the better and more impartial trial of the indictment, (.r)

The fourteenth section also provides, that no attainder for any 
of the offences made felony by the act shall work corruption of 
blood, loss of dower, or forfeiture of lands or chattels.

The statute 26 Geo. 2. c. 19. was passed for the purpose of re
pressing the enormities occasionally practised upon persons ship
wrecked. The first section enacts, “ that if any person or persons 
“ shall beat or wound, with intent to kill or destroy, or shall 
“ otherwise wilfully obstruct the escape of any person endeavour-

(s) Harris’s case, I East. P. C. c. 8. 
s. 8. p. 415,; and Addend, xviii.

(Z) Davis’s case, 1 Leach 493. 1 East. 
P. C. c. 8. s. 8. p. 414, 415. The point 
was reserved for the consideration of 
the Judges, and was very much de
bated. Some of the Judges thought 
that the word wilful was implied ini he 
word malicious: but a great majority 
were clearly of opinion, that as the 
Legislature had, by the special pen
ning of the act, used both the words, 
“wilfully and maliciously,” they must 
be understood as a description of the 
offence ; and they thought that they 
were bound by former precedents in 
analogous cases. And see the cases 
collected in note (a) to this case, l 
Leach 494, as to the rule that though 
an indictment need not recite a gene
ral penal statute, it must bring the 
fact within the express prohibition of it.

(«) Durour’s case, 1 Leach 351. 1
East. P.C. c. 8. s. 8. p. 41 rt.' The court

said, that perhaps the averment was 
not necessary to the validity of the in
dictment, as the statute says, “ who 
“shall maliciously shoot at any per- 
“sou in any dwelling house, or oilier 
“ place but tha t as the averment was 
made, it must he proved as stated. 
However, in two subsequent cases of 
indictments for robbing in the dwelling 
houses of particular persons who were 
named, the convictions were held to 
be proper; though in one of them it 
did not appear who was the owner of 
the house, and in the other the Christ
ian name of the owner of the house 
could not be proved. Pye’s case, War
wick, 1790. cor. Thomson, B. 1 East. 
P. C. c. 16. s. Ì6S. p. 785.; and John
stone’s case, 1793, cor. Ashhurst, J. 
1 East. P. C. c. 16. s. 168. p. 786.

(w) Mortis’s case, 1 Leach 73. 2
Biac. R. 733. 1 East. P. C. c. 8. s. 9.
p. 415.

(x) Id. ibid.

The shooting 
may be in the 
party’s own 
house.
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intent to kill 
them, &c. or 
putting out 
false lights to 
bring a ship 
into danger, 
felony without 
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43 Geo. 3. c. 
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“ ing to save his or her life from such ship or vessel, (i. e. any ship 
“ or vessel of his Majesty’s subjects or others, which shall be in 
“ distress, or which shall be wrecked, lost, stranded, or cast on 
“ shore, in any part of his Majesty’s dominions) or the wreck 
“ thereof ; or if any person or persons shall put out any false light 
“ or lights with intention to bring any ship or vessel into danger ; 
“ then such person or persons so offending shall be deemed guilty 
“ of felony ; and being lawfully convicted thereof, shall suffer 
“ death, as in cases of felony, without benefit of clergy.” (y)

The statute 43 Geo. 3. c. 58. (which is commonly called Lord 
Ellenborough’s act) reciting, that divers cruel and barbarous out
rages had been wickedly and wantonly committed, in divers parts 
of England and Ireland, upon the persons of his Majesty’s sub
jects, either with an intent to murder, or to rob, or to maim, dis
figure, or disable, or to do other grievous bodily harm to such 
subjects, enacts, “that if any person or persons shall, either in 
“ England,or Ireland, wilfully, maliciously, and unlawfully, shoot 
“ at any of his Majesty’s subjects, or shall wilfully, maliciously, 
“ and unlawfully, present, point, or level any kind of loaded fire- 
“ arms, at any of his Majesty’s subjects, and attempt by drawing 
“ a trigger, or in any other manner, to discharge the same at or 
“ against his or their person or persons, or shall wilfully, mali— 
“ cion sly, and unlawfully stab or cut any of his Majesty’s subjects, 
“ with intent in so doing, or by means thereof, to murder, or rob, 
“ or to maim, disfigure, or disable, such his Majesty’s subject or 
“ subjects, Or with intent to do some other grievous bodily harm 
“ to such his Majesty’s subject or subjects, Or with intent to ob- 
“ struct, resist, or prevent the lawful apprehension and detainer of 
“ the person or persons so stabbing or cutting, or the lawful 
“ apprehension and detainer of any of his, her, or their accom- 
“ plices, for any offences for which he, she, or they may respect- 
“ iveiy be liable by law to be apprehended, imprisoned, or detained, 
“ or shall wilfully, maliciously, and unlawfully administer to, or 
“ cause to be administered to, or taken by, any of his Majesty’s 
“ subjects, any deadly poison, or other noxious and destructive 
“ substance or thing, with intent such his Majesty’s subject or 
“ subjects thereby to murder, the person or persons so offending, 
“ their counsellors, aiders, and abettors, knowing of and privy to 
“ such offence, shall be, and are hereby declared to be felons, and 
“ shall suffer death, as in cases of felony, without benefit of clergy : 
“ Provided always, that in case it shall appear on the trial of 
“ any person or persons indicted for the wilfully, maliciously, and 
“ unlawfully shooting at any of his Majesty’s subjects, or for wil- 
“ fully, maliciously, and unlawfully presenting, pointing, or level- 
“ ling, any kind of loaded fire-arms, at any of his Majesty’s sub- 
“ jects, and attempting by drawing a trigger, or in any other 
“ manner, to discharge the same at or against his or their person 
“ or persons, or for the wilfully, maliciously, and unlawfully stab- 
“ bin g or cutting any of his Majesty’s subjects, with such intent 
“ as aforesaid ; that such acts of stabbing or cutting, (z) were com ■

(y) By s-18. the act is not to extend (z) Either the words “of stabbing
to Scotland. “ or cutting” should have been omit-
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“ mitied under such circumstances as that, if death had ensued 
“therefrom, the same would not, in law, have amounted to the 
“ crime of murder, that then, and in every such case, the person or 
“ persons so indicted shall he deemed and taken to be not guilty 
“ of the felonies whereof they shall be so indicted, but be thereof 
“ acquitted.”

The statute 6 Geo. 4. c. 126. recites the title of the 43 Geo. 3. 
c. 58. and the expediency of making similar provisions in Scotland, 
for the prevention of some of the said crimes ; and then enacts, 
that from the 1st of July, 1825, “ if any person shall, within Scot- 
“ land, wilfully, maliciously, and unlawfully shoot at any of his 
“ Majesty’s subjects, or shall wilfully, maliciously, and unlawfully 
“ present, point, or level any kind of loaded fire arms, at any of his 
“ Majesty’s subjects, and attempt, by drawing a trigger, or in any 
“ other manner, to discharge the same, at or against his or their 
“ person or persons, or shall wilfully, maliciously, and unlawfully 
“ stab or cut any of his Majesty’s subjects, with intent in so doing, 
“ or by means thereof, to murder or to maim, disfigure or disable, 
“ such his Majesty’s subject or subjects, or with intent to do some 
“ other grievous bodily harm to such his Majesty’s subject or 
“ subjects ; or shall wilfully, maliciously, and unlawfully admi- 
“ nister to, or cause to be administered to, or taken, by any of his 
“ Majesty’s subjects, any deadly poison, or other noxious and de- 
“ structive substance or thing, with intent thereby to murder or 
“ disable such his Majesty’s subject or subjects, or with intent to 
“ do some other grievous bodily harm to such his Majesty’s sub- 
“ ject or subjects, such person, being lawfully convicted of any of 
“ the aforesaid acts, shall be held guilty of a capital crime, and 
“ receive sentence of death accordingly.”

The second section enacts, that “ if any person in Scotland 
“ shall, from and after the said first day of July, wilfully, mali- 
“ ciously, and unlawfully throw at, or otherwise apply to, any of 
“ his Majesty’s subject or subjects, any sulphuric acid, or other 
“ corrosive substance, calculated by external application to burn or 
“ injure the human frame, with intent in so doing, or by means 
“ thereof, to murder or maim, or disfigure or disable, such his 
“ Majesty’s subject or subjects, or with intent to do some other 
“ grievous bodily harm to such of his Majesty’s subject or subjects, 
“ and where, in consequence of such acid or other substance being 
“ so wilfully, maliciously, and unlawfully thrown or applied, with 
“ intent as aforesaid, any of his Majesty’s subjects shall be maimed, 
“ disfigured, or disabled, or receive other grievous bodily harm, 
“ such person being thereof lawfully convicted, shall be held to be 
“ guilty of a capital crime, and shall receive sentence of death ac- 
“ cordingly : provided always, that if it shall appear upon the 
“ trial of any person accused of any of the aforesaid offences, that

ted, or words to the following effect late Mr. J. Grose’s copy of the MS. 
should have been inserted in their Summary, which has been communi- 
stead :—“Of shooting at, presenting, cated to the Author, it appears, that it 
“ pointing, or levelling and attempting was the opinion of that learned Judge, 
“ to discharge such fire-arms as afore- that the words “ of stabbing or cut- 
“said, or such acts of stabbing or “ ting’’ should have been omitted, 
“cutting.” From a MS, note in the

2 u 2
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“ under the circumstances of the case, if death had ensue,d, the acts 
“ done would not have amounted to the crime of murder, such 
“ person shall not be held guilty of a capital crime, or be subject 
“ to the punishment aforesaid ; and provided further, that nothing 
“ contained in this or any other statute, enacting a capital punish- 
“ ment, shall be held to affect the power of the prosecutor to 
" restrict the pains of law.”

This statute, 43 Geo. 3. c. 58., is more extensive in its applica
tion than the 22 and 23 Car. 2. c. l..(the Coventry act) which has 
been before mentioned,(a) as it does not make any lying in wait 
necessary to the completion of the offence : (A) nor need the inten 
tion of the offender be confined to a purpose of maiming or dis
figuring the party ; (c) as the words of the statute expressly 

' include an intent to “ disable, or do grievous bodily harm.” It 
was decided by all the Judges, except Wood, B., who differed, 
that this statute did not extend to offences committed upon the 
seas, out of the body of any county in Fai gland or Ireland ; the 
words of the statute extending only to the offences therein men
tioned, if the same were committed either in England or Ireland. (/) 
But the act 1 Geo. 4. c. SO. s. 2. enacts, “ that all and every the 
“ crimes and offences mentioned in the 43 Geo. 3. c. 58. which 
“ shall be committed upon the high seas, out of the body of any 
“ county of this realm, shall be, and they are hereby declared to be, 
“ offences of the same nature respectively, and to be liable to the 
“ same punishments respectively as if they had been committed 
“ upon the land, in England or Ireland ; and shall be inquired 
“ of, heard, tried, and determined, and adjudged in the same manner 
“ as treasons, felonies, murders, and confederacies are directed to 
“ be by the 28 Hen. 8. c. 15.”

Shooting is within this statute of 43 Geo 3,, though the instru
ment be loaded with powder and paper only, if it be fired so near 
the person, and in such a direction, as to be likely to kill, &c. In 
a case where the prisoner was indicted for shooting at the prose
cutor with a loaded pistol, and Le Blanc, J. had told the jury, 
that if it was loaded with powder and paper only, but fired so near, 
and in such a direction, that it would probably kill or do other 
grievous bodily harm, and with intent that it should do so, the 
case was within the act; and the jury had convicted, saying, they 
were satisfied that the pistol was loaded with some other destruc
tive material besides powder and paper, there was a petition to the 
crown, on the ground that the pistol was loaded with powder and 
paper only : and the opinion of the Judges being asked, whether if 
that were so the direction was right, they held that it was. (d) 
But to constitute the offence of attempting to discharge loaded 
fire arms, they must be so loaded as to be capable of doing the 
mischief intended. So that, if part of the loading has fallen out, 
though without the prisoner’s knowledge, and that w'hich remains 
is inadequate to effect the mischief, the case is not within the act. 
And it seems, that a case is not within the act if there is not such

(а) Ante, 5S7, et seq. Russ, and Ry. 286.
(б) Jnte, 588. (d) Rex v. Kitchen, Mich. T. 1805.
(c) Ante. 590. MS. Bayley, J., and Russ, and Ry. 95.
(f) Rex v. Amarro, Mich. T, 1811,
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a loading at the time as is likely to produce a discharge, though it
is possible it may produce it. The prisoner was indicted for 
attempting to discharge a loaded blunderbuss at J. S. The evi
dence was, that it had been loaded and primed a fortnight before, 
and that the prisoner levelled it at J. S., and drew the trigger ; ■ 
that the flint struck fire in the pan, but that nothing caught fire 
there. The blunderbuss was afterwards discharged without any 
fresh priming : but powder might in the interim have been shaken 
through the touch-hole from the barrel into the pan. The pri
soner was convicted : but the jury found that the blunderbuss was 
not primed at the time. Upon a case reserved, a great majority of 
the Judges considered this equivalent to a finding that thè blunder
buss was not so loaded as to be capable of doing mischief by hav 
ing the trigger drawn ; and if not, that it was not loaded within 
the meaning of the act; and a pardon was recommended.(Z) In a 
case prior to this decision it appeared, that the prisoner had a 
loaded gun ; but that, in his struggle with the prosecutor, it was 
probable all the powder had fallen out : he afterwards levelled it 
at the prosecutor, and drew the trigger. Abbott, J. told the jury, 
that if they thought the powder was all out before the prisoner 
drew the trigger, the gun could not be considered as loaded at the 
time ; and on that ground, though with reluctance, the prisoner 
was acquitted, (n)

The words “stab or cut” in the statute relate only to such 
wounds as are made by an instrument capable of stabbing or cut
ting ; stabbing being properly a wounding with a pointed instru
ment, and cutting being a wounding with an instrument having a 
sharp edge. And if the indictment be for cutting, evidence of a 
stab will not support the charge ; for, as the statute uses the words 
in the alternative, “ stab or cut,” so as to distinguish between 
them, the distinction must be attended to in the indictment, (i) 
And though a striking over the face with the sharp or claw part of 
a hammer has been holden to be a sufficient cutting within the 
act ; yet it would have been otherwise, if the striking had been 
with the blunt end. (e) A blow with a square iron bar, which in
flicted a contused or lacerated' wound, has been holden not to be a 
cutting within the act. (/) And where a similar wound was given 
on the head, by a blow with the metal scabbard of the sword of a 
member of a corps of yeomanry cavalry (the sword being in the 
scabbard at the time), it was ruled not to be a cutting within this 
statute, (ce) And it was ruled, that a blow with the handle of a 
windlass was not a cutting within the act, though it made an inci- : 
sion. (g) But if a .cutting is inflicted, the case is within the sta
tute, though the instrument be not intended for cutting, nor 
ordinarily used to cut, but generally used to force open drawers,

(Z) Rex V. Carr, Hil. T. 1819, MS. Russ. & Ry. 101.
Bayley, J., and Ri,ss. & Ry. 377, (/) Adams’s case, cor. Lawrence, J.

(n) Anon. 1817, MS Bayley, J. Old Bailey, Jan. Sess. 1808.
(i) Rex v. M‘Dermot, East.‘T.-1818, ■ (a) Rex t>.Whitfield, rftfr. Bayley, J.

MS. Bayléy, J. and Russ. & Ry. 356. - Salop Sum. Ass. 1822. MS.
(c) Atkinson’s case, York Spr. Ass. .'(g) Anon. cor. Dallas, C. J. and Bur- 

East. T. 1800, 4 13lac. Com. 208. (ed. ton, J. at Chester, 5 Evans’s Cob Slat. 
1809,) note (1). MS. Bayley, J. and' Part V. Cl. iv, p. 334, note (2).

As to tlie 
words “ stab 
“ or cut.”
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doors, See. ; and though the intention was not to cut but to inflict 
some other mischief. The prisoner was indicted for cutting and 
stabbing. It appeared that he was seized for a robbery ; and, in 
order to escape, struck the prosecutor on the head with an iron 
crow, which cut out a part of his skull. The instrument was sharp 
at one end so as probably to cut. A case was reserved, because 
this was an instrument to force open doors, drawers, &c. and not 
to cut ; and because the prisoner meant to break or lacerate the 
head, not to cut it : but the conviction was held right, (r)

Cutting a child’s private parts, so as to enlarge them for the 
time, may be considered as doing her grievous bodily harm ; and, 
as done with that intent, though the hymen is not injured, the 
incision is not deep, and the wound eventually is not dangerous. 
The prisoner cut a female child, ten years old, in her private parts, 
probably to enlarge them to admit his entrance, but he was inter
rupted and fled : the wound was small, but bled a good deal ; and 
when a surgeon saw it four days afterwards, he found it near an 
inch in length, not deep nor dangerous, because below the hymen ; 
but, if it had entered the hymen, it would have been dangerous. 
Graham, B. left it to the jury to say, whether this was not a griev
ous bodily injury ; and if so, then, though there might have been an 
ulterior intention to commit a rape, yet if there was an intent to 
do grievous bodily harm, the case was within the act : and that 
the intention might be inferred from the cutting. The jury found 
the prisoner guilty ; and the Judges held the conviction right, (s) 

Of the intent. The cutting must be expressly laid with the intent stated in the 
act ; as it has been holden that an indictment for cutting with 
intent to do some grievous bodily harm, without saying, “ in so 
“ doing, or by means thereof,” was not sufficient. (A) Thus if 
the intent be to prevent the prisoner’s lawful apprehension, and be 
so found by the jury, an indictment stating a different intent will 
not be supported. A sexton and others surprised two body 
stealers, and attempted to take them : one of them cut the sexton’s 
assistant with a sabre ; and was indicted on this statute for cutting, 
with the intent to murder, disable, or do some other grievous 
bodily harm. The jury found, that he cut with the intent to resist 
and prevent their apprehension, and for no other purpose. Upon 
a case reserved the Judges held, that the case would not have been 
within the act unless the apprehension would have been lawful ; 
and that if the cutting was to resist or prevent a lawful apprehen
sion, it should have been so stated, this being one of the intents 
mentioned in the act ; and that, as the jury had negatived the intent 
stated, the conviction could not be supported, (a) If the intent 
laid be to disable, it will be understood as of a permanent dis
ability, and not merely one which may be temporary, as a disability 
until an offender likely to be apprehended may escape. The pri
soner had broken into a shop in the night ; and, in order to prevent 
a watchman apprehending him there, gave the watchman two

(r) Rex e. Hayward, Mich. T. 1805, ton, J. at Chester, 5 Evans’s Col. Stat. 
MS. Bayley, J., and Russ. & Ry. 78. Part V. Cl. iv. p. 334. note (3).

(«) Rex v. Cox, East. T. 1818, MS. (a) Rex v. Duffm and Marshall, East. 
Bayley, J., and Russ. & Ry. 362. T. 1818, MS. Bayley, J., and Russ. &

(ft) Anon. cor. Dallas, C. J. and Bur- By. 365.
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severe cuts with the sharp part of a crow bar. The indictment 
was for cutting, with intent to murder, maim, and disable ; and 
there was no count charging the prisoner with the intent of pre
venting his own lawful apprehension : and the jury found, that he 
cut with intent to disable till he could effect his own escape. Upon 
a case reserved, ten Judges (Graham, B. and G arrow, B. being 
absent) held the conviction wrong ; for, by the finding of the jury, 
the prisoner intended to produce only a temporary disaoility, till 
he could escape, not a permanent disability. (6) _

But although the intent laid be that of doing grievous bodily 
harm, and upon the evidence it appears that the prisoner's mam 
and principal intent was, to prevent his lawful apprehension, yet 
he may be convicted, if in order to effect the latter intent he also 
intended to do grievous bodily harm. The prisoner was engaged 
in poaching, and had fired his gun at one of three keepers, who, 
being on the watch for poachers, suddenly sprung up, and weie 
rushing forwards to seize him. The jury were of opinion, that the 
prisoner’s motive was to prevent his lawful apprehension ; but 
that, in order to effect that purpose, he had also the intention of 
doing the keeper some grievous bodily harm. Upon objection 
taken, the learned Judge was of opinion, that if both intents ex
isted, the question, which was the principal and which was the 
subordinate intention, was immaterial; and, upon the point being 
submitted to the consideration of the Judges, it was holder), that 
if both the intents existed, it was immaterial which was the prin
cipal and which the subordinate one ; and that the conviction was
therefore proper, (c) , . ,

Where the offence is charged to have been commuted with 
intent to obstruct, &c. a lawful apprehension, it must be shewn 
that the offender had some notification of the purpose for which he 
was apprehended before he inflicted the wound. Upon an mdict- 
ment on this statute, it appeared that, in the morning or the day 
mentioned in the indictment, the prisoner stole some wheat from 
an outhouse belonging to one Spilsbury ; and that, the wheat being 
soon after found concealed in an adjoining field, Spilsbury, eop, 
and others, watched near the spot, expecting that the thief would 
come to carry it away, and that they should thus be ame to dis
cover and apprehend him. In the course of the day the prisoner 
and another man walked into the held, and lifted up the bag con
taining the wheat. They were immediately pursued; and Webb 
seized the prisoner, without desiring him to surrendei, 01 sa in g 
for what reason he was apprehended. A scuffle ensued, during 
which, before Webb had spoken, the prisoner drew a knife and 
cut him across the throat. Upon these facts Lawrence, J. held 
that, as Webb did not communicate to the prisoner the purpose 
for which he seized him, the case did not come within the statute ; 
for if death had ensued, it would only have been manslaughter. 
But he said, that if a proper notification had been made before the 
cutting, the case would have assumed a different complexion. 
prisoner was accordingly acquitted, (i)

(*) Rex *. Boyce, Tria. T. 1834, (4%« «. Gillow East. T. 1825.
MS. Bayley, J., ami By. . IM »•
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In a case where a point was made, whether the shooting with 

which the prisoner was charged was by accident or design, it was 
held, that proof might be given that the prisoner at another time 
shot intentionally at the same person. Pearce, the prosecutor, 
who was a gamekeeper, proved that he met the prisoner sporting 
upon his manor, and remonstrated with him for so doing; and pro
posed that the prisoner should go with him to the steward ; saying, 
that if the steward would pardon him he should have no objection. 
The prisoner assented to go with him, and they walked together 
until they came near to the gamekeeper’s horse, which was about 
sixty yards off, when Pearce went on before him towards the horse; 
and when he was at a short distance from the prisoner, the prisoner 
fired at his back, but said nothing. Pearce attempted to turn 
round, and saw the prisoner running, and attempted to run after 
him ; hut his back seemed to be broken, and he could not follow. 
He then turned back to the horse ; and, after getting upon it, was 
making his way home to a place about two miles off, and had got 
about half a mile on the road, at a place where there was a hedge 
on each side, when he saw the prisoner again in the lowest part of 
one of the hedges ; and the moment he looked round at him the 
prisoner again fired his gun, the discharge from which beat out one 
of Pearce’s eyes and several of his teeth, but did not cause him to 
fall from his horse. Between the first and second firing was about 
a quarter of an hour. In the course of the trial it was suggested, 
that the prosecutor ought not to give evidence of two distinct 
felonies : but the learned Judge thought it unavoidable in this 
case, as it seemed to him to be one continued transaction, in the 
prosecution of the general malicious intent of the prisoner. Upon 
another ground also the learned Judge thought such evidence 
proper. The counsel for the prisoner, by his cross-examination of 
Pearce, had endeavoured to shew, that the gun might have gone 
off the first time by accident ; and, although the learned Judge 
was satisfied that this was not the case, he thought that the second 
firing was evidence to shew, that the first, which had preceded it 
only a quarter of an hour, was wilful ; and to remove the doubt,
if any existed, in the minds of the jury, 
convicted, the matter was submitted to

The prisoner having been 
the consideration of the

Judges, who were of opinion, that the evidence was properly 
received, and the prisoner rightly convicted, (e)

It is also necessary, in proceeding upon the same clause of the 
statute, to shew that the person apprehending acted under proper 
authority. For, in a case where it appeared that thè prisoner 
having previously cut a person on the cheek, several others, who 
were not present when the transaction took place, went to his 
house to apprehend him, without any warrant, and that upon their 
attempting to take him into custody, he inflicted the wound upon 
which the indictment was founded; Le Blanc, J. was of opinion, 
that the prosecution could not be sustained. He said, that to con
stitute an offence within this branch of the statute, there must be 
a resistance to a person having a lawful authority to apprehend

Mich. T. 1823,Ass. 1811, cor. Lawrence, J. 3 Campi). 
68. The prisoner was afterwards found 
guilty of larceny in stealing the wheat.

(e) Rex v. Voke, 
Russ. & Ky. 531.
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the prisoner, in order to which the party must either be present 
when the offence is committed, or he must be armed with a war
rant ; and that this branch of the statute was intended to protect 
officers, and others armed with authority, in the apprehension of 
persons guilty of robberies or other felonies. (Ar)

lu a case, where the intent charged in three of the counts was, 
an intent to prevent a lawful apprehension ; and, in the fourth, an 
intent to do the prosecutor some grievous bodily harm ; and, from 
the nature of the facts, the case turned upon the last count only, a 
point was made on behalf of the prisoner, that no grievous bodily 
harm was done, as the cut was upon the wrist, and did not appear 
to have been dangerous, as it got well in about a week : and the 
prisoner’s counsel relied upon a doubt expressed by Bayley, J.,(p) 
whether the injury done was a grievous bodily harm contemplated 
by the act, the wound not being in a vital part. . Another objec
tion was also taken upon the facts ; from which it appeared, that 
the prisoner having been apprehended by one Headley, in an 
attempt to break into his stable in, the night, and taken into 
Headley’s house, threatened Headley with vengeance, and endea
voured to carry his threats into effect with a knife which had been 
laid before him, in order that he might take some refreshment ; 
and, in so doing, cut the prosecutor Cambridge, one of Headley s 
servants, who, with Headley, was trying to take away the knife ; 
the act happening in that struggle, and perhaps not designedly as 
against Cambridge. Upon these facts it was objected, that there 
was no evidence of malice against the prosecutor Cambridge, but 
against Headley only ; and that upon this statute general malice 
was not sufficient, as in the case of murder, and that malice against 
the particular individual was necessary, (q) A further objection 
was made, that the prisoner was not lawfully in custody, there 
being no warrant ; and an attempt to commit felony being only a 
misdemeanor. The jury who found the prisoner guilty stated, 
that the thrust was made with intent to do grievous bodily harm 
to any body upon whom it might alight, though the particular cut 
was not calculated to do so. Upon the case being submitted to 
the consideration of the Judges, they were of opinion that, if there 
was an intent to do grievous bodily harm, it was immaterial whe
ther grievous bodily harm was done ; that general malice was 
sufficient under this statute, without any particular malice against 
the person cut : and that, as the prisoner was detected in the night 
attempting to commit a felony, he might be lawfully detained 
without a warrant until he could be carried before a magis
trate. (r) .

A reported case upon this act states the following circumstances. 
The prosecutor and some other men had got hold of a woman, 
who, as they conceived, had been using another pei son ill, and 
said, that she deserved to be ducked in a trough which was near : 
but it did not appear that they intended to duck her. The prisoner,
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(fc) Rex v. Dyson, cor. Le Blanc, J. 
York Spr. Ass. 1816, 1 StarkieN. P. R. 
246.

(p) Rex v. Akenhead, Holt,N.P. C. 
470. Post, p. 602.

(q) Cartisti, the Hundred of Godley, 
3 B. & C. 248. was cited, a case upon 
the Black act.

(r) Rex v. Hunt, Bast. T. 1825, Ry. 
& Mood. C. C. 93.
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who was at some distance at the time, on being informed that 
they were using the woman ill, exclaimed, “ I have got a good 
“ knife,” rushed immediately to the place where she was, entered 
among the crowd, and instantly struck the prosecutor on the 
shoulder with a knife. The prosecutor turned round upon him ; a 
struggle ensued between them ; and in that struggle the prosecutor 
received other wounds. After they had fought for some time, the 
prisoner dropped the knife, and ran away. The wound upon the 
prosecutor’s shoulder was about seven inches long and two deep ; 
and the lap of one of his ears was cut. There was likewise a 
slight wound on the gland of his neck, and a cut on his left arm. 
Upon this evidence the counsel for the prisoner objected, that the 
first count of the indictment, which stated an intent to murder, 
&c. and the second count, which stated an intent to maim, dis
figure, and disable, could not be supported ; and that the only 
question was upon the third count, which stated an intent to do 
some grievous bodily harm. And upon this question he sub
mitted, that the wounds were not of that kind from which grievous 
bodily harm could ensue ; that the transaction was a scuffle in 
which a knife was used accidentally, without any settled design to 
“ maim, disfigure, or disable,” or to do “ other grievous bodily 
“ harm” to the prosecutor ; and also that the wounds were not 
inflicted in a part of the body which could produce such a conse
quence. Bayley, J. entertained some doubts on the case ; which 
appear to have proceeded, principally, on the grounds that the 
wounds were not in a vital part ; that it was questionable whether 
the injury done was a grievous bodily harm contemplated by the 
act ; and whether, if death had ensued, the crime would have been 
more than manslaughter. And, taking all the circumstances of 
the case into consideration, he directed the jury to acquit the pri
soner. (d)

If several are out for the purpose of committing a felony, and 
upon an alarm run different ways, and one of them maim a pursuer 
to avoid being taken, the others are not to be considered principals 
in such act. The two prisoners, White and Richardson, were 
breaking into a house in the lower division of Lamb’s Conduit 
Street ; but, upon alarm and pursuit, Richardson ran into Ormond 
Street, and White towards the Foundling. Randal seized White 
just by the house they were breaking into, and White cut him 
with an iron crow. Graham, B. told the jury, that if the prisoners 
came with the same illegal purpose, and both determined to resist, 
the act of one would fix guilt on both ; and that it might be part 
of the plan to take different ways to divide the force against them. 
The jury found both the prisoners guilty : but the Judges thought 
that the conviction as to Richardson was wrong, (a)

But where a party is present, aiding, &c. it is not necessary that 
his should be the hand by which the mischief is inflicted. The 
first three counts of an indictment alleged, in the usual form, that 
J. T. did shoot at A. B., and went on to state that M. and N. 
were present aiding and abetting ; the second and third counts

(rf) Rex v. Akenhead, JVorthumber- Hil.T. 1806, MS. Bayley, J., and Russ. 
land, 1816, 1 Holt’s N.P. R. 469. & Ry. 99. Ante, 22.

(a) Rex v, White and Richardson,
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varying from the first only in the allegations of the intent : the 
three last counts (varying in like manner as to the intent) stated, 
that an unknown person shot at A. B., and that the said J. T. and 
M., and N., were present aiding and abetting the said unknown 
person, the felony aforesaid, in manner and form aforesaid, to do 
and commit, and were then and there knowing of and privy to 
the committing of the said felony, against the statute, &c., but 
did not charge them with being feloniously present, &c.. The jury 
found J. T. guilty ; but stated, in answer to a question put to 
them, that they did not find that J. T. was the man who fired at 
A. B. Upon which an objection was taken in arrest of judgment, 
that the three last counts were defective, on account of the omis
sion of the word feloniously ; and that no judgment could be en
tered on the three first counts, as the jury had negatived that J. T. 
was the man who fired. The learned Judge overruled the objec
tion, which he considered as founded upon a supposed difference in 
the act of shooting, &c., and being present, &c., at the act; 
whereas the statute had made no such distinction. And he held 
the plain meaning and necessary construction of the statute to be, 
that if parties are present, &c., knowing, &c., the charge of felo
niously shooting applies to every one of them. He reserved the 
point however for the consideration of the Judges; who were all 
of opinion that the conviction was right. (6)

It has been suggested, that where an ineffectual exchange of 
shots takes place in a deliberate duel, both the parties may be 
guilty of the offence of maliciously shooting within this statute ; 
and the seconds be also guilty as principals in the second degree : 
but this is mentioned as not having been any where expressly 
decided. (l)

This Chapter may be concluded with the mention of the Irish 
statutes, 36 Geo. 3. c. 2/. and 38 Geo. 3. c. 57. ; by the former 
of which the conspiring to murder any person, and by the latter 
of which, the proposing, soliciting, encouraging, persuading, or 
endeavouring to encourage or persuade to murder, are made capital 
felonies, (m)

(t) Rex v. Towle and others, Mich. (Z) 3 Chit. Crim. L. 848. note (id).
T. 1816, Russ. & Ry. 314. S. C. 2 (m) 5 Evans’s Col. Stat. Part V. Cl.
Marsh 466. And see ante, 22, 28. iv. No. 19. in the note.
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CHAPTER THE ELEVENTH

OF COMMON AND AGGRAVATED ASSAULTS.

SECT. I.

Of Common Assaults.

An assault is an attempt or offer, with force and violence, to do a 
corporal hurt to another ; as by striking at another with a stick or 
other weapon, or without a weapon, though the party striking 
misses his aim. So drawing a sword or bayonet, or even holding 
up a fist in a menacing manner, throwing a bottle or glass with 
intent to wound or strike, presenting a gun at a person who is 
within the distance to which the gun will carry, pointing a pitch- 
fork at a person who is within reach, or any other similar act, 
accompanied with such circumstances as denote at the time an 
intention, coupled with a present ability, of using actual violence 
against the person of another, will amount to an assault, (a)

But it appears to be now quite settled, though many ancient 
opinions were to the contrary, that no words whatsoever, be they 
ever so provoking, can amount to an assault, (b) And the words 
used at the time may so explain the intention of the party as to 
qualify his act, and prevent it from being deemed an assault : as 
where A. laid his hand upon his sword, and said, “ If it were not 
“ the assize time, I would not take such language from you,” it 
was holden not to be an assault, on the ground that he did not 
design to do the other party any corporal hurt at that time, and 
that a man’s intention must operate with his act in constituting 
an assault, (c)

A battery is more than an attempt to do a corporal hurt to 
another : but any injury whatsoever, be it ever so small, being 
actually done to the person of a man, in an angry or revengeful,

(a) 1 Hawk. P. C. c. 62. s. I. 1 Bac. 
Ab. Assault and Battery (A). 3 Blac.
Com. 120. 1 Burn. Just. Assault and
Battery, I. 1 East. P. C. c. 8. s. ]. p. 
406. Bull. N. P. 15. Selw. N. P. As

sault and Battery, I.
(*) 1 Hawk. P. C. c. 62. s. 1. 1 Bac. 

Ab. Assault and Battery (A).
(c) Turberville v. Savage, 1 Mod. 3. 

S. C. 2 Keb. 545.
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or rude) or insolent manner, such as spitting in his face, or in any 
way touching him in anger, or violently jostling him out of the 
.way, is a battery in the eye of the law. (d) For the law cannot 
draw the line between different degrees of violence, and, there
fore, totally prohibits the first and lowest stage of it; every man’s 
person being sacred, and no other having a right to meddle with 
it in any the slightest manner, (e) It should be observed that 
every battery includes an assault. (/’) .

The injury need not be effected directly by the hand of the 
party. Thus there may be an assault by encouraging a dog to direct from 
bite ; by riding over a person with a horse ; or by wilfully and the hand of 
violently driving a cart, &c. against the carriage of another person, as
and therehycausingbodilyinjurytothe personstravellinginit.(g)
And it seems that it is not necessary that the assault should be 
immediate ; as where a defendant threw a lighted squib into a 
market place, which, being tossed from hand to hand by different 
persons, at last hit the plaintiff in the face, and put out his eye, it 
was adjudged that this was actionable as an assault and battery. (A)
And the same has been holden where a person pushed a drunken 
man against another, and thereby hurt him : (i) but if such person 
intended doing a right act, as to assist the drunken man, 01 to 
prevent him from going along the street without help, and in so 
doing a hurt ensued, he would not be answerable. (A) .

There may be an assault also by exposing a person to the in- Ajg^byex- 
clemency of the weather. Thus, in a case where an indictment ^ler t°Q the 
against a mistress for not providing sufficient food and sustenance inclemency 
for a female servant, whereby the servant became sick and ema- wea 
dated, was ruled to be bad, because it did not allege that the 
servant was of tender years, and under the dominion and control 
of her mistress ; it was suggested that the indictment also charged 
that the defendant exposed the servant to the inclemency of the 
weather; and it was holden that such exposure waa an act in the 
nature of an assault, for which the defendant might be liable,
whatever was the age of the servant. (1)

If a master take indecent liberties with a female scholar without Assault by m- 
her consent, he is liable to be punished for an assault ; though t;es w;t^ fe_ 
she did not resist. A master took very indecent liberties with a males, 
female scholar of the age of thirteen, by putting her hand into his 
breeches, pulling up her petticoats, and putting his private parts 
to hers ; she did not resist, but it was against her will. I he 
jury found him guilty of an assault with intent to commit a tape,

(d) 1 Bac. Ab. Ass. $ Bat. (B.) 1 
Hawk. P. C. c. 62. s. 2.

(e) 4 Blac. Com. 120.
(/f Termes de ia ley, Batteri/, 1 

Hawk. P. C, c. 62. s. 1. 1 Bac. Ab. 
Ass. Sf Bâti. (A).

(g) See the precedents for assaults 
of this'kind in Cro. Gire. Comp. 65. 
3 Chit. Crina. L. 823, 824, 825. 2
Starkie, .388, 389.

(A) Scott, v. Shepherd, 2 Blac. Rep. 
892, by three judges ; Blackstone, J. 
contra, S Wils. 403. S. C.

(i) Short v. Lovejoy, cor. lee, C. J. 
1152. Bui. Ni. Pri. 16.

(k) Id. ibid.
(l) Rex v. Ridley, cor. Lawrence, 

J. Salop Lent Ass. 1811. 2 Campb. 
650, 653. The counsel for the pro
secution admitted that they could not 
prove this charge in the indictment to 
any extent ; and the defendant was 
accordingly acquitted. That negli
gence and harsh usage may be a means 
of committing murder, see ante, 426.
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and also of a common assault; and the Judges thought the finding 
as to the latter clearly right, (a) And making a female patient 
strip naked, under pretence that the defendant, a medical prac- 
titioner, cannot otherwise judge of her illness, if he himself takes 
off her clothes, is an assault. A girl of sixteen was taken by her 
parents to the defendant, a German quack, on account of fits by 
which she was afflicted ; he said he would cure her, and bid her 
come again the next morning : she went accordingly the next 
morning by herself, and he told her she must strip naked; she 
said she would not. He said she must, or he could not do any good. 
She began to untie her dress, and he stripped off all her clothes ; 
she did nothing ; he pulled off every thing ; she told him she did 
not like to be stripped in that manner. When she was naked, he 
rubbed her with a liquid. The case was left to the jury to con
sider whether the defendant believed that stripping the girl would 
assist his judgment, or whether he did not strip her wantonly 
without thinking it necessary ; and they were told that the making 
her strip and pulling off her clothes might under the latter cir
cumstances justify a verdict for an assault. The jury found the 
defendant guilty ; and, upon a case reserved, it was held that the 
conviction was right, (b)

An unlawful imprisonment is also an assault ; for it is a wrong 
done to the person of a man, for which, besides the private satis- 
faction given to the individual by action, the law also demands 
public vengeance, as it is a breach of the king’s peace, a loss 
which the state sustains by the confinement of one of its members, 
and an infringement of the good order of society, (m) To con
stitute the injury of false imprisonment, there must be an unlaw
ful detention of the person. With respect to the detention, it 
may be laid down that every confinement of the person, whether 
it be in a common prison, or in a private house, or by a forcible 
detaining in the public streets, will be sufficient, (n) And such 
detention will be unlawful unless there be some sufficient autho
rity for it, arising either from some process from the courts of 
justice, or from some warrant of a legal officer, having power to 
commit under his hand and seal, and expressing the cause of such 
commitment y or arising from some other special cause sanctioned, 
foi the necessity of the thing, either by common law or by act of 
parliament, (o) And the detention will be unlawful, though the 
warrant or process, upon which it is made, be regular, in case 
they aie executed at an unlawful time, as on a Sunday; or in a 
place privileged from arrests, as in the verge of the king’s 
court, (p) Especial provision is made concerning the arrest of

(a) Rex v. Nichel, Mich. T. 1807.
MS. Bayley, J., and Russ. & Ry. 130.

(b) Rex v. Rosinski, East. T. 1824.
MS. Bayley, J., and Ry. & Mood.
C. C. 19.

(m) 1 Hawk. P. C. c. 60. s. 7. 4BIac.
Com. 218. And see precedents of in
dictments for assaults and false im
prisonment Cro. Circ. Comp. 61, 62.
2 Stark. 385, 386. 3 Chit. Grim. L.
835, et sequ. As to such false impri

sonment as amounts to Kidnapping, 
&c. see ante, 582, et sequ.

(n) 2 Inst. 589. 4 Com. Dig. Impri
sonment. (G). 3 Blac. Com. 127.

(o) 3 Blac. Com. 127.
Ip) Id. ibid. 29 Car. 2. c. 7. And see 

further as to unlawful imprisonments, 
4 Com. Dig. Imprisonment. (H). 6 Bac. 
Ah. Trespass (D)$. 2 Selw. N. P. Im
prisonment.
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foreign ambassadors, or other foreign public ministers, and their 
domestics, or domestic servants, by the statute 7 Anne, c. 12. 
which makes any process against them, or their goods and chat- 
tels, altogether void ; and provides, that the persons prosecuting, 
soliciting, or executing, such process, shall be deemed violators 
of the law of nations, and disturbers of the public repose ; and 
shall suffer such penalties and corporal punishment, as the Lord 
Chancellor, and the two Chief Justices, or any two of them, shall 
think fit. But no trader within the description of the bankrupt 
laws, who shall be in the service of any ambassador, or public 
minister, is to be privileged or protected by this act ; nor is any 
one to be punished for arresting an ambassador’s servant, unless 
the name of such servant be registered in the office of one of the 
principal secretaries of state, and by him transmitted to the 
sheriffs of London aad Middlesex, or their undersheriffs or depu- 
tics (ç')

It has been supposed that every imprisonment includes a bat- Every ^P*" 
tery : (r) but this doctrine was denied in a recent case, where it "“ud"a 
was said by the court that it was absurd to contend that every battery, 
imprisonment included a battery, (s)

Whether the act shall amount to an assault must, m every case, The intention 
be collected from the intention. Thus, in an action for an assault, wit jv ic^ 
where it appeared that the defendant and anothei person were jg mater;ai ;n 
fighting, when the plaintiff came up and took hold of the defendant the inquiry 
by the collar, in order to separate the combatants, upon which amount t< 
the defendant beat the plaintiff, it was objected to the counsel loi an assaun, 
the plaintiff, who offered to enter into this evidence, that it ought 
to have been specially stated in the replication to the plea of son 
assault demesne : but the objection was overruled, on the ground 
that the evidence was not offered by way of justification, but for 
the purpose of shewing that there was not any assault, and that it 
was the quo animo which constituted an assault, which was matter 
to be left to the jury.(Z) So to lay one’s hand gently on another 
whom an officer has a warrant to. arrest, and to tell the officer 
that this is the man he wants, is said to be no battery, (w) . And 
if the injury committed were accidental and undesigned, it will 
not amount to a battery. Thus, if one soldier hurts another by- 
discharging a gun in exercise, it will not be a battery, (y) Arid it 
is no battery if, by a sudden fright, a horse runs away with his

1754. Selw. N. P. Ms. Sf soil.
(i) Griffin v. Parsons, Gloucester 

Lent Ass 1754. Selw. N. P. Ms. 
Butt. 33. Note(l)

(«) 1 Hawk. P. C. c. 62. s. 2. 1 Bac.
N. P. Ass. Sf Batt. 34.

(w) Gibbons v. Pepper, 4 Mod. 405.
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Cases where 
the force used 
may be justi
fied, and will 
not amount to 
an assault.

for throwing down skins into a man’s yard, being a public way, 
by which a person’s eye was beaten out, it appeared by the evi
dence, that the wind blew the skin out of the way, and that the 
injury was caused by this circumstance, the defendants were ac
quitted.^) It seems also that if two, by consent, play at cudgels, 
and one happen to hurt the other, it would not amount to a bat
tery, as their intent was lawful and commendable, in promoting 
courage and activity, (y)

In some cases force used against the person of another may be 
justified, and will not amount to an assault and battery. Thus, if 
an officer having a warrant against one who will not suffer himself 
to be arrested, beat or wound him, in the attempt to take him ; or 
if a parent, in a reasonable manner, chastise his child ; or a master 
his servant, being actually in his service at the time ; or a school
master his scholar; or a gaoler his prisoner ; or if one confine a 
friend who is mad, and bind and beat him, &c. in such a manner 
as is proper in such circumstances ; or if a man force a sword 
from one who offers to kill another therewith ; or if a man gently 
lay his hands upon another, and thereby stay him from inciting a 
dog against a third person; no assault or battery will be com
mitted by such acts. (2) So if A. beat B. (without wounding him, 
or throwing at him a dangerous weapon,) who is wrongfully en
deavouring, with violence, to dispossess him of his lands, or of the 
goods, either of himself or of any other person, which have been 
delivered to him to be kept, and will not desist upon A.’s laying 
his hands gently upon him, and disturbing him ; or if a man beat, 
wound, or maim, one who is making an assault upon his own 
person, or that of his wife, parent, child, or master; or if a man 
fight with, or beat, one who attempts to kill any stranger ; in 
these cases also it seems that the party may justify the assault 
and battery.(a) It has been holden that a master may not justify 
an assault in defence of his servant, because he might have an 
action for the loss of his service : (b) but a different opinion has 
been entertained on this point ;(c) and in a modern case Lord 
Mansfield said, “ I cannot say that a master interposing, when 
“ his servant is assaulted, is not justifiable under the circum- 
“ stances of the case ; as well as a servant interposing for his
But if the horse running against the 
man were occasioned by a third per
son whipping him, such third person 
would be the trespasser. 1 Bac. Ah. 
Ass. Ss Bait.(B). And, upon the prin
ciples which have been before men
tioned, such an act in a third person, 
causing death to any one, may, under 
certain circumstances, amount to fe
lony. Ante, 526.

(x) Rex v. Gili and another, 1 Sir. 
190.

(y) 1 Bac. Ah. Ass. 8? Balt. (B). refer
ring to Balt. c. 22. Bro. Coron. 229. 
But in the notes to Bac. Ah. ub. sup. 
the case of Boulter v. Clark, .Abingdon 
Ass .cor. Parker, C.B. Bui. N. P. IQ. 
is referred to, in which it was ruled 
that it was no defence to allege that

the plaintiff and defendant fought 
together by consent, the fighting itself 
being unlawful : and the case of Mat
thew v. Olier-ton, Comb. 218. is also 
referred to as an authority, that if one 
license another to beat him, such li
cence is no defence, because it is 
against the peace. And see ante, 527, 
et seqit. as to the criminality of some 
games or sports

(%) 1 Hawk. P. C. c. CO. s. 23.; I Bac. 
Ah. Ass. Ss Ball. (C):

(a) 1 Hawk. P. C. c. 60. s. 23. and 
the numerous authorities there cited.
1 Bac. Ah. Ass. Ss Bntt.(C).

(*) Leward i>. Baseley, I Ld. Raym. 
62. 1 Salk. 407. Bull. N.P. IS.

(c) 1 Hawk. P. C. c. 60. s. 21.
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“ master : it rests on the relation between master and servant.” (d)
It is said, that a servant may not justify beating another in defence 
of his master’s son, though he were commanded to do so by the 
master, because he is not a servant to the son ; and that for the 
like reason a tenant may not beat another in defence of his land
lord, (e) A wife may justify an assault in defence of her husband, (f)

It has been holden that a defendant may justify even a maihem, 
if done by him as an officer in the army, for disobeying orders ; 
and that he may give in evidence the sentence of a council at war, 
upon a petition against him by the plaintiff; and that if, by the 
sentence, the petition is dismissed, it will be conclusive evidence 
in favour of the defendant, (g)

It should be observed, with respect to an assault by a man on Where there 
a party endeavouring to dispossess him of his land, that where is.a trespass 
the injury is a mere breach of a close, in contemplation of law, ^violence, 
the defendant cannot justify a battery without a request to depart; there must be 
but it is otherwise where any actual violence is committed, as it a request to 
is lawful in such case to oppose force to force : therefore, if a siXbefore^ 
person break down the gate, or come into a close vi et armis, the force is used, 
owner need not request him to be gone, but may lay hands on 
him immediately; for it is but returning violence with vio
lence.(A) So if one come forcibly and take away another’s goods, 
the owner may oppose him at once, for there is no time to make 
a request, (z) But, in general, unless there be violence in the 
trespass, a party should not, either in defence of his person, or 
his real or personal property, begin by striking the trespasser, 
but should request him to depart or desist ; and, if that is refused, 
should gently lay his hands upon him in the first instance, and not 
proceed with greater force than is made necessary by resist
ance. (A) Thus, where a churchwarden justified taking off the 
hat of a person who wore it in church, at the time of divine ser
vice, the plea stated, that he first requested the plaintiff to be 
uncovered, and that the plaintiff refused. (1) And in all cases 
where the force used is justified, as not amounting to an assault, 
under the particular circumstances of the case, it must appear 
that it was not greater than was reasonably necessary to accom
plish the lawful purpose intended to be effected. (m) Therefore, 
though an offer to strike the defendant, first made by the prose-

(d) Tickel v. Read, Lofft 215.
(e) 1 Hawk. P. C. c. 60. s. 24.
if) Le ward v. Baseley, 1 Id. Raym. 

62.
(g) Lane v. Degberg, 11 W. 3. per 

Treby, Ç. J. Bull. N. P. 19.
(h) Green v. Goddard, 2 Salk. 641. 

In a case of this kind, however, it 
should seem that the violence must be 
considerable, and continuing, in order 
to justify the application of force by 
the owner, without some previous re
quest to depart ; at least, if the force 
applied be more than would be justi
fied under a molliter manus imposuit: 
for in a case of assault and battery, 
where the defendant pleaded son as

sault demesne, and the plaintiff replied 
that he was possessed of a certain close, 
and that the defendant broke the gate 
and chased his horses in the close, and 
that he, for the defending his posses
sion, molliter insultum fecit upon the 
defendant, the replication was ad
judged to be bad: and that it should 
have been molliter manus imposuit, as 
the plaintiff could not justify an as
sault in defence of his possession. 
Leward v. Baseley, 1 Ld. Raym. 62. 

(<) Green v. Goddard, ibid.
(k) Weaver v. Bush, 8 T. R. 78. I 

Selw. N. P. Ass. % Bat. 39, 40.
(Z) Hawe v. Planner, 1 Saund. 13. 
(in) 1 East. P. C. c. S. s, 1. p. 406,
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Indictment.

One indict
ment may be 
preferred for 
assaulting 
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Indictment of 
two counts, 
one for a riot, 
and the other 
for an assault, 
found by the 
grand jury a 
true bill as to 
the assault, 
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as to the riot, 
holden good.
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without en
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cutor, is a sufficient assault by him to justify the defendant in 
striking, without waiting till the prosecutor had actually struck 
him first; yet even a prior assault will not justify a battery, if 
such battery be extreme ; and it will be matter of evidence whe
ther the retaliation by the defendant were excessive, and out of all 
proportion to the necessity or provocation received, (n)

The party injured may proceed against the defendant by action 
and indictment for the "same assault : and the court in which the 
action is brought will not compel him to make his election to 
pursue either the one or the other ; for the fine to the King, upon 
the criminal prosecution, and the damages to the party in the 
civil action, are perfectly distinct in their natures, (o)

It appears to have been formerly holden that a person could not 
be prosecuted upon one indictment for assaulting two persons, 
each assault being a distinct offence, (p) But the case has been 
subsequently treated as one which was not well considered ; and 
the court said, “ Cannot the King call a man to account for a 
“ breach of the peace, because he broke two heads instead of 
“one?” (q)

In a case where an indictment preferred before the grand jury 
consisted of two counts, one for a riot, the other for an assault, 
and the grand jury only found it a true bill as to the count for an 
assault, and indorsed ignoramus on the count for a riot, a motion 
was made on the part of the prosecutor to quash it, on the 
ground that the grand jury should have found the whole to have 
been a true bill, or have rejected the indictment altogether: but 
the court held, that as there were two distinct counts, the finding 
a true bill as to one count only, and rejecting the other, left the 
indictment, as to the count which the jury had affirmed, just as 
if there had originally been only that one count.(r)

Whatever is a legal justification or excuse for an assault or im
prisonment, such as son assault demesne, the arrest of a felon, &c. 
may, upon an indictment, be given in evidence under the general
issue, (s)

A case has been decided, relating to the course of proceeding, 
where a defendant indicted for an assault has entered into a re
cognizance to appear, enter, and try his traverse. The defendant 
was in the first instance apprehended for an assault, carried before 
a magistrate, and admitted to bail, on the condition of his ap
pearing at the ensuing assizes to answer such indictment as might 
be preferred against him ; which condition he performed ; and a 
bill of indictment being found against him at such assizes, he 
was arraigned, pleaded “ Not Guilty,” and entered into a recog
nizance to appear, enter, and try his traverse at the then next 
assizes. On the day before the opening of the commission for the 
next assizes, he surrendered himself to prison in discharge of his 
bail ; and to avoid paying for the issue-book, the entry of his

(n) Ball. N. P. 18. 1 East. P. €. c.
8. s. 1. p. 406.

(o) Jones v. Clay, 1 Bos. and Pul.
191. 1 Selw. N.P. Ass. % Bat. 33.
note (2). 1 Hawk. P. C. c. 62. s. 4.
3 Bac. Ab. Ass. Sf Bat. (D).

(p) Rex v. Ctendon, 2 Ld. Rayra.

1572. 2 Sir. 870.
(q) Per Cur. in Rex v. Benfield and 

Saunders, 2 Burr. 984.
(r) Rex v. Fieldhouse, Cowp. 325.
(s) 1 Hawk. P. C. c. 62. s. 3. 1

Bac. Ab. Ass. $ Eat. (D). 1 East. P. C. 
c. 8. s. 1. p. 406. and c.9. s. 1. p. 438.
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traverse, raid all other court fees, he endeavoured to be tried verse. And if, 
under the commission of gaol delivery : but his trial under this before he 
commission was opposed by the officers of the court, on the p^ad'he had 
ground, that by omitting to enter his traverse he had not per- given notice 
formed the condition of his recognizance. The learned Judge that he would 
entertaining some doubts whether, as the defendant was in eus- tjme try his 
tody, he could refuse to try him, directed him to be tried, as in traverse, he 
the case of any common gaol traverse : but, in order to settle the ™8ht ^lave 
practice in future, he afterwards submitted the matter to the one S0‘ 
Judges for tlieir consideration. They were unanimously of opi
nion, that the defendant ought not to have been tried, as he had 
not performed the condition of the recognizance. But they all 
thought that he might have come in and moved to withdraw his 
plea of “ Not Guilty,” and have pleaded “ Guilty,” without en
tering his traverse, either on an agreement with the prosecutor, 
or on giving him proper notice of his intention so to do. And 
they likewise agreed, that if before he had come in to plead he 
had given the prosecutor ten days’ notice that he would at the 
same time try his traverse, he might have done so.(<)

As every battery includes an assault, (u) it follows, that on an Verdict of 
indictment of assault and battery, in which the assault is ill laid, guilty of the 
if the defendant be found guilty of the battery, it is sufficient, (w) attery on ^ 

This offence is punishable as a misdemeanor : and the punish- Punishment, 
ment usually inflicted is fine, imprisonment, and the finding of 
sureties to keep the peace.(x) But as the offence, though un
doubtedly in some degree concerning the public, principally and 
more immediately affects an individual, the defendant is frequently 
permitted by the court to speak with the prosecutor, after convic
tion and before any judgment is pronounced ; and if the prose
cutor declares himself satisfied, a trivial punishment, generally a 
fine of a shilling, is inflicted.(3/)

SECT. IT.

O/"

Attempts to murder, or do some great bodily harm, (o) and as
saults with intent to ravish, (Zj) or to commit an unnatural crime, (c) 
have been already noticed. Also assaults occurring in the ob
struction of officers executing process (d) in effecting a rescue, (e) 
in the obstruction of revenue officers,(/) and in the hindering the

(f) Rex v. Fry, cor. Nares, J. South
ampton Ass. and considered of by the 
Judges, Hil. T. 1776, 1 Leach 111.

(u) Ante, 605.
(w) 1 Hawk. P. C. c. 62. s. 1.
(.r) 4 Blac. Com. 217. 1 East. P.C.

c. 8. s. 1. p. 406, and c. 9. s. 1. p. 428.
2 a

(y) Ante, 136.
(а) Ante, Chap. x.
(б) Ante, 563, 564.
(ic) Ante, 568.
(d) Ante, 360, et sequ.
(e) Ante, 271, 362, 383, et sequ. 
(/) Ante, 117, et sequ.

2
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5 & 'fi Edw. fi. 
c. 4. s. 2. 
Smiting, or 
laying violent 
hands in a 
church or 
church-yard.

S. 3. Striking 
with a weapon 
in a church or 
church-yard, 
or drawing- 
one with in
tent to strike.

Indictment 
upon 5 and 6 
Edw. fi. c. 4.

33 Hen. 8. c. 
12. Malicious 
striking in the 
King’s palaces,

Of Aggravated Assaults, [book n;.

exportation or circulation of corn, (5") have been mentioned in the 
course of the Work. The aggravated assaults which remain to be 
noticed in this place, are principally such as have been made the 
subject of particular legislative provision ; and the peculiar aggra
vation appears to arise, either from the place in which, or the 
person upon whom, the assault is committed, or else from the 
great criminality of the purpose or object intended to be effected.

The statute 5 and 6 Edw. 6. c. 4. relates to disturbances in 
churches and church-yards ; and the second and third sections of 
the statute make particular provision for the punishment of as
saults committed in those places. The second section enacts, 
“ that if any person or persons shall smite, or lay violent hands 
“ upon anv other, either in any church or church-yard, every 
person so offending shall be deemed excommunicate. The third 
section enacts, “ that if any person shall maliciously strike any 
" person with any weapon in any church or church-yard, or shall 
“ draw any weapon in any church or church-yard to the intent to 
“ strike another with the Same weapon,” every person so offend
ing shall be adjudged to have one of his ears cut off; and, if he 
have no ears, to be marked in the cheek with a hot iron having 
the letter F therein, to denote him as a fray maker ; and that he 
shall also be and stand excommunicated.

Some points upon the construction of this statute have been 
mentioned in a former part of the Work ; where it was stated that 
cathedral churches and church-yards are within it ; that it will be 
no excuse for a person who strikes another in a church, &c. to 
shew that the other assaulted him ; and that churchwardens, and 
perhaps private persons, who whip boys for playing in the church, 
or pull off the hats of those who obstinately refuse to take them 
off themselves, or gently lay their hands upon those who disturb 
the performance of any part of divine service, and turn them out 
of the church, are not within the meaning of the statute.(h)

With respect to the indictment upon this statute, it may be 
here mentioned, that where it was charged tiiat the defendant 
drew his dagger in a church, without stating that he drew it with 
intent to stab, the indictment was holden void as to the statute ; 
and, upon its being contended that it was good for the assault at 
common law, the court held, that it was altogether bad, as the 
conclusion was contra formam statuti.(i) It is clear that the 
indictment should allege, either that the party struck with the 
weapon, or that he drew the weapon with intent to strike.(/t)

Contempts against the King’s palaces have always been looked 
upon as high misprisions ; and, by the ancient law before the con
quest, fighting in the King s palaces, or before the King s Judges,

(g) Ante, 126, et sequ.
(h) Ante, 279. And see ante, 278, 

279, the statute cited more at length.
(i) Rex v. Perchall, 2 Leon. 188. 

Rex v. Penhallo, Cro. Eliz. 231. And 
in Rex v. Cholmley, Cro. Car. 464, 
465, all the Judges, except Jones, J. 
held that the indictment could not be 
good for a battery at common law, 
because it concluded contra formam

statuti. But, according to more re
cent decisions, it seems that such a 
conclusion would now be considered 
as mere surplusage, 1 Stark. 217. 
Rex v. Mathews, 2 Leach 585. 1
Hawk. P. C. c. 30. s. 9.

(7c) Rex v. Cholmley, Cro. Car. 464, 
465. 2 Hale 171. 1 East. P. C. c. 8.
s. 4. p. 411.
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was punished with death.(/) The statute 33 Hen. 8. c. 12. 
enacts, that all malicious sinkings by which blood is shed, against 
the King’s peace, within any of the King’s palaces or houses, or 
any other house at such time as the royal person shall happen to 
be there demurrant and abiding, shall be inquired of by the Lord 
Steward ; and that the offender shall be punished by perpetual 
imprisonment, and fine, at the King’s pleasure, and also with the 
loss of his right hand. The execution of the latter part of the 
sentence, with solemn and due circumstance, is prescribed by the 
particular and minute provisions of the statute.(m) It is clear 
that, unless the person striking in the King’s palace draw blood, 
he will not be liable to the punishment under this statute, (n) But 
it seems questionable, from the construction of the whole act and 
the general tenor of the books, whether striking in a palace, 
wherein the King is not at the time actually resident, be within
the statutes (o) . .

Striking in the King’s superior courts of justice in Westmm- Drawing a 
eter-hall, or in any other place, while the courts are sitting, wbe- 
ther the court of chancery, exchequer, king’s bench, or common King>s^courts 
pleas, or before Justices of assize or oyer and terminer, is made of justice. 
still more penal than even in the King’s palace; perhaps for the 
reason that, those courts being anciently held in the King s palace 
and before the King himself, striking there included the former 
contempt against the King’s palace, and something more, namely, 
the disturbance of public justice, (p) So that, though striking in 
the King’s palace is not punished with the loss of the offender s 
hand, unless some blood be drawn, nor even then with loss of 
lands or goods, the drawing of a weapon only upon a Judge or 
Justice in such courts, though the party strike not, is a gieat 
misprision, punishable by the loss of the right hand, perpetual 
imprisonment, and forfeiture of the party’s lands during life, and 
of his goods and chattels, (q) And a party is liable to a similar 
punishment, if, in the same courts, and within their view, he

(0) 1 Hawk. P. C. c. 21. s, 2. where 
it is said, that the instance given in 
3 Inst. 140. of a person’s hand being 
cut off for striking in the Tower, is 
not warranted by the record. The 
punishment of cutting off the hand is 
undoubtedly one of great cruelty ; 
and it is therefore a satisfaction to be 
able to speak of it as of rare occur
rence in the history of the administra
tion of our criminal laws, even in the

Sir Edmond Enevet, 11 St'. Tri. (Ha^-

iSEsEiloyal devotion, which cannot but be Com. 125. 1 East. P. C. .
read with interest. Sir Edmond being p. 408.

he) it my right nana ne spared, i 
may hereafter do such good ser
vice to his grace as shall please him 
to appoint. Of this submission and 
request the justices forthwith in
formed the King, who, of his good
ness, considering the gentle heart 
of the said Edmond, and the good 
report of lords and ladies, granted 
him pardon, that he should lose 
neither hand, land, nor goods, but 
should go free at liberty.” Rex v.

21. s. 3.

(1) 4 Blac. Com. 124.
\m) 33 Hen. 8. c. 12. s. 8. to s. 18. 
(n) 3 Inst. 140. 1 Hawk. P. C c.

brought in to undergo his sentence, 
“ desired that the King of his benign 
1 - grace would pardon him of his right 
“ hand, and take the left : for (quoth 
“ he) if my right hand be spared, I 
“ may hereafter do such good ser- 
“ vice to his grace as shall please him 
“ to appoint. Of this submission and 
“ request the justices forthwith in
i' formed the King, who, of his good- 
“ ness, considering the gentle heart
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strike a juror or any other person, either with a weapon, or with 
hand, shoulder, elbow, or foot : but he is not liable to such pu
nishment if he make an assault only, and do not strike, (r) And 
one who is guilty of this offence cannot excuse himself by shew
ing that the person so struck by him gave the first assault.(s)

In a case of modern occurrence, the three first counts of the 
information set forth a special commission for the trial of Arthur 
O’Connor and others for high treason ; and that, pending the ses
sions, after the acquittal of O’Connor, and before any order or 
direction had been made by the court for his discharge, the de
fendants, in open court, &c. made a great riot, and riotously at
tempted to rescue him out of the custody of the sheriff," to whose 
custody he had been assigned by the Justices and commissioners ; 
and, the better to effect such rescue and escape, did, at the said 
sessions, in open court, and in the presence of the said Justices 
and commissioners, riotously, &c. make an assault on one J. R., 
and did then and there “ beat, bruise, wound,” and ill treat the 
said J. R., and thereby impede and obstruct the said Justices, &c. 
There were two other counts in the information ; the one for riot
ously interrupting and obstructing the Justices in the holding of 
the session, and the other for a common riot.(f) Two of the de
fendants having been found guilty generally, considerable doubt 
was intimated by Lord Kenyon, whether the court were not bound 
to pass the judgment of amputation, &c. for the offence, as laid in 
the three first counts ; and the matter stood over for considera
tion. But before the defendants were again brought up to receive 
judgment, the attorney-general said, that he had received the 
royal command and warrant under the sign manual, whereby he 
was authorised to enter a noli prosequi, as to those parts of the 
information on which any doubt had arisen, or might arise, whe
ther the judgment thereon were discretionary in the court, and 
pray judgment only on such charges as left the judgment in their 
discretion : and, accordingly, a noli prosequi was entered on the 
three first counts ; and on the others the court gave judgment 
against the defendants, of fine, imprisonment, and sureties.(u)

A person who rescues a prisoner from any of the courts which 
have been mentioned, without striking a blow, is punished with 
perpetual imprisonment, and forfeiture of goods, and of the pro
fits of lands during life ; for this offence is in its nature similar to 
the other : but as it differs in this, that no blow is actually given,

• (r) Staundf. 38. 3 Inst. 140, 141.
1 Hawk. P. C. c. 21. s. 3. 4 Blac.
Com. 125. 1 East. P. C. c. 8. s. 3,
p. 408.

(s) 1 Hawk. P. C. c. 21. s. 4.
(t) See the precedent of this in

formation, 2 Chit. Crim. L. 208, et 
sequ.

(u) Rex v. Lord Thanet and others,
B. R. Trim 39 G. 3. 1 East. P. C. c.
8. s. 3. p. 40S, 409, 410. In Rex v. 
Davis, Dy. 188 a. 188 b. and the notes 
thereto, are various instances of the 
judgment having been executed to 
the full extent. One of them is re

markable for the speedy justice which 
appears to have been administered. 
“ Richardson, Chief Justice of C. B. 
“ at the assizes at Salisbury, in the 
“ summer of 1631, was assaulted by 
“ a prisoner condemned there for fe- 
“ iony, who after his condemnation 
“ threw a brickbat at the said Judge, 
“ which narrowly missed; and for this 
“ an indictment was immediately 
“ drawn by Noy against the prisoner, 
“ ami his right hand cut off and fixed 
“ to the gibbet, upon which he was 
“ himself 'immediately hanged in the 
“ presence of the court.”
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the amputation of the hand is excused, (w) And, for the like 
reason, an affray or riot near the said courts, but out of their 
actual view, is punishable by fine and imprisonment during plea
sure, but not with the loss of the hand. (,v)

Though au assault in any of the King's inferior courts of jus- inferior 
tice would not subject the offender to lose his hand ; (y) yet, upon colu b' 
an indictment for such an assault, the circumstances under which 
it was committed would, doubtless, be considered as matter of 
great aggravation. And any affray, or contemptuous behaviour 
in those courts, is punishable with a fine, by the Judges there 
sitting, (z)

It is said that, in order to warrant the higher judgment, the indictment, 
offence must be charged to have been committed in the presence 
of the King, or of the Justices.(a) And it seems, also, that in 
order to warrant such judgment, the indictment ought expressly 
to charge a stroke ; though it does not appear whether any tech
nical word be necessary to be used for that purpose. (6)

The statute 9 Anne, c. 16. makes the assaulting and striking a 9 Anne, c. 16. 
privy counsellor, in the execution of his office, highly penal. It diking,D&c? 
enacts, “ that if any person or persons shall unlawfully attempt a privy coun- 
" to kill, or shall unlawfully assault and strike or wound any per- «#»-, m the 
"son, being one of the- most honourable privy council of her 
cc Majesty, her heirs, or successors, when in the execution of his 
“ office of a privy counsellor, in council, or in any committee of 
“ council,” the person or persons so offending, being convicted, 
shall be felons, and shall suffer death, as in cases of felony, with
out benefit of clergy.

The statute 11 Hen. 6. c. 11. enacts, " that if any assault or n Hen. 6. c. 
“ affray be made to any lord spiritual or temporal, knight oi the ^lt^po°aas 
“ shire, citizen, or burgess, come to the parliament, or to the jor(js and 
“ council of the King, by his commandment, and there being and members of 
“ attending at the parliament or council,” that then proclamation 
shall be made for three several days in the most open place of the c g as t0 as_ 
town, where the assault or affray shall be made, that the offender saults upon 
yield himself before the King in his bench within a quarter of a 
year, if it be in the time of the term, otherwise at tne next day 0f parliament, 
in term after the quarter ; and if he do not, that.he be attainted 
of the deed, pay double damages to the party aggrieved, and make 
fine and ransom at the King’s will : and that if he come, and be 
found guilty, that he shall pay to the party grieved his double da
mages, and make fine and ransom at the King’s will. A prior 
statute, 5 Hen. 4. c. 6., had made a provision nearly similar for 
the punishment of persons who should assault the servants of 
members of parliament.

The beating a clerk in orders, or clergyman, is also an assault Assaulting a 
of an aggravated nature, on account of the respect and reverence g Edw. 2. c.3. 
due to the sacred character of such person, as the minister and

(no) 1 Hawk. P. C. c. 21. s. 5. 4
Blac. Com. 125.

(.v) 1 Hawk. P. C. c. 21. s. 6. 4
Blac. Com. 125. Ante, 271.

(y) 3 Inst. 141. 1 Hawk. P. C. c.
21. s. 10.

(a) 4 Blac. Com. 126. 1 Hawk. P- C. 
c. 31. s. 10.

(а) 1 East. P. C. c. 8. s. 3. p- 410. 
1 Hawk. P. C. c. 21. s. 3.

(б) 1 East. P. C. c. 8. s. 3. referring 
to 1 Sid. 211.
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Assault with 
intent to com
ma a robbery, 
and demand
ing money by 
menaces or 
force, with in 
tent to steal.
4 G. 4. c. 54.

As to the word 
e‘ maliciously

ambassador of peace. And it may be visited with severe penal
ties ; for, as the statute 9 Edw. 2. c. 3. enacts that, if any per
son lay violent hands upon a clerk, the amends for the peace 
broken shall be before the King, that is, by indictment in the 
King’s courts ; and, as the assailant may also be sued before the 
bishop, that excommunication or bodily penance may be im
posed ; it appears that a person assaulting a clergyman is subject 
to three kinds of prosecution, all of which may be pursued for 
one and the same offence, namely, an indictment for the breach 
of the King’s peace, a civil action for the special damage, and a 
suit in the ecclesiastical court, (c)

Amongst the principal of those assaults, the aggravated nature 
of which may be said to arise from the great criminality of the 
object intended to be effected, is an assault upon a person with a 
felonious intent to commit a robbery : and nearly allied to this is 
a demand of property effected by menaces or force, and with the 
intent of stealing such property. These offences are made felo
nies by the late statute, 4 G. 4. c. 54. s. 5. which repeals the 
statute 7 Gr. 2. c. 21. which was an act for the more effectual 
punishment of assaults with intent to commit robbery, and then 
enacts, “ that if any person shall maliciously assault any other 
“ person with intent to rob such other person, or shall by me- 
“ naces or by force maliciously demand money, security for mo- 
“ ney, goods or chattels, wares or merchandize, of any other per- 
“ son, with intent to steal the same, or shall procure, counsel, aid 
“ or abet the commission of the said offences, or of any of them ; 
“ every person so offending, being thereof lawfully convicted, 
“ shall be adjudged guilty of felony, and shall be liable, at the 
“ discretion of the court, to be transported beyond the seas for 
" life, or for such term, not less than seven years, as the court 
“ shall adjudge, or to be imprisoned and kept to hard labour in 
“ the common gaol or house of correction, for any term not ex- 
“ ceeding seven years.” This section also makes it a felony to 
threaten to accuse a person with certain crimes, with intent to 
extort money, &c. from such person • an offence which will be 
more properly mentioned in a subsequent part of this Work.(a)

The offences described in the 4 G. 4. c. 54. and applicable to 
the present subject, appear to be, 1. A malicious assault upon 
any person with intent to rob such person ; and, 2. A malicious 
demand by menaces or force of money, &c. of any other person 
with intent to steal the same.

The word “ maliciously” would probably be deemed to be an 
essential part of the description of either of these offences. By 
the repealed statute, 7 Geo. 2. c. 21., any person who should with 
an offensive weapon " unlawfully and maliciously ” assault, with

(c) 4 Blac. Com. 217. where it is 
said that the suit in the ecclesiastical 
court is, first, pro correctione et sa
lute anima, by enjoining penance ; and 
then again for such sum of money as 
shall be agreed upon for taking off the 
penance enjoined ; it being usual in 
those courts to exchange their spi

ritual censures for a round compen
sation in money ; perhaps because 
poverty is generally esteemed by mo
ralists the best medicine pro salute 
anima.

(a) Post. Book V. ch. iii. Of Threats 
and Threatening Letters.
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intent to rob, &c. was guilty of felony ; and it seems to have been 
admitted, that the proper way of describing such assault, was to 
lay it to have been done unlawfully and maliciously, as well as 
feloniously, (k)

The words of the statute are “ shall maliciously assault any other Theta^a^de 
“ person with intent to rob such other person.” Upon the repealed ™sn ^e™er- 
act 7 G. 2. c. 21. the words of which were not quite so clear upon S0Q intended 
this point, it was decided, that the assault therein described must to be robbed, 
be made upon the person intended to be robbed. The prisoner 
was indicted for assaulting one John Lowe with an offensive 
weapon, with intent to rob him. Mr. Lowe’s evidence was, that 
between ten and eleven o’clock at night, he was travelling along 
the road in a post-chaise, when the chaise suddenly stopped, and 
he saw a man with his arm extended towards the post-boy, and 
heard him swear many bitter oaths with great violence, but did 
not hear him make any demand of money ; and the post-boy 
swore, that the prisoner followed the chaise for some time, and at 
last presented a pistol at him, and bid him stop, using at the same 
time many violent oaths ; that he immediately stopped the chaise, 
and the prisoner turned towards it, but perceived that he was pur
sued, and immediately rode away without saying or doing any 
thing to Mr. Lowe, who was in the chaise. The court held, that 
this evidence did not support the indictment, which charged an 
intent to rob Mr. Lowe, the gentleman in the chaise. Anotner in
dictment was then preferred against the prisoner, laying the as
sault with intent to rob the post-boy ; but the same evidence 
being again given on the second trial, the court held that it would 
not maintain the indictment ; that it was clear that the prisoner 
did not mean to rob the post-boy, for when he presented the 
pistol to him, and bid him stop, he made no demand upon him, 
but went towards the person in the chaise. (/)

A case is reported, which would rather lead to the conclusion, But no actual 
that it was atone time considered to be necessary in support of ^c. is
the offence in the repealed act 7 Geo. 2. of an assault with an of- necessaryupon 
fensive weapon with intent to rob, to shew such intention to rob the charge of 
by proving an actual demand of money, &c. to have been made by 
the prisoner. The indictment was for assaulting the prosecutor 
with a pistol, with intent to rob him ; and, by the evidence it ap
peared that the prosecutor, a coachman, was driving his coach 
along the road, and that the prisoner presented a pistol at him 
while he sat on his box, and called out to him to stop ; but did not 
expressly make any demand of money. And upon this it is said, that 
the court held that the case was not within the meaning of that 
act ; that a demand of money or other property must be made to 
constitute the offence ; and that though a demand may be made 
by action as well as speech, as by a deaf and dumb man stopping

(/c) Pegge’s case, 1 East. P. C. c. 8. strict construction of the statute, 
s. 12. p. 420. -, and see Davis’s case, which has the word of reference such, 
ante, 593. And in 1 Hawk. P. C. c. 55. s. 4.

(Z) Thomas’s case, O. B. 1784. 1 Thomas’s case is cited, and the ex-
Leach 330. 1 East. P. C. c. 8. s. 11. pression such person relied upon in
p. 418. where it is observed, that per- support of the same construction, 
haps this may he agreeable to the
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a carriage, and putting his hat into it with one hand, and holding 
at the same time a pistol offensively with the other, yet the action 
must be plain, and unequivocally import a demand ; and that in 
the case then under consideration, no motion or offer to demand 
the prosecutor’s property was made. (»?,) But this case was 
doubted ; («) and it was observed upon it, that the words of the 
act 7 G. 2. c. 21. were in the disjunctive ; and that upon proof of 
the prisoner having assaulted the prosecutor with a felonious in
tent to rob him (which was a question for the jury) the case was 
brought expressly within the words, as well as the spirit, of that 
act. (o) It has been suggested also, upon this case, that as the 
prosecutor was a coachman, and the indictment charged an intent 
to rob him, it might have appeared to the court that he was 
not the party intended to be robbed ; (p) and we have seen that it 
was considered to be necessary that the assault should be made 
upon the person intended to be robbed, (q) Other cases, however, 
appear to put the construction of the repealed act 7 G. 2. in this 
matter beyond doubt, and shew that an actual demand of money, 
&c. was not necessary upon the clause of that act relating to the 
assault with intent to rob. Two men were indicted for a felonious 
assault upon the prosecutor, with a certain offensive weapon called 
a pistol, with a felonious intent to rob him. The evidence was, 
that the prisoners rushed out of a hedge upon the prosecutor, who 
was the driver of a returning chaise, as he was passing along the 
road ; and one of them, presenting a pistol to him, bid him stop, 
which he did, hut called out for assistance ; upon which one of 
the prisoners threatened to blow his brains out if he called out any 
more : but he continued to call, and presently obtained assistance, 
and took the men, ivho had made no demand of money. Upon 
this evidence the prisoners were convicted and transported.(r) In 
a subsequent case, the indictment against the prisoner charged 
him with having, with an offensive weapon, feloniously made an 
assault upon the prosecutor, with a felonious intent to rob him. 
The evidence was that, while the prosecutor and another person 
were riding together in the highway, the prosecutor received a 
violent blow from a great stone, which was thrown by the pri
soner from the hedge ; that the prisoner then ran across a field, 
and was followed by the prosecutor, who asked him how he could 
be such a villain as to throw the stone ; on which the prisoner 
threatened the prosecutor, ran to him, and struck him violently with 
a staff, till at length the prisoner was overcome and secured. The 
prisoner’s face was blacked, and he denied his name : but, on being 
questioned afterwards as to his motive, he said he was very poor, 
and wanted half a guinea to pay his brewer. He did not ask for 
money or goods. This case was submitted to the Judges, upon a 
question relating to the form of the indictment, and they held the 
conviction proper ; but no objection was taken on behalf of the

(ni) Parfait’s case, O. B. 1740. 1 (p) 1 East. P. C. c. 8. s. 11. p. 418.
Leach 19. 1 East. P. C. c. 8. s. 11. p. (q) Thomas’s case, ante, 617.
416, 417. 1 Hawk. P. 0. c. 55. s. 3. (r) Bexu. Trusty and Howard, O.B.

(«) 1 East. P. C. c. 8. s. 11. p. 417. 1783. 1 East. P. 0. c. 8. s. 11. p. 418,
(o) Id. ibid. 419.
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prisoner, on the ground of its being necessary to prove an actual 
demand of money, or other property, (t)

The intent to rob is a material part of the first offence described The intent to 
in this statute of 4 Geo. 4. c. 54. s. 5., and should be properly al- 
leged in the indictment. In a case upon the repealed act 7 G. 2. offenCe, and 
c. 2Ì. where the indictment stated the assault to have been made should be pro- 
with a certain offensive weapon called a wooden stick, with intent ^‘^etndfti- 
the goods, monies, &c. of the prosecutor, “ from his person and ment. 
against his will feloniously to steal, take, and carry away,” it was 
holden to be bad, as it did not contain a statement of force and 
violence. The prisoner was accordingly discharged from this in
dictment ; and a new one was preferred against him, laying the as
sault as before, but stating the intent to be, the monies, of the 
prosecutor, “ from his person and against his will, feloniously and 
“ violently to steal, take, and carry away upon which indict
ment he was convicted, (x) So, in a case of a commitment for an 
offence against the same repealed act, one of the objections upon 
which it was moved that the prisoner might be bailed, was, that 
the commitment did not charge the defendant with a felonious 
intent to rob, but merely with an intent feloniously to steal, take, 
and carry away, (y)

In prosecutions for the second offence described in the 4 G. 4
c. 54. s. 5., where the prisoner is charged with demanding money, , ........  _
&c. by menaces, &c. with intent to steal, it should seem that an demand must 
actual or express demand by words is not necessary. In proceed- be proved, it

Upon the 2d 
clause of the 
4 G. 4. where a

seems, that an 
actual or ex-ing upon indictments framed upon the second clause of the re- ............._

pçaled act 7 G. 2. c. 21. for assaulting, and by menaces, or in and press demand 
by any forcible or violent manner demanding money, &c. with a 
felonious intent to rob, it was the better opinion, that an express 110 
demand of money by words was not necessary ; and that the 
fact of stopping another on the highway, by presenting a 
pistol at his breast,- was, if unexplained by other circumstances, 
sufficient evidence of a demand of money to be left to the jury. It 
was observed, that the unfortunate sufferer understood the lan
guage but too well ; and the question was put, “ Why must courts 
“ of justice be supposed ignorant of that which common experi- 
“ enee makes notorious to all. men ?” (ft) And in one case upon 
that act, the court appear to have considered, that an actual de
mand was not necessary ; and that whether there was a demand 
or not was a fact for the consideration of the jury under all the 
circumstances, (b)

But the indictment must aver from whom the money, &c. was The indict- 
demanded : and if the indictment be for threatening to accuse, &c. 
it must allege who was the person threatened. One account of an f.omw;lom the 
indictment stated, that the prisoners, with force and arms, &c. money, &c. 
at, &c. maliciously and feloniously, by menaces, did demand the ^mfanindict- 
monies of one John Axx, with intent the said monies of the said ment on this

(<) Sharwin’s case, Oakham, 1785. 
cor. Gould, J. 1 East. P. C. c. 8,9. 13. 
p. 421.

(&■) Monteth’s case. 0. B. 3795. 2
Leach, 702. 1 East. P, C. c. 8. s. 12.
p.420,421.

(y) Rex v. Remnant, 5 T. R. 169. 
2 Leach 583. 1 Hawk. P. C. c. 55.
s. 8.

(s) 1 East. P. C. c. 8, s 11. p. 417. 
(0) Rex v. Jackson and Randall, \ 

Leach 269.
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statute for John Axx, then and there feloniously to steal, &c. Another
accuseeU&cS *° count stated, that the prisoners, with force and arms, &c. at, &c.
must state who maliciously and feloniously did threaten to accuse the said John 
was threat- Axx of the crime of buggery, being a crime punishable by law
ened‘ with death, with a felonious intent to extort money from the said

John Axx, and the said money, then and there, feloniously to 
steal, &c. The prisoners being convicted, it was objected in ar
rest of judgment, that the first of these counts did not state that 
any demand of money was made upon John Axx ; that although 
the monies of John Axx were alleged to have been demanded, it 
was not stated f rom what person they were demanded ; that it was 
not inconsistent with this count to suppose that the menace was 
offered to the wife, the child, or the servant of the said J ohn Axx, 
or that the demand was made on his wife, child, or servant ; and it 
was urged, that a demand of the monies of the said John Axx, 
made upon any other person than John Axx, and accompanied 
with a threat to any other person, would not be an offence within 
this statute : and even if such a demand upon any other person 
were within the act, still it was said that there ought to be a dis
tinct and precise averment as to the person on whom the demand 
was made, that the party accused may know with certainty, the 
charge on which he is to be tried. To the last count it was ob
jected, that it did not state that the prisoners threatened the said 
John Axx to accuse him of the crime ; and it was submitted, for 
reasons similar to those mentioned in the objection to the other 
count, that the omission of such a material averment was fatal.

Judgment was respited upon these objections : and the case was 
submitted to the consideration of the Judges, who held both the 
objections valid ; and the judgment was accordingly arrested (c) 

Assault with . Another species of aggravated assaults is, where an assault is 
garment"sp g*1 made with intent to spoil the garments or clothes of the person 
G.1.C.23.S.11. assaulted. The statute 6 Geo. 1. c. 23. s. 11. provided for the 

punishment of this offence ; and the enactment is said to have 
been occasioned by the insolence of certain weavers and others, 
who, upon the introduction of some Indian fashions, prejudicial to 
their own manufactures, made it their practice to deface them, 
either by open outrage, by privily cutting, or by casting aqua 
fortis in the streets upon such as wore them, (a) The statute en
acts, “ that if any person or persons shall wilfully and maliciously 
“ assault any person or persons in the public streets or highways, 
“ with an intent to tear, spoil, cut, burn, or deface, and shall tear, 
“ spoil, cut, burn, or deface the garments or clothes of such per- 
“ son or persons, that then all and every person and persons so 
“ offending, being thereof lawfully convicted, shall be, and be 
“ adjudged to be guilty of felony : and every such felon and felons 
“ shall be subject and liable to the like pains and penalties, as in 
“ case of felony ; and the courts by and before whom he, she, 
“ or they shall be tried, shall have full power and authority of 
“ transporting such felons for the space of seven years/upon the 
“ like terms and conditions as are given, directed, or enacted, by 
“ this or the act (4 G. 1. c. 11.) therein recited.”

(c) Rex v. Dunkley and others, 90.
East. T. 1825. Ryi & Mood. C. C. (s) 4 Blac. Com. 246.
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Though it is nearly a century since the statute was made, the 

books furnish only one case upon the construction of this section 
of it; and a reason for referring that case, in the year 1760, to the 
consideration of the Judges, is stated to have been, that it was the 
first that had occurred upon the act of parliament. («)

In that case the prisoner was indicted for an assault of the kind 
mentioned in the statute upon a Miss Anne Porter. The evi
dence, in substance, was, that the prisoner had frequently, before 
the time of the assault, accosted the prosecutrix, and her sister 
Miss Sarah Porter, when he happened to meet them, insulting 
them, and using the most indecent language; that on the day of 
the assault the Miss Porters were walking up St. James’s street, 
when he came immediately behind Miss Sarah Porter, muttered 
gross language, and, upon her making an exclamation of alarm, 
gave her a violent blow on the back part of her head ; that the 
Miss Porters then ran as fast as possible towards the door of their 
own house, which was at a short distance, and while Miss Sarah 
Porter was ringing the bell, the prisoner, who had followed them, 
stooped down, and struck Miss Anne Porter with great violence 
upon the hip ; and that the blow was given with some sharp in
strument, which tore and cut quite through her clothes, and gave 
her a very severe wound. Buller, J., told the jury that in order 
to constitute an offence within the statute, it was necessary, first, 
that the assault should be made in a public street or highway ; (b) 
secondly, that it should be made wilfully and maliciously ; thirdly, 
that it should be made with an intent to tear, spoil, cut, &c. the 
garments or clothes of some person ; and, fourthly, that the gar
ments or clothes of such person should be actually torn, spoiled, 
cut, &c. And upon the third point he stated, that if the intent of 
the prisoner was to cut both the clothes and the person, and in 
carrying such intention into execution the clothes alone were cut, 
it would clearly be within the meaning of the act ; or if the inten
tion was to injure the person only, and not to cut the clothes, yet 
if, in carrying such intention into execution, the assault was made 
with such an instrument, or under such circumstances as plainly 
shewed, that the execution of the intention to injure the person 
must unavoidably tear, spoil, cut, &c. the clothes, they might con
sider whether a person who intends the end does not also intend the 
means by which that end is to be attained. The jury found the 
prisoner guilty : but the question of intention, and another point 
which arose upon the form of the indictment, were submitted to 
the Judges for their consideration ; and a majority of them were 
of opinion that the case was not within the statute. They thought 
that, in order to bring a case within the statute, the primary in
tention must be the tearing, spoiling, cutting, &c. of the clothes ; 
whereas in the present case the primary intention of the pri
soner appeared to have been the wounding of the person of the 
prosecutrix, (c)

(a) Williams’s case, 1 Leach 533. the metropolis, p. 317. and in 1 Hawk.
(5) This is also considered as the P.C. c. 54. s. 2. 

construction necessarily resulting from (c) Buller, J. appears to have re
tile words of the act in Fielding’s tained the opinion which he gave to 
Treat, on the penal laws relating to the jury at the consultation of the

621
Construction 
of the statute.

Williams’s
case.
The primary 
intention must 
be a tearing, 
spoiling, cut
ting, &c. of 
the clothes, 
and not a 
wounding of 
the person.
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The indict
ment must 
allege that the 
clothes were, 
torn, spoiled, 
cut, &c. at the 
same time that 
the assault 
was made with 
intent to cut 
them.

26 G. 2. c. 19. 
s. 11 • Assault
ing persons on 
account of 
their discharge 
of their duty 
in the salvage 
of vessels in 
distress, or of 
vessels, goods, 
&c. wrecked, 
stranded, &c.

Of ÆsauZfs, [soon ni.
It should be observed, however, that the other point, upon the 

form of the indictment, is said to have been that on which the 
judgment, in this case, ultimately turned. The indictment stated, 
that the prisoner, on the 18/A day of January, in the year, &c. 
made the assault, with intent to tear, spoil, cut, &c. and that on 
the said 18/A day of January, he did tear, spoil, cut, &c. And 
all the Judges agreed that it was bad, because it did not’ allege 
that the clothes were cut at the same time that the assault was 
made with intent to cut them ; that, for any thing that appeared 
to the contrary on the face of the indictment, the assault might 
have been made on one part of the day and the tearing the, clothes 
on another part of the day : and that it should have alleged, after 
stating the assault at the time and place mentioned, that the pri
soner then and there tore, spoiled, cut, &c. the clothes of the pro
secutrix. (d)

The statute 26 Geo. 2. c. 19. relating to attempts to kill and 
destroy persons endeavouring to escape from a vessel in distress, 
or wrecked, has been'already mentioned.(e) A subsequent section 
of the statute makes the assaulting persons on account of their 
discharging their duty in the salvage or preservation of any vessel 
in distress, or of any vessel or goods which may be wrecked, 
stranded, &c. an offence to be punished by transportation for 
seven years. It enacts, “ that if any sheriff, or his deputy, jus- 
“ tice of the peace, mayor, or other magistrate, coroner, lord of a 
“ manor, commissioner of the land tax, chief constable, or petty 
“ constable, or other peace officer, or any custom-house or excise 
“ officer, or other person lawfully authorized, shall be assaulted, 
“ beaten, and wounded, for or on account of the exercise of his 
“ or their duty, in or concerning the salvage or preservation of 
“ any ship or vessel in distress, or of any ship or vessel, goods or 
“ effects, stranded, wrecked, or cast on shore, or lying under 
“ water, in any of his Majesty’s dominions ; then any person or 
“ persons so assaulting, beating and wounding, shall, upon trial 
“ and conviction, by indictment at the assizes, or general gaol 
“ delivery, or at the general or quarter sessions for the county, 
“ riding, or division, where such offence shall be committed, be 
“ transported for seven years to some of his Majesty’s colonies in 
“ America ; and shall be subject to such subsequent punishment, 
“ in case of return before that time, as other persons under sen- 
“ tence of transportation are by the law subjected unto.”(/)

Judges, and to have thought the case 
within the statute, upon the autho
rity of Bex v. Coke and Woodburn, 
(ante, 690) He thought the case within 
the statute, because he considered the 
intent of the prisoner to have been to 
wound the party by cutting through 
her clothes, and therefore that tie 
must have intended to cut her clothes; 
and that the j ury, whose sole province 
it was to find the intent, had expressly 
so found it. 1 East. P. C. c. S. s. 18. 
p. 424.

(d) Williams’s case, 1 Leach 529. 
1 East. P.C. c. 8. s. 18. p. 424, 425.

The prisoner was remanded to New
gate, and eight indictments were pre
ferred against him for this outrage, 
and others of a similar nature, upon 
seven other ladies, as for misdemea
nors at common law. Evidence was 
given upon three of them ; and being 
convicted, he was sentenced to two 
years’ imprisonment on each, and at 
the end of the six years, to find sure
ties for his good behaviour for seven 
years.

(e) Ante, 594.
(/) 26 Geo. 2. c. 19. s. 11. By s. 18. 

the act is not to extend to Scotland,
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The 11 & 12 W. 3. c./. 8.9. enacts that, " if any person shall 

« lay violent hands on his commander, whereby to hinder him 
“ from fighting in defence of his ship and goons, committed to his 
" trust," he shall be adjudged to be a pirate, felon, and robber; 
and being convicted, shall suffer death and loss of lands, goods, àc. 
as pirates, felons, and robbers upon the seas, ought to suffer.(g)

The 33 Geo. 3. c. 6/. provides for the punishment of persons 
obstructing seamen, keelmen, casters, and shipcarpenters, and 
preventing them from pursuing their lawful occupations, ine 
second section enacts, that if any seaman, keelman, caster, ship- 
carpenter, or other person, shall unlawfully, and with force, pre
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carpenter, from working employing himselfcat pen tei, nom «uinmg -“-r i .X
his lawful trades, business or occupation respectively, or shad wil
fully and maliciously assault, beat or wound, or use or commit 
any bodily violence or hurt to or upon any seaman, keelman, &c. 
with the intent to deter, prevent, hinder, or obstruct, such seaman, 
keelman, &c. from working at, employing himself in, or exer
cising his lawful trade, business, or occupation, respectively, 
every seaman, keelman, &c. and other person, being lawiully 
convicted of any such offences, upon any indictment, in any couit 
of oyer and terminer, or general or quarter sessions foi the county, 
shire, riding, division or district, wherein the offence was coni- 
mitted, shall be committed either to the common gaol for the 
same county, &c. there to continue, or to the house of connection 
for the same county, &c. there to continue, and to be kept to naia 
labour, for any term not exceeding twelve nor less than six calen
dar months. „

The third section enacts, that if any seaman, keeiinan, &c. oi s. 3. a subse-
- ’ r 1 quent offenceJL Ilk, LIJL11U QVVLJLUiA Clia-GW, Uiicto AX - J c ’ 1

other person, shall be convicted of any of the offences aforesaid, 
in pursuance of this act, and shall afterwards offend again in like 
manner, every such seaman, keelman, &c. and other person so 
offending again in like manner, and being lawfully convicted 
thereof, upon any indictment, in any court of oyer and terminer, 
or general or quarter sessions for the county, &c. wherein^ the 
offence was committed, shall, for such second and every subse
quent offence, be adjudged guilty of felony, and shall be trans- 
ported to some of his majesty’s dominions beyond the seas,, foi 
any space of time or term of years, not exceeding fourteen years, 
nor less than seven years.

The act contains a provision that no person shall be prosecuted 
by virtue of it for any of those offences, unless the prosecution 
be commenced within twelve calendar months, alter the offence 
committed. (A)

The 5 Eliz. c. 4. s. 21. enacts, that if any servant, workman^ or 
labourer, shall wilfully or maliciously make an assault or affray 
upon his master or mistress, or upon any other having charge or 
oversight of such servant or labourer, or over the work wherein 
he is hired to work, and shall thereof be convicted before any two 
justices, or other head officer as aforesaid, by confession or oath

(g) See this statute more at large, was at first only temporary ; but it
ante, 104, 105. was made perpetual by the 41 Geo. 3.

(h) 33 Geo. 3. c. 67. s. 8. This act c. 19. s. 4.
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of two witnesses, he shall be imprisoned for a year or less, by the 
discretion of two justices, out of a town corporate, and, in a town 
corporate, of the mayor or other head officer, with two others of 
the discreetest persons of the same corporation ; and if the offence 
shall require further punishment, then to receive such other open 
punishment, so as it extend not to life or limb, as the justices in 
sessions, or the mayor or other head officer, and six or four at 
least of the discreetest persons of the corporation, shall think con
venient for the quality of the offence.

The 12 Geo. 1. c. 34. s. 6. enacts, “ that if any person or per- 
“ sons shall assault or abuse any master woolcomber or master 
££ weaver, or other person concerned in any of the woollen manu- 
“ factories of this kingdom, whereby any such master or other 
“ person shall receive any bodily hurt, for not complying with, or 
££ not conforming, or not submitting, to any such illegal by-laws, 
££ ordinances, rules or orders, aforesaid,” (namely, ££ by-laws, ordi- 
££ nances, rules or orders, in unlawful clubs and societies, made or 
“ entered into by or between any persons brought up in, or pro- 
££ fessing, using, or exercising the art and mystery of a wool- 
££ comber or weaver, or journeyman woolcomber, or journeyman 
££ weaver, in any parish or place within this kingdom, for regu- 
cc lating the said trade or mystery, or for regulating or setting the 
££ prices of goods, or for advancing their wages, or for lessening 
££ their usual hours of work (i) ) every person so offending, being 
££ thereof lawfully convicted upon any indictment to be found 
££ within twelve calendar months next after any such offence 
££ committed shall be adjudged guilty of felony, and shall be 
“ transported for seven years.” This provision is extended by 
the eighth section of the statute to ££ combers of jersey and wool, 
“ to framework knitters and weavers, or makers of stockings, and 
££ to all persons whatsoever employed or concerned in any of the 
££ said manufactories.” And it is also extended by the 22 G. 2. 
c. 27- s. 12. to ££ journeymen dyers, journeymen hotpressers, and 
££ all other persons whatsoever employed in or about any of the 
££ woollen manufactories of this kingdom, and also to journeymen, 
££ servants, workmen, and labourers, and all other persons what- 
££ soever employed in the making of felts or hats, or in or about 
££ any of the manufactures of silk, mohair, fur, hemp, flax, linen, 
££ cotton, fustians, iron or leather, or in or about any manufactures 
“ made up of wool, fur, hemp, flax, cotton, mohair or silk, or of 
££ any of the said materials mixed one with another.”

The statute 9 Anne, c. 14., which was passed for the better pre
venting of excessive and deceitful gaming, makes provision for 
preventing quarrels on account of gamiiig. The eighth section 
enacts, ££ that in case any person or persons whatsoever shall 
££ assault and beat, or shall challenge or provoke to fight any other 
££ person or persons whatsoever, upon account of any money won 
££ by gaming, playing, or betting at any of the games aforesaid, 
££ (namely, cards, dice, tables, tennis, bowls, or other game or 
££ games whatsoever ;) ("') such person or persons assaulting and

(1) The by-laws, See. are thus de- (j) As to games considered as being 
scribed in the first section of the sta- within this statute, see ante, 407, 408. 
tute.



CHAP. XI. § 8.] 0% /fccowwf ofMmg/ «w% af f/oy-

« beating, or challenging, &c. upon the account aforesaid, shall,
« being thereof convicted upon an indictment or information, tor- 
« feit to her majesty, her heirs, and successors, all Ins gooos,
« chattels, and personal estate whatsoever, and shall also suffer 
“ imprisonment in the common gaol of the county, where sue 1 

“ conviction shall be had during the term of two years.
In a case upon this section of the statute, it appeared that 

the prosecutor and the defendants were gaming together, and 
that the defendants proposed breaking up. and going away ; that 
the prosecutor having lost his money, objected to it, and wanted 
them to play on, complaining that they had won his money, and 
would not give him an opportunity of recovering it, upon which 
the defendants committed the assault. And it is said that Bu - 
1er, J. upon this evidence, directed the jury to acquit the defend
ants ; giving it as his opinion, that the game.being over heroic t e 
assault began, the assault could not be said to have arisen out 
of the game, but to have arisen from what the prosecutor had 
said to the defendants ; and that it was necessary, in. order to 
bring a case within the statute, that the assault should, arise out of 
the play, and during the time of playing, (/c) But this opinion is 
not supported by the judgment of the court of King's Bench, m a 
subsequent case, where the same point came under consideration.

In the latter case, the indictment against the defendant con
tained three counts, two of" which were framed upon the statute, 
and the third was for a common assault. After a general veidict 
of guilty, it was objected that the evidence did not warrant a 
verdict upon the counts framed upon the statute ; because it ap 
peared that the assault was not committed at the time of the play, 
but on the day afterwards ; and then not on account of the money 
won at play, but on account of the abusive language which 
passed between the parties. The opinion of Buller, J. in the 
former case was cited ; and it was urged, in corroboration of that 
opinion, that the great object of the statute was to repress such 
violence upon the spot, and at the very time of the gambling, 
when it might reasonably be imagined that ruined men, in the 
first paroxysm of despair, would be tempted to vent their passion 
in this manner. But Lord Ellehborough, G. J. said, that the court 
would refer to the learned Judge before whom the indictment was 
tried, to know in what manner the case was left to the jury ; 
whether the assault were in fact made on account of the money 
won at play the day before, or on account of the ill language which 
had arisen afterwards upon the demand of payment being made. 
And he said that he could not go the length of the opinion in the 
case cited, and consider the words of the act as confined to an 
assault committed during the time of play ; as it more frequently 
happened that disputes of that sort did not arise till after the play 
was over. The learned Judge before whom the indictment was 
tried, Mr. Justice Heath, being afterwards referred to, returned 
for answer, that he had directed the jury to acquit the defendant 
on the two first counts if they were not clearly satisfied that, the 
defendant had assaulted the prosecutor on account of the money

(&) Rex v. Randall and others, Bristol Sum. Ass. 1787. 1 East. P. C. c. 8. 
s. 17. p. 423.

VOL. 1. 2 s
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won at play by the prosecutor of the defendant ; and that he had 
distinctly left it to them to decide whether the assault were on 
that account, or on account of the abusive language then used, 
and to acquit the defendant on those counts, if they were of opi
nion that the assault was on account of the abusive language, 

biassed™ur After this answer had been communicated from the bench, it 
suanTto the*1" was moved in arrest of judgment, that, the verdict being general, 
statute after a there would be inconsistent judgments on the several counts, one 
cUctof1 uilt 011 t^lc special counts on the statute which prescribed a positive 
upon an in- ’ punishment, and the other on the count for the common assault 
dictment con- which was discretionary. (/) But the rule was afterwards aban- 
taming two doned, and sentence was passed upon the defendant pursuant to 
statute and the directions of the statute, (m)
one for a com- The statute 1 & 2 G. 4. c. 88. s. 2. enacts, “ that if any per- 
mon assault, tc gon shall assault, beat, or wound any constable, officer, head- 
ci)nsti!bleff &7 “ l)orougl1» or other person whomsoever, with intent in so doing, 
or otherper-C" “ or by means thereof to obstruct, resist, or prevent the lawful 
son, in order “ apprehension or detainer of any person charged with or sus- 
appredvension “ Pected of felony ; or if any person charged with or suspected of 
for felony. “ felony shall assault, beat, or wound any constable, officer, head- 

“ borough, or other person whomsoever, with intent in so doing, 
“ or by means thereof, to obstruct, resist, or prevent his or her 
“ apprehension or detainer ; then and in every or any such case, 
“ if the person or persons so offending shall be convicted of a 
“ misdemeanor only, it shall be lawful for the court by or before 
“ whom any such person or persons shall be so convicted as 
“ aforesaid, to order and direct, in case it shall think fit, that 
“ such person or persons shall, in addition to any other pains, 
“ penalties or punishment to which he, she or they are now sub- 
“ ject or liable, be kept to hard labour for any term not exceeding 
“ two years, and not less than six months, (a)

(H Upon this point the case of Rex (a) Where a rescue is effected, see 
v. Young and others, 3 T. R. 103. the first section of this statute, ante, 
was referred to. p. 385.

(m) Rex v. Darley, 4 East. 174.
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CHAPTER THE TWELFTH.

OF MAIMING, &C. BY THE FURIOUS DRIVING, &C. OF STAGE

COACHMEN.

The statute 1 G. 4. c. 4. enacts, “ that if any person whatever 
“ shall be maimed, or otherwise injured by reason of the wanton 
“ and furious driving or racing, or by the wilful misconduct of 
“ any coachman or other person having the charge of any stage 
“ coach or public carriage, such wanton and furious driving or 
“ racing, or wilful misconduct of such coachman or other person, 
“ shall be and the same is hereby declared to be a misdemeanor, 
“ and punishable as such by fine and imprisonment : provided 
“ always, that nothing in this act contained shall extend or be 
“ construed to extend to hackney coaches, being drawn by two 
“ horses only, and not plying for hire as stage coaches.”

By a former act, 50 G. 3. c. 48. s. 15. a penalty not exceeding 
10/. nor less than 51. was imposed upon a coachman who, by fu
riously driving or by negligence or misconduct, shall overturn the 
carriage, or in any manner endanger the persons or property of 
the passengers, or the property of the owners or proprietors of 
such carriage ; unavoidable accidents being excepted.

END OF VOL. I.
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