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ABORIGINES, 

ABORIGINAL CONVICTS. 

MEMO. 	 (Corr.) 

The accompanying letters from the Protector of the Aborigines referred to the Attorney 
General for his opinion. 

(Signed) 	C. G. D. 
Immediate. 
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(COPY.) 

The Guardian of Aborigines to the Honorable the President of Land and Works, containing 
opinion of Law Officers on inter se cases of Aborigines. 

58 I 5682. 	 District Police Court, 
30th October, 1858. 

In communicating to your Honor the past day the arrival of two aboriginal natives under 
sentence of death, 

2. I would submit to your Honor, without imputing any ill-feeling in the verdict or 
sentence, that the verdict given, and sentence passed, are both incompatible with aboriginal 
laws. 

3. Early in 1839 I submitted an inter se case of homicide for the opinion of Mr. Attorney 
General Plunkett, of New South Wales, at that time the law officer of the Crown. His 
reply was to the purport, " that the Aborigines could not be amenable to our laws for crimes 
inter se." 

4. The decision of Mr. Justice Willis, the first case of inter se, Bon-jon, for the murder 
of a black at Geelong, when put to the bar on the 28th August, 1841, the Judge would not go 
into the trial, declaring that our Court had no jurisdiction, although that murder was seen by 
Europeans. 

5. The late Crown Prosecutor, Mr. Croke, maintained the same opinion. 
6. In July, 1852, I again brought this subject before the Government, when, on the 20th 

October, the Colonial Secretary in a lengthened reply stated, " the Lieutenant-Governor had 
submitted the subject for the opinion of the law officers of the Crown, the present Sir William 
Stawell and Solicitor General, who had given the subject their attentive consideration, " that 
inter se homicides appear to be in obedience to laws and customs known only to the natives 
themselves, and could not be dealt with by our laws." 

7. Some years back a Bill was passed in Sydney to admit aboriginal evidence, and if I 
recollect right, in a few months, two unfortunate Aborigines were executed on the evidence of 
another tribe. But as soon as the Bill arrived in England for the Queen's assent it was ignored, 
and justly so. 

8. I feel it my duty to apprise your Honor of these facts, in order that the extreme 
sentence of the law might not be executed upon these Aborigines, who, I doubt not, were 
putting into force their own laws. 

•  9. It would be impossible in this letter to go into detail of aboriginal laws of death. 
Suffice it to state, that they have laws, and of all the homicides that have come under 

my knowledge, which have been many, the victim has by their laws merited punishment. 
I have, &c. 

(Signed) 	iVM. THOMAS. 

(Corr.) 

I have read the letter of Mr. Thomas questioning  •  the competency of our Courts to deal 
with the Aborigines of this country in cases of homicide inter se, and I have no doubt that 
the opinions of former law officers which he cites are correct, so far as the native tribes living 
together and wholly apart from Europeans are concerned. So long as they continue in their 
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original condition, possibly having usages of their own sanctioning such homicides, they are not 
amenable to our laws ; but where any of the Aborigines have abandoned their tribes, and are 
living among the European population under the protection of our laws, they are also subject to 
those laws, and consequently to the jurisdiction of our tribunals. 

The natives to whom Mr. Thomas's communication refers come within the latter class; 
they had long been living among the European inhabitants of the Colony, and I cannot doubt 
that the Supreme Court had jurisdiction to deal with their offence. 

As to the Acts to which Mr. Thomas alludes, an imperial statute has since been passed 
to admit the unsworn testimony of natives, if sanctioned by local enactments. 

I think, however, that the question submitted to me is one which should not be left to 
the mere opinion of the law officers for the time being, and should another case occur while I am 
in office, I will take steps to get the points reserved for the opinion of the full Court. 

(Signed) 	H. S. CHAPMAN. 
8 1 11 I58. 

By Authority : &mix FERRES, Government Printer, Melbourne,. 
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