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_1'rorr2 are a ctdred9 kt MR. SYDNEY E. REDFERN, LL.B., le~oae E~ie R.LB.A. 

At a recent meeting of the R.I.B.A. in London, Mr. 
Sydney E. Redfern, LL B., gave a particularly interesting 
lecture regarding principles of law in relation to Archi-
tectural practice. 

Mr. Redfern's remarks are of such wide interest and 
value that the "Journal of the R.V.I.A." publishes the 
following excerpts with grateful acknowledgments to 
its renowned contemporary the "Journal of the Royal 
Institute of British Architects." 

This article deals more particularly with Mr. Red-
fern's comments regarding matters of general principle 
than with questions which might be applicable only to 
English conditions. 

T seems mhlt. 	y day it becomes 
increasingly 

e 
im

t pat
ortant

amos 
for 

ever 
architects, however 

unwillingly, to find place in their thoughts for 
what I venture to describe as legal aspects of the 
practice of the profession. In support of this view, 
may I quote from a paper which was read in this 
hall not long ago: The author, in referring to the 
position of an architect says "he is in an impos-
sible position. I do not believe it is humanly pos-
sible for any individual to be responsible for 
design and aesthetics . . . for planning . . . for 
materials . . . for engineering methods and for 
coping with recalcitrant builders." 

I crave leave to add to this comprehensive list 
of the duties of an architect yet another, namely, 
to possess a working knowledge of the law of con-
tract as applied to building transactions and of a 
number of statutory provisions which relate ex-
clusively to the planning and erection of buildings. 

I will confine my remarks this evening to the 
general law and will endeavour (without aspiring 

to be exhaustive) to draw attention to various 
aspects in which some knowledge of legal prin-
ciples will be found to be of help to an architect 
not only in guarding the interests of his clients 
but also in looking after himself. 

ARCHITECT AND CLIENT 

First let us examine for a few moments the legal 
position existing between an architect and his 
client. 

What is the nature of the contract between 
client and architect? It is a contract whereby the 
client is entitled to the professional services of the 
architect in return for a fee. 

The services to be rendered by the architect 
may, of course, be limited by the express terms 
of his engagement, but normally call for the pre-
paration of plans and specifications and the super-
vision of the work. To all these duties the architect 
must bring to bear a reasonable degree of skill 
and diligence. If he fails to do so, he is liable to 
be attacked by his client for what is commonly 
called "negligence," but what is perhaps better 
described as "breach of contract," because as has 
been said, the architect contracts to render skill 
and diligence. In so far as the architect delegates 
any of his duties to assistants, their lack of skill 
and diligence is from the legal standpoint the 
architect's responsibility. 

In regard to plans and specification the archi-
tect will fail in his duty if he disregards the 
legislation to which I have referred, and he must, 
of course, have regard also to his client's expressed 
wishes in relation to the proposed work, but if 
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the client puts forward a scheme which in the 
architect's opinion is unsound or capable of im- 
provement, it is the architect's duty to give advice. 
He is not merely a mechanical draughtsman. As 
to supervision—that rather elastic term—what 
does it involve? Turning to the R.I.B.A. conditions 
of engagement, one finds it laid down that the 
architect shall give such periodical supervision and 
inspection as may be necessary to ensure that the 
works are being executed in general accordance 
with the contract, and that constant supervision 
does not form part of the duties undertaken by 
the architect, and further that where constant sup-
erintendence is required, a clerk of works shall 
be employed at the client's expense. My attention 
was recently directed to a case in which the client 
accuses his architect of lack of supervision. In 
that case the contract was not the usual "lump 
sum" contract, but was a "prime cost plus profit" 
agreement. The size of the scheme did not justify 
the employment of a clerk of works—at any rate 
the architect did not suggest the necessity of such 
employment. The client contends that the job 
was badly organised by the builder and that a not 
too efficient foreman allowed the men to slack, 
with the result that time was wasted for which the 
client pays—plus the builder's profit. The client 
maintains that a "prime cost plus profit" contract 
by implication binds the contractor to organise 
the job efficiently and economically and to take 
all necessary steps to avoid waste or loss of time 
or material, and that therefore the architect's duty 
is to give such supervision as it is necessary to 
ensure that the contract—with all its implied 
terms—is carried out. He argues from this that 
the architect is under a duty to keep a special 
watch on bad organisation, and any other cause 
of waste or loss of time or material, and that there-
fore a greater amount of supervision is called for 
in the case of a "cost plus profit" agreement than 
would be expected for a "lump sum" contract. If 
this argument be sound, it would, I apprehend, 
apply with even greater force to a "direct labour" 
job. 

I think I am right in saying that the R.I.B.A. 
scale was devised to deal mainly with the employ-
ment of architects under the ordinary lump sum 
contract. It certainly contains no provision for 
extra remuneration in what may be called "half-
way cases," that is cases in which although a clerk 
of works is not employed, yet the nature of the 
job is such as to render something more than  

ordinary supervision, as contemplated in the scale, 
prudent from the client's point of view. Be that 
as it may, the example I have mentioned indicates 
the advisability of a clear understanding between 
architect and client as to the precise degree of 
supervision which is to be given in the case of 
"prime cost" or "direct labour" contracts. 

One word on the rights of the client may be 
said in regard to the vexed or perhaps I should 
rather say "vexing" question of the ownership of 
drawings. To whom do drawings prepared by an 
architect for a client who pays for them belong? 
Put quite shortly the actual plans and drawings 
regarded as chattels—as pieces of linen or paper 
—belong to the client who has paid for them. It 
has been said by a learned authority that the client 
is probably entitled not merely to a set of printed 
drawings or plans, but also to all drafts or copies 
of them produced for the purpose of carrying out 
the contract. There is, of course, nothing to pre-
vent the architect from retaining a copy of the 
plans for his own use, provided that this copy is 
not paid for by the client. This question of the 
ownership of plans as chattels in no way affects 
the copyright in them, that is the right to repro-
duce them. In the absence of specific agreement to 
the contrary the copyright belongs to the architect. 

FEES 

Now in return for his services the architect is 
entitled to be remunerated. Upon what basis? 
Firstly, if any special arrangement is made then 
manifestly the terms agreed upon operate. Sup-
pose—as I believe sometimes happens—nothing 
is said about remuneration; what then is the posi-
tion? The law implies an obligation on the client 
to pay reasonable remuneration for the services 
received. The matter is at large and if disputes 
arise it is for a court of law to decide the quantum, 
and the process is apt to be expensive to one or 
both of the parties! That indicates the importance 
of the terms of the architect's engagement being 
unequivocally defined. In this connection it is 
perhaps not out of place to observe that the 
Institute's scale of charges and conditions of en-
gagement, if used, is a really good contract of 
employment. I say advisedly "if used," because 
unless the document is brought to the notice of 
the client at the outset and he signifies his assent 
to its terms, the scale does not bind the client, 
although a court will be guided by at any rate 
some of its terms when assessing what is "reason-
able remuneration." I have in mind a case in 
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point in which an architect who had been em-
ployed merely to prepare plans and specifications 
and whose supervision of the work was not re-
quired, found it necessary to sue for his fees. He 
claimed 4 per cent. on the cost of the building 
and produced the scale in support of his claim, 
but was unable to prove to the satisfaction of the 
learned Judge at the trial that the defendant had 
either expressly or tacitly agreed to the scale. As 
a result, the Judge assessed the remuneration at 
a lump sum, which I believe worked out at 3.9 
per cent, saying that in declining to award 4 per 
cent. as such, he was acting in the best interests 
of the architect, since had he done so the Court 
of Appeal would reverse his decision. 

OUTSIDE ASSISTANCE 

The question sometimes arises as to whether 
and, if so, to what extent the architect is relieved 
of responsibility either for design or supervision 
by the employment of which I may call "outside 
assistance." I refer to— 
(a) Consulting Engineers; (c) Clerks of Works; and 
(b) Specialist Contractors; (d) Quantity Surveyors. 

These may conveniently be dealt with in the 
above order. 

(a) Consultants.—If a consultant is employed 
with the consent and approval of the client who 
pays his fees—or even part of them—then the 
architect is, prima facie, not responsible for the 
mistakes of the consultant, whether in design or 
supervision, unless he has in some way contributed 
to such mistakes. If the engagement of the con-
sultant is personal to the architect—as it some-
times is—the latter is, of course, responsible for 
the consultant's remuneration, and in my view is 
responsible to the client for the mistakes or "negli-
gence" of the consultant, but he can call upon the 
latter to indemnify him against any claim so 
arising. 

(b) Specialists.—This is delicate ground! I will 
try to tread warily. Speaking entirely "without 
prejudice," and with apprehension of the "wrath 
to come," I feel bound to say that within my 
experience it is by no means uncommon for archi-
tects to invite, or, to say the least, to make use of 
the drawings and specifications of specialist sub-
contractors—for instance, in relation to reinforced 
concrete and steel work. The specialist's drawings 
and specification accompany and form part of his 
tender. The architect's fee is based on the cost of 
the work, including, of course, the cost of re- 

inforced concrete or steel. In the case I have 
taken, in my view the architect is liable to his 
client for errors in any such design or specification 
and supervision. My example is not far-fetched—
it has recently occurred in practice, and a claim 
for many thousands of pounds has been made 
against an architect who relied upon the skill 
and efficiency of a reinforced concrete contractor. 
In my opinion, any attempt by the architect to 
escape liability on that ground would be unsuc-
cessful. 

(c) Clerk of Works.—The extent (if any) to 
which the employment of a clerk of works mini-
mises the supervisory obligations of the architect 
is—to me, at any rate—a somewhat moot point. 
The clerk of works is the servant of the client and 
is obviously employed for the purpose of daily 
and constant supervision of the work. He reports 
to the architect and not direct to the client. He is 
(except in the case of some public works con-
tracts) usually selected or recommended by the 
architect. This does not make him the employee 
or sérvant of the architect. It has been said that 
the architect may be responsible for the negligence 
of the clerk of works. With respect I do not think 
that is well said. Rather should it be put that the 
architect may be held liable to the client for fail-
ing to discover that the clerk of works has been 
guilty of default in his duties. Be that as it may, 
it is obvious that to some as yet undefined degree 
the employment of the clerk of works whittles 
down the responsibility of the architect in respect 
of matters of detailed supervision. 

(d) Quantity Surveyors.—It has been whis-
pered that not infrequently the quantity surveyor 
prepares the specification (which duty, according 
to the R.I.B.A. scale, is one of those for which the 
architect is paid) . In such a case, as between the 
client and architect, the latter is responsible for 
errors in the specification whatever observations 
he may have to make to his friend, the quantity 
surveyor. 

Generally.—The foregoing remarks are an at-
tempt to sketch the rights and liabilities of an 
architect in private practice vis-a-vis his client. 
They have no application to an official architect 
in whole-time employment. Such an architect, if 
he be merely a servant or employee, cannot, I 
think, be sued for "negligence" by his employers. 
Before leaving this branch of the subject, it is 
appropriate to remind architects that when engag-
ing themselves to perform professional work for 

[Continued on page 125 
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BUILDING REGULATIONS 
OF THE MELBOURNE CITY COUNCIL 

106 

N earlier issues of this volume of the Journal, 
the current annual report of the R.V.I.A. was 
published. A section of the report dealt with 

a conference held between representatives of the 
Institute and of the Traffic and Building Regula- 
tions Committee of the Melbourne City Council. 

Apropos of the conference and in reply to a 
series of thirty-five proposed amendments to the 
regulations which have been submitted to the 
City Council in writing by the R.V.I.A., a letter 
has been received from the Town Clerk (Mr. 
H. S. Wootton) reading, inter alia:- 

"Referring to your letter forwarding for con-
sideration by the City Council proposed amend-
ments to the Building Regulations I have to 
inform you that such recommendations have been 
considered at length by the Traffic and Building 
Regulations Committee of the Council. 

"I am directed by the Committee to state that 
the interest displayed and the consideration given 
to this question by the Institute is regarded by 
the Committee as a gesture of helpfulness de-
signed to assist it in its administration of this 
important department of the Council's activities, 
and is much appreciated. 

"As you are aware the Building Surveyor is at 
present abroad for the purpose of gaining first-
hand knowledge of building practice and theory 
overseas, and to conduct an investigation with the 
object of collecting data that will assist the Com-
mittee in its deliberations on problems which 
have, from time to time, arisen in the administra-
tion of the Council's Building Regulations, and 
the Committee confidently anticipates that the 
knowledge so gained will be invaluable, not only 
to the Council, but to the Architectural profes-
sion generally in this City. 

"In view of the circumstances enumerated in the 
preceding paragraph, the Committee has decided 
that pending the Building Surveyor's investiga-
tions abroad, it regrets it is unable to approve of 
all the recommendations in question. 

"The Committee considers, however, that the 
adoption of certain of the recommendations would 
be advantageous, and whilst it is not in full accord 
with the comments submitted in support thereof, 
it is prepared to offer no objection in such cases. 

"The Committee desires to point out that its 
decisions have been arrived at ad interim, and 
that the recommendations other than those agreed 
to, will be reviewed by the Committee in the light 
of information gained by the Building Surveyor 
during his investigations. 

"The recommendations favourably considered, 
together with the Committee's decisions thereon 
which will be put into operation forthwith, are 
as set out hereunder." 

REPRESENTATIONS FAVOURABLY 
CONSIDERED 

Recommendation No. 3 of the R.V.I.A.: "That 
immediate steps be taken to expedite the issue of 
building permits. The Institute feels that the aver-
age amount of time which elapses between the 
submission of applications and the issue of per-
mits is unreasonably long and causes costly delays 
in building operations. 

"In this connection, the Institute feels that a 
large part of the time of the Building Surveyor's 
assistants is spent in interpreting the by-laws and 
answering questions made by persons lodging in-
complete plans and structural computations. It is 
suggested that this wasting of time would be 
overcome by the City Council providing in the 
Building Regulations that all building plans sub-
mitted to it for approval must be prepared by 
Registered Architects or qualified Engineers. 

"It is suggested, further, that the City Council 
should discourage the submission of plans pre-
pared by manufacturers of materials which are to 
be incorporated in the building, as invariably 
such `free' architectural and engineering service 
is incomplete and involves the expenditure of a 
considerable amount of additional work and time 
on the part of the Building Surveyor's staff. 

"The Institute suggests that the City Council 
either,  should require the payment of a fee when 
plans are submitted for preliminary investigation 
and approval or should require some definite 
evidence from the owner of the site concerned 
that the projected building will be proceeded 
with. Such a procedure would tend to discourage 
the submission of Company promotion schemes 
which, in many instances, are not proceeded with 
and of which the property owner has no know- 



ledge but which require the expenditure of con-
siderable time on the part of the Building Sur-
veyor's staff in plan checking." 

City Council Committee's reply: "Arrangements 
have been made for the appointment of two 
additional officers to assist in the conduct of the 
business of the Department." 

Recommendation No. 11 of the R.V.I.A.: 
"That the provision of pavement lighting in base-
ments be optional and not compulsory. It is sug-
gested that the present policy of the Council in 
granting exemptions from the provision be dis-
continued and that the requirement be deleted 
from the regulations. Such basement lights are 
of no practical value in modern buildings and are 
a waste of the building owner's money." 

City Council Committee's reply: 'No objection.' 

Recommendation No. 14 of the R.V.I.A.: 
"That the classification of buildings as set out 
in the regulations be adjusted, particularly in re-
lation to hotels and flats. The existing classifica-
tion of types of buildings is not detailed in as 
complete a fashion as obtains in leading cities in 
England and America and on the Continent." 

City Council Committee's reply: 'No objection.'  

REMAÍNING RECOMMENDATIONS TO BE 
RE-CONSIDERED 

A further communication as follows has been 
forwarded by the Institute to the City Council:— 

"The Council of the Institute has considered 
your letter in which are set out the decisions of 
the Traffic and Building Regulations Committee 
regarding the series of proposed amendments to 
the Building Regulations as recommended by the 
R.V.I.A. The Institute is seriously concerned and 
is very disappointed that the more important of 
its recommendations have not been adopted. 

"In the opinion of the' Institute, several pro-
visions of the existing Building Regulations are 
entirely out-of-date and are not in line with mod-
ern and recognised building practice in Europe 
and America. In many instances the Regulations 
are hampering the development of building sites 
to the best advantage from the points of view of 
design, plan and construction and are imposing 
upon property owners unnecessary expense. 

"As mentioned previously the Institute submit-
ted its proposals in all good faith with a view 
to Melbourne's building development proceeding 
along up-to-date and efficient lines. Special care 
was taken to provide ample safeguards in the 
matters of health and safety and all of the sug-
gested amendments represent current building 
practice in leading cities overseas. 

"The Institute Council has noted the reference 
of the Traffic and Building Regulations Commit-
tee to the overseas tour of the Building Surveyor 
and agrees that the knowledge to be gained there-
from should be of great value in the administra-
tion of the Building By-laws. The Institute feels 
strongly, however, that this should not further 
delay the adoption of the recommendations pre-
viously submitted and which represent the care-
fully considered views of the architectural profes-
sion of Victoria, the members of which are in 
constant touch with all phases of building prac-
tice in the leading countries of the world. 

"With due deference, therefore, the R.V.I.A. 
lodges a strong protest at the manner in which 
its recommendations have been dealt with." 

The Institute Council is now awaiting further 
consideration of the recommendations by the City 
Council. In the meantime, the Chairman of the 
R.V.I.A. Building Regulations Committee (Mr. 
Leslie M. Perrott) —who is engaged upon a visit 
to Europe and America—is making a special study 

Recommendation No. 18 of the R.V.I.A.: 
"That the regulations be amended to permit tim-
ber or steel roof construction on single storey con-
crete buildings." 

City Council Committee's reply: "No objection 
subject to complete framing of the structure being 
to the satisfaction of Building Surveyor." 

Recommendation No. 34 of the R.V.I.A.: 
"That the City Council give effect to the standard 
practice decisions adopted from time to time by 
the Standards Association of Australia. The 
Standards Association is sponsored by the Federal 
Government and its Committees are composed of 
experts in the various branches of industry. The 
Institute urges, therefore, that the City Council 
should accept the decisions which are issued by 
the Association from time to time with regard to 
Building Regulations and should embody same 
in its Building By-law." 

City Council Committee's reply: No objection.' 

Recommendation No. 35 of the R.V.I.A.: 
"That the City Council invite the Institution of 
Engineers, Australia, Melbourne Division, to sub-
mit suggestions in relation to the Building Regu-
lations in like manner to this opportunity which 
has been afforded the R.V.I.A." 

City Council Committee's reply: `No objection.' of current building regulations in those countries. 
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MACKIE HOUSE, GEELON G COLLEGE 

ITUATED on a hill at Newtown, Geelong, 
and commanding an extensive view of Corio 
Bay and its environs, Geelong College is one 

of the six associated public schools of Victoria. 
It was founded in 1861 and is owned by the 

Presbyterian Church of Victoria, the administra-
tion being governed by a Council which consists 
largely of graduates of the College. 

During the past twenty years the rapid advance 
of Geelong College as a boarding school has been 
remarkable. Realizing the advantages of a pre-
conceived plan, the School Council in 1928, ad-
vised by the Headmaster (the Rev. F. W. Rol-
land) decided to adopt a scheme for future 
expansion. At the request of the Council, Mr. 
Philip B. Hudson, Architect, designed a complete 
plan of development and the general lines of this 
have been adhered to in an extensive rebuilding 
programme which has been carried out in suc-
cessive stages during the intervening years. 

The re-building programme—the carrying out 
of which has been made possible by financial 
support given by past students—has included a 
refectory block, new junior, intermediate and 
senior houses, laboratories, art rooms, classrooms, 
a house of music, and hospital facilities. 

The latest addition, which was completed re-
cently, is Mackie House, a boarding unit which 
houses sixty-two students. Located on the western 
side of the new Junior Sports Oval, it is designed 
on the lines of an English Manor House and is 
a handsome addition to the school buildings. 

The accommodation on the ground floor in-
cludes study and recreation rooms, the Matron's 
suite, and a sick bay. Adjoining the entrances are 
extensive locker and cloak rooms as well as dry-
ing rooms and lavatory blocks. From deep porches 
broad corridors lead to spacious stair halls, con-
crete stairways giving access to the upper floor. 

The sick bay on the ground floor adjoins the 
Matron's suite and is isolated from the remainder 
of the building. Although under the constant 
supervision of the Matron, the sick bay is not a 
hospital unit, its purpose being for the treatment 
of minor ailments. A separate hospital building 
is located in another part of the School grounds. 

The general plan of Mackie House is so ar- 

and the smaller bedrooms for prefects on the 
upper floor to capture the morning sunlight and 
to gain natural cross-ventilation. The masters' 
bedrooms and studies are in adjoining suites. 
Bathrooms and an additional lavatory block are 
provided on this floor on the southern side of the 
building and are planned in such a way as to 
obtain natural cross-ventilation. A linen room 
which is situated adjacent to the dormitories is 
fully equipped for sewing—so essential for the 
ubiquitous boy!—and as a depot for blankets, 
linen, etc. A water-heated coil is provided for 
airing requirements. 

Each boy is provided with a wardrobe in his 
dormitory and a cloak and book cupboard in the 
locker room. A dressing room for sports pur-
poses—specially heated and ventilated—is located 
on the ground floor. 

The exterior of the building is faced with North 
Geelong bricks of rich autumn tones. Synthetic 
stone dressings and mullions are a feature of the 
gable and oriel windows, which are fitted with 
steel frames and glazed with heavily leaded panes. 
Other windows are timber-framed, at the head of 
each being a permanent outlet ventilator. 

The roof is framed in timber and is covered 
with Welsh slates of a purple blend. 

Internally the general finish of the walls is in 
North Geelong brick to freize height, this treat-
ment being in mellow harmony with the furnish-
ings and the lightly stained hardwood of the 
floors, skirtings and doors. Ceilings are in ivory 
coloured fibrous plaster with simple cornices. 

The lavatory blocks have polished buff terrazzo 
floors and tiled dados, the general wall finish 
being in brick and the ceilings in coloured plaster. 

The wrought iron entrance gates were erected 
as a memorial to the late Mr. J. H. M. Rolland, 
a former pupil . of the School and a Bachelor of 
Architecture of the Melbourne University. It is 
noteworthy that these gates, which have been 
extended in width by adding side panels to match 
the original design, were imported from Italy by 
the late Mr. Rodney Alsop who, as a practising 
Architect and a member of the Arts and Crafts 
Society, was keenly 'interested in the art of 

ranged as to enable the large dormitories for boys wrought iron work. 
ids 
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HOUSING FOR LOW-WAGE EARNERS 

COMPETITIVE DESIGNS 

HE Hing Commission of Victoria, 
which

ous  
was appointed under the provisions 

of the Slum Reclamation and Housing Act 
passed by Parliament last year, has announced the 
results of the housing competition promoted by 
the Commission in collaboration with the 
R.V.I.A. 

The competition was in two sections, viz.:— 
(1) Designs for three types of dwellings; 
(2) A plan of subdivision and development 

of an area of land at Fishermen's Bend, 
Port Melbourne. 

Both sections were open to members of the 
Institutes of Architects, Registered Architects, and 
all recognised students of Architecture within 
Australia; section 2 being open also to members 
of the Institutes of Surveyors, Registered and 
Licensed Surveyors and articled students of Sur-
veying in all States of the Commonwealth. 

In formulating their designs, competitors were 
asked to take into consideration that the Housing 
Commission had been established to provide 
dwellings for persons of limited means at rentals 
commensurate with their capacity to pay. The 
Commission has stated that in letting or leasing 
such dwellings, it will give preference to persons 
who have been displaced from houses condemned 
or demolished by the Commission or who are liv-
ing under unsatisfactory housing conditions. 

.In a statement issued for the guidance of com- 
petitors, the Commission said that its problem 
was "to provide dwellings conforming to modern 
standards of decency and comfort, of such design 
and construction that they will set a satisfactory 
standard for a housing authority, and at the same 
time be capable of letting at an economic rent to 
the average person in receipt of the basic wage. 

"The slum problem is largely the problem of 
poverty. This is illustrated by the following facts: 
(i) The average total family income of family 

units residing in 2525 sub-standard houses 
investigated by the Housing Investigation 
and Slum Abolition Board was £2/10/4 per 
week. 
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(ii) The average total family income of family 
units residing in all houses inspected by the 
Board was £3/1/8 per week. 

"Accordingly, the Commission's dwellings will 
be provided for persons whose means are so 
limited as to preclude them from purchasing 
house or in many cases of paying the full economic 
rent therefor. `Economic' rental is based on in-
terest on the capital cost of land and dwelling, 
sinking fund, maintenance, insurance and rates. 

"The basic wage, according to Commonwealth 
Arbitration Awards in Melbourne at present is 
£3/19/- per week, and assuming that the basic 
wage earner works full time, this would amount 
to an approximate annual income of £206. This 
income would be reduced by £34 per annum on 
the loss of an average of one working day per 
week." 

SECTION 1—DWELLINGS 

Entrants in Section 1 of the competition were 
required to submit separate designs for each of 
three types of dwellings capable of being erected 
in single cottage units or in pairs semi-detached. 
The question as to whether the dwellings should 
be of one or two storeys was left to the discretion 
of competitors. 

The conditions stated that types A, B and C 
should contain one, two and three bedrooms, 
respectively, the cost of each type to be kept as 
low as possible but in any case not greatly to 
exceed £375, £475 and £550 in that order. 

The Commission is not subject to municipal 
building regulations and the questions of the sizes 
and numbers of rooms (other than bedrooms) to 
be provided were left to the decision of competi-
tors who were asked to take into consideration 
the peculiar needs of the persons to be housed 
and the nature of the problem confronting the 
Commission. 

Other important conditions which governed 
the competition were as follow:— 
(1) That competitors were free to adopt any 

style of design and method of construction 
considered by them to be suitable. 

[Continued on page 124 
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(2) That each design should be accompanied by 
a descriptive report and estimate of cost, the 
latter to be supported by a tender submitted 
by a master builder. 
That entrants should provide for the use, 
wherever practicable, of built-in furniture 
for the storage of foodstuffs, linen, clothing 
and house accessories and for the internal 
arrangement thereof. 

(4) That cooking facilities should include a 
fuel stove and that note would also be taken 
by the Assessors of any economical fuel or 
heating arrangements suggested by com-
petitors. 

for economy (5) That in view of the necessity 
in cost of construction, parapets need not 
be provided between dwellings 
in pairs, but that party walls 
extended to the roof. 

(6) That entries were to be prepar 
sumption that the dwellings wou 
in materials other than timber. 

The drawings required in respect 
of dwelling were a plan or plans, 
elevations, a section and a perspect 

SECTION 2-SUBDIVISION AND DE  

tion of the dimensions of allotments was left to 
the judgment of competitors. 

Of the dwellings to be erected on the area, the 
conditions stated that 25 per cent. would be of 
the one-bedroom type, 30 per cent. of the two-
bedroom and 45 per cent. of the three-bedroom 
type. 

Competitors in this section were required to 
submit a plan of subdivision of the entire site to 
a scale of 132 feet to one inch. 

AWARDS 

In judging Section 1, the Commission was as-
sisted by three Assessors, viz., Messrs. Alec S. 
Eggleston, Percy Everett and Leslie M. Perrott, 
Fellows of the R.V.I.A. 

Mr. F. C. Cook, a member of the Victorian 
Institute of Surveyors, acted with the afore-named 
gentlemen in assessing Section 2. 

Fifty-one sets of designs from various parts of 
Australia were submitted in Section 1 of the com-
petition and fifty-three in Section 2. 

On the recommendation of the Assessors, the 
following awards have been made:— 

Section 1 
1st Prize, £125—E. Campbell Jackson, of Mel-

bourne. 
2nd Prize, £75—A. C. Leith & Bartlett, of 

Melbourne. 
3rd Prize, £50—Eric W. Andrew, of Sydney. 
4th Prize, £50—Frank Heath, of Melbourne. 

Section 2 
Equal 1st Prize, £100—J. F. W. Ballantyne & 

Roy Wilson, of Melbourne, and 
Saxil Tuxen, also of Melbourne. 

Illustrations of the premiated drawings are re-
produced on the preceding pages. 

PANEL OF ARCHITECTS 

One of the main purposes of the competition 
was to assist the Housing Commission in the 
selection of a panel of Architects to collaborate 
in the carrying out of the housing programme. 

The members of the panel individually will 
undertake by appointment the preparation of plans 
and specifications and other professional duties 
in relation to the erection of houses as may be 
determined by the Commission from time to time. 

The panel will act as an advisory and consulta-
tive body to the Commission regarding the oper-
ations to be undertaken by it under the provisions 
of the Slum Reclamation and Housing Act. 

(3) 

to be erected 
were to be 

ed on the as-
ld be erected 

of each type 
at least two 
ive. 

VELOPMENT 

The subject of Section 2 of the competition was 
a plan of subdivision and development—accord-
ing to modern town planning and zoning prin-
ciples—of an area of fifty-five acres of land at 
Fishermen's Bend, Port Melbourne. 

Competitors were to assume that the whole of 
the area had an even and graded surface in ac-
cordance with levels indicated at various points 
on a site plan issued with the conditions, all 
designs to make provision for a drainage system. 

The conditions provided that entrants should 
furnish a report— 
Describing features of their plans and showing the 

area of internal roads and reserves, the num-
ber of allotments and the area of land ab-
sorbed by the allotments, and 

Giving reasons for any provision made in their 
plans for shopping areas, playgrounds, and 
other amenities, including a community 
centre. 

Competitors were required to provide an allot-
ment area of approximately 4000 square feet per 
dwelling unit. In the event of an allotment adjoin-
ing or facing a park or playground an area of 
3000 square feet would be permitted. The ques- 
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SOME LEGAL ASPECTS OF 

AN ARCHITECT'S PRACTICE . continued 

municipal corporations, it is in many cases essen-
tial for their protection that the engagement 
should be recorded by a contract under the seal 
of the corporation. 

THE ARCHITECT AND THIRD PARTIES 

By the expression "third parties" is meant per-
sons who are not—like the client—in direct con-
tractual relationship with the architect. They 
include (a) contractors, (b) quantity surveyors 
and (c) unrelated parties—that is, complete 
strangers to the matter in hand. 

(a) Contractor.—As between himself and a 
contractor, the position of the architect may vary 
from time to time. We are all familiar with what 
is known as the "quasi-judicial" position of the 
architect when dealing, for instance, with the 
question of the issue of a certificate. That is one 
aspect. The architect is under a duty to the con-
tractor to act in good faith and to submit to no 
pressure or duress at the hands of the client to the 
detriment of the contractor. But if he acts in good 
faith, then he cannot be made responsible to the 
contractor for a mistake, even though the con-
tractor suffers. Nor can an architect be sued by a 
contractor for failure or refusal to issue a cer-
tificate, unless he is acting in fraudulent collusion 
with his client, the employer. Apart, and to be dis-
tinguished from the architect's quasi-judicial posi-
tion, is his normal position as agent for his client, 

in which capacity he has implied, and, in many 
cases, express authority to bind his client by 
orders or instructions or approvals given to the 
contractor. 

(b) Quantity Surveyor.—It is a common thing 
to hear an architect refer to the quantity surveyor 
as "my quantity surveyor" (in very much the same 
way as a solicitor may refer to "my Counsel") : 
Now this rather loose expression does not accur-
ately describe the position of the quantity sur-
veyor, who is nothing more nor less than an 
independent professional man engaged by and per-
forming duties for a client who is common to 
both architect and quantity surveyor. It is true that 
in the vast majority of cases the quantity surveyor 
is selected and his employment recommended by 
architect to client. In this connection it should be 
emphasised that before the quantity surveyor em-
barks upon any duties in relation to the client's 
work, both he and the architect should make it 
their business to satisfy themselves that the client 
knows and approves of the engagement of the 
quantity surveyor, and, moreover, is aware that he, 
the client, will be responsible for the payment of 
the quantity surveyor's fees. It is a fact that many 
clients are in complete ignorance of the functions 
of a quantity surveyor and therefore cannot be 
said to know that his employment of necessity 
follows the engagement of the architect. That 
ignorance is not adequately dispelled by vague 
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Following the announcement of the awards 
made in respect of the competition, the Commis-
sion has appointed the following gentlemen to 
membership of the panel, viz.:— 

Mr. Frank Heath. 
Mr. A. C. Leith. 
Mr. Best Overend. 

Mr. John F. D. Scarborough. 

The panel is now engaged upon its duties and 
it is probable that the Commission at an early 
date will embark upon the first stage of its con-
structional programme. 

The Commission has announced that it pro-
poses to spend approximately £500,000 during the  

next few months on new homes for people trans-
ferred from condemned houses. In addition to the 
Fishermen's Bend settlement of about 400 dwell-
ings, the Commission is preparing a second scheme 
to rehouse families in the metropolitan area who 
have been shown by a survey to be living in homes 
unfit for habitation. 

With a view to ensuring that its slum clearance 
programme will not be negatived by the creation 
of more slums through badly conceived develop-
ment of the metropolis, the Commission is pre-
paring a plan for the orderly growth of each 
municipality, it being proposed that special zones 
be allotted for residential, shopping, industrial 
and other purposes. 



references by the architect to "the" or "my" quant-
ity surveyor, particularly—as often happens— 
where there is no direct communication, either by 
letter or verbally, between the client and the 
quantity surveyor. 

No doubt it will be said that when the 
Institute's Form of Contract is presented to the 
client for signature the name and address of the 
quantity surveyor (if one be employed) will 
appear in the contract, and that by this means the 
employment of the quantity surveyor and the 
question of his fees is specifically brought to the 
notice of and approved by the client. But sup-
pose that when the tenders are opened the client 
decides not to proceed and in consequence no 
contract is placed before him for signature. What 
then? The client may say and with truth that he 
knows nothing of Mr. X, the quantity surveyor, 
when the latter presents his account for his work 
in connection with the bills of quantities. It may 
be that the circumstances are such that the author-
ity of the architect to employ a quantity surveyor 
is implied, as, for instance, where it is impossible 
or impracticable to obtain competitive tenders 
without bills of quantities, but how much better 
it is for all concerned that the authority should 
be express, so that client, architect and quantity 
surveyor all know from the outset exactly where 
they stand. Remember that an architect when in-
structing a quantity surveyor by implication war-
rants that he, the architect, is duly authorised by 
the client to employ a quantity surveyor and to 
pledge the credit of the client in respect of the 
quantity surveyor's fees. So that in any case in 
which the architect has neither express nor implied 
authority to employ a quantity surveyor, the latter 
—failing to obtain payment from the client—has 
recourse to the architect, not for the fees as such, 
but for a sum of money equal to those fees and 
his claim is described as "a claim for damages 
for breach of warranty of authority." 

It may be thought that too much stress has been 
laid on this particular little problem, but experi-
ence has shown that many disputes and misunder-
standings would be avoided if every architect went 
out of his way in every case in which it is pro-
posed to employ a quantity surveyor to explain to 
the client the why and wherefore of such proposal 
and precisely what will be the cost to the client 
whether a tender is accepted or not. 

(c) Strangers.—Obligations or liabilities on the 
part of an architect to strangers may arise in a  

variety of circumstances. For instance, an architect 
who on behalf of a_client does something or causes 
something to be done which constitutes a breach 
of the rights of a third party, such as an excava-
tion which results in subsidence of neighbouring 
land. If the architect specifies the particular work 
without due consideration of its probable conse-
quences and takes an active part in procuring the 
work to be done, he may well find himself in com-
pany with his client and the contractor exposed to 
an action for trespass at the instance of the injured 
party, and he may, as between himself and . his 
client, be called upon to indemnify the latter 
against the consequences of such lack of skill. 

ARCHITECTURAL COPYRIGHT 

Another typical example is to be found in claims 
for infringement of copyright. In case a building 
does in law constitute an infringement of archi-
tectural copyright, then I conceive the owner of 
that copyright can in law pursue his remedies 
against not only the building owner but also 
against the contractor, and last, but not least, the 
architect concerned in the infringement. Further-
more, assuming the employer to be in ignorance 
that the architect, in preparing his plans, has in-
fringed the copyright of another, then the em-
ployer can with confidence invite the architect to 
indemnify him against the claim for infringement, 
because, unless the architect also be innocent of 
the existence of the copyright, by designing a 
building which infringes that copyright, he is 
surely behaving unskilfully! 

THE FORM OF CONTRACT 

I have endeavoured to show how desirable it is 
for the architect to inform himself of some gen-
eral principles of the law of contract and agency. 
Equally important is it for him to be familiar with 
the working of what may be called one of the 
tools of his trade—"The 1931 Form of. Contract." 
A few days ago a member of this Institute was 
telling me of his troubles with a certain building 
and complained bitterly that the builder knew 
nothing of the R.I.B.A. contract which he had 
signed and that he had not even read it. I observed 
that it went without saying that the client also 
had abstained from burdening his mind with the 
contents of the document which he had signed on 
the "dotted line." "Oh, of course," says the archi-
tect, "the client relied on me that the form was 
all right." 'There you have it in a nutshell. The 
ordinary private client signs the form which is 
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placed in front of him by his adviser, and it is 
right that he should do so provided that adviser 
himself really understands the effect of the docu-
ment, or at any rate its important provisions. 

Of course, it may be said that lawyers can argue 
for hours or days as to the exact meaning of this 
or that clause, and I confess that many a time I 
have breathed a silent and sometimes an audible 
curse at some more than usually difficult am-
biguity. None the less, a good working knowledge 
of the form can be acquired by anyone really 
making up his mind to do so. May I mention a 
few examples of difficulties which frequently oc-
cur and which would not arise if the architect kept 
in mind the provisions designed to avoid those 
difficulties? 

Take Clause 15—Nominated Sub-contractors. 
How often does an architect feel that he would 
like to "certify direct"? How often does he find 
(too late) that in his previous certificates he has 
omitted to specify any precise sums as payable out 
of such certificate to nominated sub-contractors? 
Sometimes one finds that when complaints or 
difficulties arise in connection with the work of a 
nominated sub-contractor, the architect yields to 
the natural temptation to short-circuit the matter 
by dealing direct with the sub-contractor. He is 

not infrequently encouraged by the main contrac-
tor to adopt that course. When such a position 
arises, I advise the architect to be very cautious 
and to have no dealings with the sub-contractor 
which are not at the time fully disclosed to and 
recorded with the main contractor. Lack of care 
in this respect may give colour to a suggestion by 
the main contractor that he is—by reason of the 
actions of the architect—relieved from his respon-
sibility for the work of the sub-contractor. 

PENALTY CLAUSE 

Again, Clause 19—many a time I have been 
asked whether in the particular case what is 
loosely called the "penalty clause" can be brought 
into operation against the contractor. In a min-
ority only of such cases in my experience has the 
architect remembered to prepare and issue to his 
client the required certificate to the effect that in 
his opinion the work "ought reasonably to have 
been completed by such and such a date." With-
out that certificate his client cannot put forward 
a claim for damages for delay. I think the appro-
priate procedure is for the architect when sending 
the certificate under this clause to his client to fur-
nish the contractor with a copy. Another point that 
sometimes crops up is: "Whose function is it to 
deal with a claim for damages for delay? Is it the 
duty of the architect to assess the damages and 
deduct the amount from his certificate?" The 
answer to this, in my opinion, is that the assess-
ment of damages under the clause is not part of 
the architect's duty, which is merely to certify the 
value of the works executed by the contractor, 
leaving his client to claim and deduct damages 
from any moneys found by the architect to be due 
to the contractor. 

And please don't call a claim under this clause 
a claim for "penalties," because if it really is such 
a claim it is not enforceable and, in order to 
recover, the client must in such a case furnish 
specific and affirmative proof of actual damage 
suffered by delay. On the other hand, if the claim 
is really what the contract calls it, "liquidated 
damages," that is to say, a reasonable assessment 
of damage, no question of the amount can be 
raised. From this it will be apparent that the archi-
tect when completing the appendix to the contract, 
by filling in the figure for damages, should be 
very careful not to insert what is obviously a penal 
amount, since by so doing he will defeat the 
object in view, and will deprive his client of the 
benefit of the clause, because, even though the 
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amount is described in the contract as liquidated 
damages, the Court will in appropriate cases deal 
with it as a mere penalty requiring strict proof of 
actual damage. This is just another example of the 
usefulness to the architect of some knowledge of 
the principles underlying the law of contract. 

Another clause which calls for great care in use 
is Clause 22. Before making use of that clause the 
architect should make certain of his facts, and 
should be sure when notice determining the con-
tract is given, that it is given rather a day late 
than a day too early. I will not comment on the 
fact that this clause contains no provision for the 
case of an insolvent contractor which happens to 
be a limited liability company, because I hope that 
anomaly will not be found in the next edition of 
the Form of Contract. Let us glance at Clause 25 
-dealing with the issue of certificates—and con-
sider whether and in what circumstances the archi-
tect would be wise to refrain from issuing a cer-
tificate. Now it does unfortunately occur some-
times that an architect finds himself acting for 
what may be described as an "awkward" client—
one who, not content with keeping a dog, insists 
on barking himself. He usually barks at the builder 
and gets ready to bite the architect! In such a case 
a stage may well be reached at which the architect 
finds himself exposed to cross-fire—the contractor 
demands a certificate,  the client objects, and it 
becomes plain to the architect that a dispute has 
arisen between employer and contractor. In such 
circumstances, I believe, there is authority for say- 
ing that the architect's power to issue a certificate 
has come to an end. I think the wise course for 
him to adopt in self-defence is to intimate to both 
parties that a dispute having arisen it would be 
inappropriate for him to issue a further certificate, 
leaving the question to be decided by the 
arbitrator. 

Rumour has it that the 1931 Form will in the 
not distant future be issued in a revised and, it is  

claimed, less ambiguous form. These revisions 
will, I hope, make easier the task of members of 
my profession, but we shall all have to learn the 
new numbers to the clauses! May I be permitted 
to suggest that the issue of the new form be made 
the opportunity for architects to make a real effort 
to become familiar with its contents and the rights 
and obligations it creates? 

ARBITRATION 

Whatever rearrangement of subject-matter or 
renumbering of clauses the new form discloses, no 
doubt the final clause will be the arbitration 
clause, which thought brings me to the question 
of arbitration as applying to building contracts. 
Now not infrequently the arbitration clause itself 
names the arbitrator—a man to whose decision 
the parties in advance agree to refer their disputes. 
Probably the architect has been asked by his client 
to suggest a name—or to comment on a name put 
forward by the contractor. In such a case, the archi-
tect, in advising his client, should bear in mind 
that mere eminence in the architectural profession 
is by no means the only—nor, indeed, the chief 
—qualification of a satisfactory arbitrator. It has 
been said that a good lawyer may. be  a bad judge 
—with even greater truth can it be said that a 
clever architect may make a bad arbitrator. Indeed, 
he is sure to so do unless he possesses that undefin-
able quality called "the judicial mind." More than 
that, to be a competent arbitrator, in addition to 
professional and technical knowledge regarding 
the subject-matter of the dispute, a man must 
possess a sound knowledge of the law of evidence 
and a working knowledge of the laws of pro-
cedure. Lack of these qualifications may well be 
the cause of results disastrous to either or both of 
the disputants, and this should never be forgotten 
by those whose duty it is to appoint or recommend 
an arbitrator, or by those who are invited to act 

in that capacity. 
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NOTES OF GENERAL INTEREST 

Mr. Walter Os-
born McCutcheon 
has been awarded 
Fellowship of the 
Institute in recog-
nition of his not-
able contributions 
to the advancement 
of Architecture. 
Over a long period, 
Mr. McCutcheon, 
who is a principal 
of the firm of 
Messrs. Bates, 

Smart & McCutcheon, Architects, of Melbourne, 
has given valuable services to the profession in 
many directions. After having studied at the 
University of Melbourne, where he was awarded 
the Diploma of Architecture, Mr. McCutcheon 
was admitted to Associate Membership of the 
R.V.I.A. in 1923. He has occupied a seat on the 
Institute Council since 1930 and with distinction 
has held the offices of Honorary Secretary of the 
Institute and Chairman of the Board of Architec-
tural Education. At the recent Annual Meeting, 
Mr. McCutcheon was elected Vice-President of 
the Institute for the ensuing year; subsequently 
he was appointed Acting-President during the 
absence overseas of the President (Mr. Leslie M. 
Perrott) . 

ment and in that capacity gave particularly able 
service." 

Mr. Robert Howden (A.), of Johannesburg, 
South Africa, intends visiting Melbourne for a 
few days late in July en route to America. Mr. 
Howden served Articles of Pupilage in Mel-
bourne with the late Mr. James Wood and was 
admitted to Associateship of the R.V.I.A. in 1892 
after having passed the qualifying examination. 
He later transferred to South Africa where he has 
been responsible for the design and erection of 
numerous public buildings including city offices, 
sections of the Transvaal University College and 
the Johannesburg Art Gallery, as well as a wide 
range of ecclesiastical, industrial and domestic 
work. Mr. Howden is a Past President of the 
Institute of South African Architects. 

Mr. Kingsley A. Henderson (F.) has retired 
from membership of the Architects Registration 
Board following the termination of his appoint-
ment for the period 1937-39. In its annual report 
to the Minister of Public Works (Sir George 
Goudie, M.L.C.), the Board states:— 

"This opportunity is taken to place on record 
the very sincere thanks of the Board for the valu-
able assistance which Mr. Henderson has given 
to the cause of the Registration of Architects, both 
in the preparations which preceded the passing 
of the Architects Act in 1922 and in the carrying 
out of the provisions of the Act since that date. 
Mr. Henderson occupied the Chairmanship of the 
Board from the year 1934 until his recent retire- 

and ilton undertook 

Miss Ruth Isabel 
Hamilton who at 
the present time is 
engaged upon an 
extensive tour over-
seas investigating 
recent Architectural 
developments h a s 
been elected to As-
sociate Membership 
of the Institute. 
After having mat-
riculated at Toorak 
College, Miss Ham-

last year successfully com-
pleted the course at the Melbourne University for 
the Degree of Bachelor of Architecture. 

Mr. Clive M. Miller (A.) has been elected an 
Associate Member of the Royal Institute of British 
Architects. 

Mr. A. H. Conrad (A.) announces that he 
has admitted Mr. T. B. F. Gargett to partnership. 
The firm will practise under the title A. H. Con-
rad and T. B. F. Gargett, Architects, at Commerce 
House, Adelaide Street, Brisbane. 
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Accompanied by his wife and son, Mr. C. 
Stewart Russell (A.) returned to Melbourne in 
the "Monterey" on the 18th June after a world 
tour extending over twelve months. During his 
travels Mr. Russell visited the British Isles, the 
Continent and America. 

The Institute Council has appointed Messrs. 
Horace J. Tribe (A.) (Chairman), Roy K. 
Stevenson (F.), Alan L. Fildes, D. C. Ward and 
O. A. Yuncken (Associates) members of the 
Journal and Publicity Committee of the R.V.I.A. 
for the year 1939-40. 

TENNIS MATCH 

MEMBERS versus STUDENTS 

A tennis match between members and students 
of the R.V.I.A. is being arranged by the House 
Committee and will be held on the courts of the 
Kew Tennis Club, Wellington Street, Kew, on 
the morning of Saturday, 29th July, commencing 
at 9 o'clock. 

The Committee invites members wishing to 
take part in the match to communicate as soon as 
possible with the Institute Secretary in order to 
facilitate the arrangements. 

STUDENTS' NOTES 
The Annual Ball of the Students' Society of the 

R.V.I.A. will be held at "The Palms," Alexandra 
Avenue, on Friday, July 21st. 

It is hoped that as many members of the Insti-
tute as possible will be present. Entree cards may 
be obtained from Mr. S. L. Frew, of the office of 
Messrs. Bates, Smart & McCutcheon (Telephone 
M2454). 

Their nominations having been approved by 
the Board of Architectural Education of the Insti- 
tute, the following-named have been admitted to 
membership of the Students' Society:— 

Mr. D. Randall Ayre 
Mr. K. C. B. Bethell 
Mr. Remo P. V. Checcucci 
Mr. Edward J. Jones 
Mr. T. N. Mann 
Mr. Douglas A. Norman 
Mr. J. R. Stable 
Mr. Robert G. Warren 

Mr. James Mclldowie, a member of the staff 
of Messrs. Buchan, Laird & Buchan, Architects, 
of Geelong, is engaged upon a tour overseas for 
the purpose of developing his architectural 
education. 

COMPETITION 

Members of the Students' Society are invited 
by Moulded Products (Australasia) Limited to 
submit designs in competition for modern light-
ing pendants and wall brackets suitable for manu-
facture in opaque or translucent plastics. Competi-
tors are asked to submit a design for each of a 
domestic and a commercial pendant and a wall 
bracket. 

Premiums of £12/12/-, £6/6/- and £3/3/- are 
offered as first, second and third prizes, respec-
tively. The Assessors are Messrs. Alan J. Ralton 
(A.), Rae Featherstone and C. S. Demaine. 

Copies of the conditions may be obtained upon 
application to the Secretary of the Institute. 

Statements contained in correspondence and articles which are published in the journal should be 
regarded as being the views of their authors and not as representative expressions of the Institute. 
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